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THIS  was  an  appeal  from  an  order  of  Vice-Chan-     Before  The 
II        ur      T  .•  ^*  Lords  Jui- 

cellor  Woodf  upon  a  motion  granting  an  injunc-        ^ices. 

tion  to  restrain  the  Defendant  from  building  in  a  manner  On  an  agree- 

at  variance  with  a  covenant.  I!l!I?'^rltL 

part  oi  a  ven- 

oor's  land,  the 
The  case  is  reported  below  in  Mr.  Kay's  Reports,  purchaser  en- 
page  75,  but  a  covenant  for  the  payment  of  liquidated  *®'«^  \"*o 

mutual  cove- 
damages  nants  prohi- 
biting building 
except  in  a  s]>ecified  manner,  on  the  sold  and  unsold  parts,  with  a  stipulation  for  pay- 
ment or  liquidated  damages  in  case  of  breach  of  covenant: — Held^ 

1.  That  a  subsequent  owner  of  the  unsold  part,  claiming  through  the  grantor  by 
means  of  deeds,  one  of  which  referred  to  the  deed  containing  the  prohibitory  clause, 
but  not  to  that  clause,  was  bound  by  the  prohibition  in  equity. 

2.  That  the  circumstance  of  the  grantor  not  having  periformed  a  covenant,  to  obtain 
for  the  grantee  a  direct  covenant  from  the  former  purchaser,  did  not  constitute  a 
defence,  it  not  appearing  that  any  application  had  been  made  to  the  grantor  tor  that 
purpose. 

3.  That  notice  of  a  right  to  prevent  building,  and  of  an  intention  to  enforce  it, 
given  before  any  expense  was  incurred,  followed  by  a  bill  for  an  injunction,  though 
not  filed  till  four  months  afterwards,  was  sufficient  to  exclude  a  defence  on  the  ground 
of  laches,  it  appearing  that  the  Plaintiff  could  not  sooner  establish  his  right  to  enforce 
the  prohibition. 

4.  That  the  clause  as  to  liquidated  damages  did  not  exclude  the  interference  of  the 
Court  by  interlocutory  injunction. 

Vol.  V.  B  D.M.O. 
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damages  (a),  on  which  the  argument  on  the  appeal 
mainly  turned,  is  not  there  noticed,  having  for  the  first 
time  been  brought  to  the  attention  of  the  Court  upon  the 
appeal. 

The  following  is  a  short  summary  of  the  facts  of 
the  case: — 

By  an  Indenture,  dated  the  1st  o{  September  1823,  and 
made  between  John  Shetvell,  of  the  one  part,  and  Samuel 
Morris,  of  the  other  part,  in  consideration  of  700Z.  to  be 
paid  to  John  Shewell  by  Samuel  Morris,  Shewell,  for 
himself,  his  heirs,  executors  and  administrators,  cove- 
nanted with  Morris,  his  heirs  and  assigns,  to  convey  to 
him  or  them  certain  pieces  of  land,  part  of  a  larger  piece 
belonging  to  Shewell.  By  the  same  deed  Morris,  (as  to 
the  pieces  of  land  agreed  to  be  conveyed  to  him,)  for 
himself,  his  heirs,  executors,  administrators  and  assigns, 
covenanted  with  Shewell,  his  heirs  and  assigns,  and 
Shewell,  (so  far  as  respected  the  rest  of  the  land,)  for 
himself,  his  heirs,  executors,  administrators  and  assigns, 
covenanted  with  Morris,  his  heirs  and  assigns,  as  fol- 
lows ;  viz.  that  Morris,  his  heirs  and  assigns,  should 
build  two  dwelling-houses  on  the  pieces  of  land  cove- 
nanted to  be  sold  to  him,  to  range  with  the  fronts  of  all 
the  messuages  which  should  be  thereafter  built  on  the 
other  parts  of  the  land,  with  other  stipulations  as  to  the 
character  and  position  of  such  buildings ;  and  that  no 
building  of  any  other  description  whatsoever  should  at 
any  time  thereafter  be  erected,  built  or  set  up,  in  or 
upon  or  against  the  eastern  front  of  the  messuages,  or 
any  of  them,  or  upon  the  said  ground  in  front  thereof, 
but  that  the  ground  on  the  eastern  front  of  the  messuages 
should  be  laid  out  as  pleasure  ground,  and  should  be 

for 
(a)  Set  out  infra,  p.  3. 
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for  ever  thereafter  used  as  a  flower  garden  and  pleasure  1854. 
ground,  and  that  no  shrub  or  tree  should  be  planted 
in  the  same  ground  which  should  grow  or  extend  ten 
feet  in  height  from  the  ground.  And  Skewell  covenanted 
not  to  dispose  of  any  of  the  other  parts  of  the  piece  of 
land  unless  subject  to  the  like  conditions  and  restrictions 
as  to  building.  The  agreement  also  contained  the  fol- 
lowing covenant : — 

"  And  the  said  John  Shewell  and  Samuel  Morris  do 
hereby,  for  themselves,  their  heirs,  executors  and  admi- 
nistrators, covenant  to  and  with  each  other,  that  in  de- 
fault or  nonperformance  of  all  or  any  or  either  of  the 
covenants  and  agreements  hereinbefore  contained  on 
their  respective  parts,  the  party  making  such  default  or 
nonperformance  shall  pay  to  the  other  the  sum  of  100/., 
to  be  recovered  and  recoverable  as  and  for  liquidated 
damages,  as  and  for  such  default  or  nonperformance  the 
jury  having  only  to  find  the  fact  of  all  or  any  or  either 
of  the  said  covenants  not  having  been  performed  as  here- 
inbefore expressed.*' 

In  November  1823,  Shewell  sold  other  part  of  the 
piece  of  land  to  Thomcts  Jones,  and  by  indentures  of 
lease  and  appointment  and  release  dated  respectively  the 
20th  and  21st  ot  November  1823,  (after  reciting  the  sale 
to  Morris,)  Shewell^  in  consideration  of  1,800/.,  ap- 
pointed and  conveyed  such  other  part  of  the  piece  of 
land  to  Thomas  Jones,  his  heirs  and  assigns  for  ever ; 
and  Shewell  thereby,  for  himself,  his  heirs  and  assigns, 
covenanted  with  Jones,  his  heirs  and  assigns,  that,  in  the 
several  releases  and  appointments  or  other  conveyances 
and  assurances,  which  he  should  make  and  execute  to 
the  said  Samuel  Morris  and  other  purchasers,  and  each 
of  them,  or  to  their  heirs  and  assigns  respectively,  of  the 
respective  lots  or  lot  of  ground  purchased,  be  the  said 

B  2  John 
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1854.        John  Shewell,  his  heirs  and  assigns,  should  require  the 
^^"^^^       said  Samuel  Morris  and   such   other  purchasers,   and 
V.  each  of  them,  and  their  and  each  of  their  heirs   and 

*****  assigns,  to  enter  on  their  and  each  of. their  parts  and 
behalfs,  to  and  with  the  said  Thomas  Jones,  his  heirs 
and  assigns,  into  all  and  several  the  covenants,  provisoes 
and  agreements  mentioned  in  the  several  contracts,  so 
entered  into  by  them  for  the  purchase  of  their  respective 
lot  or  lots  of  the  said  ground,  or  such  of  the  said  cove- 
nants, agreements  and  provisoes  as  should  be  then  neces- 
sary and  be  in  existence.  And  Jones,  for  himself,  his 
heirs,  executors  and  administrators,  covenanted  vrith 
Shewell,  his  heirs  and  assigns,  that  Jones,  his  heirs, 
appointees  and  assigns  would,  when  and  in  case  he  or 
they  should  build  a  messuage  or  messuages  on  the  said 
piece  of  garden  ground  thereby  conveyed,  erect  the  front 
thereof  in  a  line  with  the  said  messuage  erected  or 
intended  to  be  erected  by  Morris, 

After  several  mesne  conveyances,  Morris  s  pieces  of 
land  became  vested  in  the  Plaintiff,  and  Joneses  piece  of 
land  in  the  Defendants. 

In  June  1853,  the  Defendants  pulled  down  one  of  the 
houses  erected  on  the  land  to  which  they  became  entitled 
through  Jones,  and  commenced  building  a  Baptist  chapel 
upon  it,  not  so  as  to  be  in  a  line  with  the  house  erected 
by  Morris, 

In  the  same  month  the  Plaintiff's  solicitor  stated  to 
the  Defendants,  or  one  of  them,  that  the  Plaintiff  ob- 
jected to  their  building  in  a  manner  contrary  to  the 
stipulations  of  the  deed  of  November  18;23,  and  intended, 
if  he  could,  to  prevent  their  so  doing. 

In  October  1853,  the  bill  in  the  present  suit  was  filed, 

praying 
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praying   for  an  injunction  to  restrain  the  Defendants,        1854. 
their  servants,   agents   and  workmen,  from  proceeding 
with  the  building  of  the  chapel  upon  the  piece  of  ground 
beyond  the  front  of  the  Plaintiff's  house. 


The  Vice-Chancellor  made  an  order  in  the  terms  of 
the  prayer  of  the  bill. 

Subsequently  to  the  order  of  the  Vice-Chancellor,  an 
affidavit  was  filed,  stating,  that  on  the  21st  of  December 
1853,  the  deponent  applied  to  the  solicitor  of  the  vendors 
to  know  whether  the  deed  of  conveyance  from  Shewell 
to  Morris  contained  any  covenant  on  the  part  of  Mr. 
Morris  with  Thomcts  Jones,  and  that  the  solicitor  replied 
that  it  did  not,  and  further  said,  that  he  was  originally 
concerned  for  Samuel  Morris  and  for  John  Shewell,  and 
that  there  never  was  any  covenant  entered  into  by 
Samuel  Morris  with  Thomas  Jones  respecting  the  ground 
and  premises  purchased  by  Samuel  Morris  or  by  Thomas 
Jones  of  John  Shewell,  and  that  the  Deponent  might  see 
the  original  deed.  That  he  did,  on  the  21st  of  December 
last,  peruse  the  conveyance  from  John  Shewell  to  Samuel 
Morris f  and  also  inspected  the  several  other  title-deeds 
which  the  solicitors  produced  to  him  as  those  evidencing 
the  title  of  the  Plaintiff  to  the  premises,  and  that  no 
such  covenant  by  Samuel  Morris  with  Thomas  Jones 
was  contained  in  the  conveyance  to  Samuel  Morris^  nor 
in  any  other  deed  or  writing  so  shewn  to  him  by  the 
solicitor,  but  that  there  were  in  the  conveyance  to  Samuel 
Morris  covenants  on  the  part  of  Samuel  Morris  with 
John  Shewell^  some  of  which  were  to  the  like  effect  as 
those  alleged  in  the  Plaintiff's  bill  to  be  contained  in  the 
contract  of  the  1st  of  September  1823,  and  others 
different  therefrom,  but  that  the  deed  of  conveyance  did 
not  contain  the  covenant  contained  in  the  articles  of 

agreement 
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agreement   of  the  1st  of  September  18^3,  respecting 
liquidated  damages. 

A  photographic  impression  from  the  building,  which 
was  the  subject  of  complaint,  was  put  in  evidence. 

Mr.  Bacon  and  Mr.  Elderton  for  the  Appellants. 

First,  the  Defendants  had  no  notice  of  the  covenant. 
Secondly,  Shewell,  through  whom  the  Plaintiff*  claims, 
did  not  perform  his  part  of  the  covenant,  by  procuring 
from  all  the  persons  to  whom  he  sold  portions  of  his 
lands  covenants  similar  to  those  which  he  obtained  from 
Morris,  This  circumstance  of  itself  is  sufficient  to  pre- 
vent any  one  claiming  under  him  from  enforcing  it 
against  persons  claiming  under  the  other  party  to  the 
mutual  covenant.  A  third  ground,  which  ought  to  have 
been  fatal  to  an  application  for  an  interlocutory  injunc- 
tion, is  the  delay  which  has  taken  place.  A  mere  pro- 
test, not  followed  by  active  steps,  was  insufficient  to 
rebut  the  presumption  of  acquiescence,  arising  from  the 
Plaintiff*  standing  by  while  the  Defendants  were  laying  out 
their  money  on  the  building.  But  there  is  a  fourth  ground, 
which  was  not  submitted  to  the  Vice-Chancellor,  inas- 
much as  a  complete  copy  of  the  deed  of  covenant  had 
not  then  been  obtained,  and  that  is,  that  the  parties  them- 
selves have  provided  a  remedy,  which  excludes  the  inter- 
ference of  this  Court,  by  entering  into  the  covenant 
respecting  liquidated  damages.  Woodward  v.  Cryles  (a)  ; 
Shackle  v.  Baker  (6) ;  Rolfe  v.  Peterson  (c). 

The  following  cases  were  also  referred  to : — Sainter 
V.  Ferguson  {d);    Jenkins    v.    Parkinson  (e)\    Talk  v. 

Moxhay 
(a)  2  Vern.  119.  {d)  \  Mae,  ^  G.  286. 

(J)  14  Ves.  468.  (e)  2  MyL  Sf  K.  5. 

(c)  2  Bro.  P.  C.  (Toml.  edit.), 
436. 
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Moxhay  {a) ;      Whatman    v.     Gibson  {b) ;     Mann    v. 
Stq>kens  (c). 

Mr.  Rolt  and  Mr.  Faber,  for  the  Respondent,  were 
not  called  upon. 

Tie  Lord  Justice  Knioht  Bruce. 

It  is  quite  clear  that  the  contract  before  us  was  in- 
tended by  the  parties  to  it,  to  bind  the  land  into  whatso- 
ever hands  it  might  come.  This  has  not,  indeed,  been 
contested,  nor  could  it  reasonably  have  been  so.  But 
it  has  been  made  a  question,  whether,  inasmuch  as  the 
present  Defendants  were  not  parties  to  the  agreement, 
they  are  entitled  to  stand  in  a  better  position  than  the 
person  under  whom  they  claim,  who  was  a  party  to  the 
agreement.  That  is  decided  at  once  by  an  inspection  of 
their  conveyance,  with  a  knowledge  of  the  admitted  facts; 
because  the  conveyance  under  which  they  take  mentions 
the  very  agreement — the  written  instrument— containing 
the  prohibition  or  clause  in  dispute,  and,  though  not  so 
as  to  recite  that  prohibition  or  clause,  yet  so,  as  upon  all 
authority  and  principle,  to  give  notice  of  the  whole  of  its 
contents,  at  least  in  a  case  such  as  this,  where  the  men* 
tion  of  the  instrument  is  consistent  with  the  supposition 
that  the  instrument  may  have  contained  such  a  clause. 
The  Defendants  therefore  stand  for  every  present  pur- 
pose as  much  in  Mr.  SheweWs  position  as  the  PlaintiflF 
stands  in  Mr.  Morrises  position. 

Then  arises  the  question,  whether  it  is  competent  to 
any  person  to  bind  land  perpetually  in  the  sense  and 
manner  in  which  the  land  here  is  affected  to  be  bound. 

Now, 

(•)  11   Ban   571  ;    2   PhUl,  (6)  9  Sim,  196. 

774.  (c)  15  Sim.  377. 
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1854.  Now,  Tulk  V.  Moxhay  (a),  as  it  was  not  the  first  so  it  is 
not  the  last  case  which  decided  that  in  a  Court  of  Equity 
that  may  well  be,  whatever  the  state  of  the  law  with  re- 
gard to  covenants  running  with  land  in  such  cases,  upon 
which  it  is  not  necessary  for  me  now  to  say  a  word.  I 
apprehend,  therefore,  that  notwithstanding  the  doubt,  or 
perhaps  more  than  doubt,  on  such  a  point  expressed  by 
one  authority,  the  course  of  this  Court  is  now  clearly 
understood  to  be  to  maintain  such  a  covenant — such  an 
agreement. 

If  so,  there  can  remain  but  one  question  (subject  to 
a  point  which  I  shall  presently  mention),  viz.,  a  question 
of  laches  or  conduct.  Now,  the  building  here  was  in- 
tended to  be  begun  in  the  month  of  Jwne  last,  and  in 
that  month,  as  I  understand,  before  any  expense  had 
been  incurred  on  the  ground  in  this  respect,  a  gentleman, 
acting  as  solicitor  for  the  Plaintiff  and  on  his  behalf,  ex- 
pressed to  the  Defendants,  or  one  of  them,  the  PlaintifTs 
opinion  that  the  Defendants  had  no  right  to  do  the  thing 
then  intended  (although  the  Plaintiff  was  not  then  in 
possession  of  the  instrument  which  gave  him  the  right 
of  prohibition),  and  stated  in  clear  terms  the  Plaintiff's 
objection  and  intention  to  prevent  it  if  he  could.  It  was 
in  effect  a  plain  and  distinct  protest  against  the  course 
intended  by  the  Defendants.  Notwithstanding  this,  the 
Defendants  built  or  continued  to  build.  The  protest 
never  was  withdrawn.  The  suit  was  not  instituted  until 
the  end  of  the  following  October,  a  circumstance,  which 
(if  it  were  necessary  to  account  for  it),  is  accounted  for  by 
thewantof  proof  under  which  the  Plaintiff  then  laboured, 
of  his  title  to  effectuate  the  prohibition.  The  notice  was, 
as  I  apprehend,  sufficient;  I  must,  therefore,  hold  the 
Defendants  to  have  proceeded  in  their  own  wrong. 

This 
(a)  11  Beav,  571 ;  2  PhilL  774. 
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This  was  the  entire  case,  as  it  came  before  the  Vice-  1854. 
Chancellor,  and,  considering  what  the  course  of  the  Court 
has  been,  for  the  last  five-and-twenty  years  and  more,  I 
am  of  opinion,  that  it  was  substantially  before  the  Vice- 
Chancellor  an  undefended  case.  A  point,  however,  has 
been  brought  before  us,  which  was  not  before  his  Honor 
on  account  of  the  absence  of  an  original  document,  that 
document,  I  believe,  having  been,  without  any  wrong 
intention  upon  the  part  of  any  person,  defectively  set  out. 
The  defect  consists  in  not  having  mentioned  a  clause 
providing  that  100/.  should  be  recoverable  as  liquidated 
damages,  if  either  of  the  parties  to  the  agreement  should 
commit  a  breach  of  its  stipulations,  or  any  one  or  more 
of  them.  Now,  this  certainly  raises  a  question,  or  may 
raise  a  question,  open  to  reasonable  argument,  considering 
the  various  authorities,  not  only  in  equity  but  also  at  law. 
If  I  were  now  deciding  the  cause,  I  should  probably 
come  to  the  conclusion,  that  in  a  case  where  a  covenant 
is  protected  (if  I  may  use  the  expression),  by  a  provision 
for  liquidated  damages,  it  must  be  in  the  judicial  discre- 
tion of  the  Court,  according  to  the  contents  of  the  whole 
instrument  and  the  nature  and  circumstances  of  the  par- 
ticular instance,  whether  to  hold  itself  bound  or  not 
bound,  upon  the  ground  of  it,  to  refuse  an  injunction  if 
otherwise  proper  to  be  granted ;  and  that,  in  the  present 
case,  the  circumstances  are  such  as  to  render  it  right  for 
the  Court  to  grant  an  injunction.  It  is  not,  however, 
necessary  now  to  decide  the  point.  The  cause  is  before 
the  Court  only  upon  an  interlocutory  motion,  and,  in  my 
opinion,  there  are  amply  sufficient  grounds  on  which  to 
grant  an  injunction  until  the  hearing  of  the  cause,  when 
this  point  and  any  other  which  the  Defendants  may  wish 
to  raise  or  to  raise  again  may  be  decided. 

At  present  all  we  have  to  do  is  to  say,  whether  there  is 
a  prima  facie  case  for  an  injunction,  and  whether  more 

mischief 
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mischief  will  be  done  by  granting  than  by  withholding 
it  I  am  of  opinion  that  the  mischief  possible  to  arise 
from  continuing  it  does  not  preponderate  over  that  which 
would  be  caused  by  refusing  it. 

2%€  Lord  Justice  Tuener. 

The  Defendants*  argument  upon  this  motion  has  been 
rested  on  four  points. 

First,  it  was  not  denied  that  a  party  having  notice  of  a 
covenant  of  this  description  would  be  affected  by  that 
notice.  That  could  not  be  denied  after  the  decision  in 
Tulk  V.  Moxhay ;  but  it  was  said  that  the  Defendants 
had  no  notice  of  the  covenant.  Now  it  appears  not  only 
that  a  conveyance,  under  which  the  Defendants  claim, 
expressly  refers  to  the  agreement  which  contains  the 
prohibitory  clause,  but  that  the  agreement  containing  that 
clause  or  a  copy  of  it,  was  in  the  possession  of  the  De- 
fendants* solicitor.  It  is  impossible,  in  this  state  of  cir- 
cumstances, successfully  to  deny  notice. 

The  second  point  is,  that  the  Plaintiff  stands  in  the 
place  of  Shewell,  and  that  Shewell  was  under  a  covenant 
with  Jones  to  procure  Morris  to  execute  or  enter  into 
certain  covenants  with  Jones,  and  that  this  was  not  done. 
What  the  effect  of  this  might  have  been  if  it  had  been 
shewn  that  Shewell  had  been  applied  to  by  Jones,  or  by 
any  person  acting  for  him,  to  procure  Morris  to  join, 
and  Morris  had  refused  to  do  so,  it  is  not  necessary  to 
say ;  but  I  take  it  that  the  party  who  insists  on  the  point 
must  shew  that  application  was  made  to  the  other  party 
to  join  in  the  covenant. 

The  third  point  is  upon  the  question  of  liquidated 
damages.  I  agree  with  my  learned  brother,  that  it  is 
not  necessary  to  give  any  conclusive  opinion  on  that 

subject ; 
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subject;  but  if  it  were,  I  strongly  incline  to  think  that        1854. 

this  is  not  a  clause  for  liquidated  damages  excluding  the 
jurisdiction  of  this  Court.  The  question  in  such  cases, 
as  I  conceive,  is,  whether  the  clause  is  inserted  by  way 
of  penalty,  or  whether  it  amounts  to  a  stipulation  for 
liberty  to  do  a  certain  act  on  the  payment  of  a  certain 
sum.  This  clause  applies,  not  merely  to  the  particular 
provision  of  the  agreement  which  is  in  question  upon 
this  motion,  but  to  all  the  provisions  and  covenants 
contained  in  the  agreement,  and  therefore  resembles  a 
common  penalty  clause.  It  is  sufficient,  however,  to  say 
that  it  would  be  going  too  far  upon  an  interlocutory  ap- 
plication of  this  kind  to  dissolve  the  injunction  upon  this 
ground. 

The  fourth  point  is  on  the  delay.  The  parties  here 
have  proceeded  to  erect  this  building,  but  under  what 
circumstances  ?  They  had  distinct  notice  of  a  protest  on 
the  part  of  the  Plaintiff  before  the  buildings  were  com- 
menced, and  they  had,  during  the  whole  time,  in  their 
possession,  the  agreement,  which  (according  to  the  view 
we  at  present  take  of  the  case)  prevented  them  from  so 
building. 

I  think,  therefore,  that  this  injunction  must  be  main- 
tained :  costs  to  be  costs  in  the  cause. 
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1854. 


1853. 

Dec.  19,  20. 

1854. 

Jan.  20. 

Before  The 
Lords  Jus- 
tices. 

Wbere  an  in- 
dorsemeDt  on 
a  promissory 
note  of  pay- 

terest,  made  by  P^6^  ^^^>  ^"^  ^^^  grounds  on  which  the  case  was  argued 

the  authority  and  decided  upon  appeal  render  a  fuller  statement  of  the 

of  a  deceased  ^  n      \ 

holder,  appears  *acts  necessary  for  the  present  report. 

to  have  been 


BRIGGS  V.  WILSON. 

rilHIS  was  an  appeal  from  a  decision  of  the  Master 
of  the  Rolls  refusing  to  vary  a  certificate  of  his 
Honor's  chief  clerk,  on  an  inquiry  directed  by  the 
usual  order  on  an  administration  summons.  The  case 
is  reported  in  the  17th  Volume  of  Mr.  BeavarCs  Reports, 


made  after  the 
Statute  of  Li- 
mitations had 
run,  it  is  not 
evidence  to 
exclude  the 
operation  of 
the  statute. 

Where  the 
Statute  of  Li- 
mitations had 
run  against  a 

debt,  due  from  testator  in  the  cause,  or  either  of  those  estates,  could 
a  testator   e-     ^^^  j^^  made  liable  to  the  payment  of  two  sums  of  500/. 


Under  the  administration  order  advertisements  were 
issued,  calling  upon  creditors  to  come  in  and  prove  their 
debts,  and  thereupon  the  Plaintiff*  brought  in  his  claim. 
Affidavits  were  filed  in  support  of  and  in  opposition  to 
it,  and  witnesses  were  examined  orally  with  a  view  to 
support  the  Plaintiff^s  case ;  the  questions  being,  whether 
the  real  and  personal  estates  of  Overton  Adlard,  the 


fore  his  death, 
and  the  exe- 
cutor wrote 
thus  to  the 
creditor, 
<•  The  legatees 
object  to  my 
paying  the 
claim  though 
I  think  it 
just," and  "I 

not  only  do  not  dispute  the  claim,  but  admit  it,  thinking  it  just,  but  am  compelled  to 
refuse  payment  without  an  ordpr  of  the  Court:*' — Heldf  that  the  debt  was  not  revived, 
and  that  the  real  estate  could  not  be  subjected  to  it  by  any  act  of  the  devisees  in  trust, 
though  they  were  also  executors. 

Where  an  executor  does  not  set  up  the  Statute  of  Limitations  on  a  creditor's  admi- 
nistration summons,  the  residuary  legatees  cannot  set  it  up  against  the  Plaintiff. 

Secui,  as  to  cestuis  que  trustent  of  devised  estates,  who  would  have  been  necessary 
Defendants  but  for  the  Chancery  Ameiidmeut  Act. 


and  921.  8s.,  secured  by  the  testator's  promissory  notes 
or  of  either  of  those  sums,  and  if  so,  what  interest  (if 
any)  was  payable  on  the  notes. 

The  note  for  500/.  bore  date  the  13th  of  May  1815, 

and 


Brioos 

V. 
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and  was  made  payable  to  Mrs.  Elizabeth  Sutton^  or 
order^on  demand  with  lawful  interest  for  the  same :  and 
there  was  the  following  indorsement  on  the  note — "  Inte- 
rest on  this  note  paid  up  to  the  13th  day  oi  May  1825."      Wiwon. 

The  facts  established  by  the  evidence  were  as  follows : — 
Elizabeth  Sutton  (the  payee  of  the  note)  was  the  mother 
of  the  testator  Overton  Adlard.  The  indorsement  on 
the  note  was  in  the  handwriting  of  one  Thomas  Cram, 
who  was  the  clerk  of  the  parish  where  the  maker  and 
payee  of  the  note  resided,  and  who  appeared  to  have  been 
on  terms  of  intimacy  with  Overton  Adlard  the  maker, 
and  to  have  transacted  business  both  for  him  and  for 
Elizabeth  Sutton  the  payee.  Cram  died  in  April  1850, 
and  there  was  no  evidence  to  shew  when  and  under  what 
circumstances  and  by  what  authority  the  indorsement  was 
written  by  him.  The  note  for  9!iil,  Ss,  was  dated  the 
28th  of  November  1826,  and  was  made  payable  to  Mrs. 
Elizabeth  Sutton,  or  order,  on  demand  with  interest  at 
41.  per  cent,  from  the  date  ;  and  on  this  note  there  was 
no  indorsement. 

Overton  Adlard  died  in  August  1829,  having  by  his 
will  directed  his  trustees  to  convert  his  real  estate  into 
money,  and  to  hold  the  produce  (among  other  trusts) 
upon  trust  to  pay  and  discharge  all  such  of  his  debts  as 
might  have  been  due  and  owing  by  him  at  his  decease, 
and  as  his  personal  estate  might  have  been  insufficient  to 
discharge  with  such  sums  for  interest  as  his  trustees 
might  think  right  and  equitable. 

It  appeared  by  the  evidence  of  Mr.  Wilson  (one  of  the 
trustees)  that  both  the  notes  were  placed  in  the  hands  of 
Mr.  Wilson  by  Mrs.  Sutton  in  the  lifetime  of  Overton 
Adlard— {Mr.  Wilson  said  about  the  years  1825,  1826, 
or  1827] — ^for  protection;   and  in  a  letter  written  by 

Mr. 
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Mr.  WUmm  it  was  stated  that  the  note  for  500/.  bad 
the  shore  indorsement  u|>on  it  when  it  was  so  deposited 
with  hinu  He  also  stated  that  the  notes  remained  with 
him  for  three  or  four  years,  hot  were  then  withdrawn  by 
Mrs.  Suttcny  and  were  again  deposited  with  him  in 
1830,  and  that  they  were  presented  to  him  as  a  claim  by 
Mrs.  Sutiom  against  the  testator's  esUte  shortly  after  the 
tesutor's  death. 

Tkonuis  SutUm,  the  husband  of  Elizabeth  Suitamy 
died  in  1833,  and  in  the  year  1841  she  married  the 
Plaintiff  William  Briggg.  She  died  in  Jcauuxry  1851. 
In  December  185^  the  Plaintiff  by  his  solicitor  applied 
by  letter  to  WiUon^  who  had  then  become  the  sur- 
viving trustee  and  executor  under  the  will  of  Overton 
Adlard  for  payment  of  the  500/.,  with  interest  at  5/. 
per  cent,  from  the  13th  of  May  1825,  and  of  the  92/.  8«. 
with  interest  from  the  £8th  of  November  1826,  the  date 
of  the  note  for  that  sum,  and  in  answer  to  this  application 
Wilum  wrote  the  following  letter : — 

"  Alford,  Tuesday  Evening. 
"  My  dear  Sir, — Had  I  not  been  so  much  engaged  I 
should  have  replied  to  your  former  letter.  I  regret  much 
the  necessity  for  Mr.  Briggss  proceedings  against  me, 
as  Adlard^s  executor,  but  what  can  I  do  between  two 
fires  ?  The  legatees  (through  Messrs.  Walker  and  Sons) 
threaten  me,  or  at  least  do  not  assent  to  my  paying 
Mr.  Briggs's  claim,  though  I  confess  I  think  it  just  in  law 
and  equity.  I  have  therefore  only  to  say  the  sooner  the 
Court  decide  the  matter  the  better  shall  I  be  satis6ed. 

"  Yours  truly,  H,  WiUonr 

**  Z.  J.  Brcuihenbury,  Solicitor,  Alford.'* 

In  consequence  of  this  reply  a  summons  for  the  admi- 
nistration of  the  real  and  personal  estate  of  Overton 

Adlard 


CASES  IN  CHANCERY. 

Adlard  was  taken  out  under  the  Chancery  Procedure 
Act;  and  on  the  8th  of  January  1853,  when  the  case 
was  coming  on  for  hearing,  the  Plaintiff's  solicitor  wrote 
again  to  Wilson  in  these  terms : — 

"  Briggs  v.  Yourself. 

"  Alf(yrd,  4th  January  1853. 
**  Dear  Sir, — As  this  case  will  come  on  for  hearing  on 
Saturday  next,  I  shall  feel  obliged  by  your  informing  me 
whether  it  is  your  intention  to  dispute  the  validity  of  my 
client's  claim,  and  whether  you  intend  to  raise  the  ques- 
tion of  the  Statute  of  Limitations,  as  being  a  bar  to  the 
debt  sought  to  be  established  against  the  estate  of  Overton 
Adlard,  deceased.  Awaiting  your  reply, 
"  I  ato  yours  truly, 

"  Langley  Joseph  JBrackenburyJ* 
" To  Hy.  Wilson,  Esq.,  Solicitor,  Alford'' 

Mr.  Wilson  replied  to  this  letter  as  follows:— 

"  Alford,  4th  January  1853. 
Dear  Sir, — I  not  only  do  not  dispute  Mr.  Briggs' s 
claim,  but  I  admit  it,  thinking  the  claim  just;  but  I  am 
compelled  to  refuse  payment  without  an  order  of  Court, 
and  I  much  regret  the  necessity. 

"  Yours  very  truly, 
•^  i.  J.  Brackenbury,  Esq."  "  H.  Wilson." 

On  the  15th  of  January  1853,  the  usual  decree  for  the 
administration  of  the  estate  was  made.  Under  this  decree 
the  chief  clerk  of  the  Master  of  the  Rolls  pade  a  sepa- 
rate certificate,  by  which  he  found  that  there  was  due  to 
the  Plaintiff  from  the  estate  of  Overton  Adlard,  deceased, 
on  the  promissory  note  dated  the  13th  of  May  1815, 
500/.,  and  on  the  promissory  note  dated  the  28th  of 
November  1826,  922.  8s.,  with  interest  thereon  from  the 

28th 
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28th  of  November  1826:  and  the  Master  of  the  Rolls 
having  refused  to  discharge  the  certificate,  upon  the 
motion  of  the  residuary  legatee  of  Overton  Adlard,  who 
bad  been  allowed  to  attend  the  proceedings  under  the 
decree,  the  case  came  before  their  Lordships  upon  appeal 
from  the  decision  of  the  Master  of  the  Rolls. 

Mr.  Zee  and  Mr.  Henderson  in  support  of  the  appeal. 

In  the  first  place,  we  object  to  the  mode  in  which  this 
order  has  been  made.  The  Master  of  the  Rolls  had 
decided  the  principle  in  chambers,  but  his  Honor 
required  a  formal  motion  to  be  made  before  him  in  Court, 
for  the  purpose  of  making  an  order  from  which  an  appeal 
could  be  brought.  We  submit  that  the  order  ought  to 
have  been  made  at  once  in  chambers.  -[Mr.  R,  Palmer 
for  the  Respondent  referred  to  Rhodes  v.  Ibbetson  (a).] — 
On  the  merits  we  submit  that  the  debts  are  barred  by  the 
Statute  of  Limitations.  As  to  the  note  for  500Z.  there 
is  no  evidence  to  shew  that  the  payee  ever  authorized  the 
acknowledgment  to  be  made  which  appears  written  upon 
the  back  of  it.  But  if  an  authority  had  been  proved, 
still  as  the  memorandum  was  written  after  the  statute  had 
run,  it  would  not  be  sufiicient.  The  ground  on  which  a 
memorandum  made  by  the  payee  before  the  statute  has 
run  is  evidence  of  payment  is,  that  it  is  an  acknowledg- 
ment against  his  interest.  That  reason  does  not  apply 
to  a  case  in  which  the  statute  had  already  run.  The 
distinction  has  been  acted  upon  in  Rose  v.  Bryant  (6), 
Turner  v.  Crisp  (c),  Searle  v.  Lord  Barrington  (d),  Glyn 
V.  Bank  of  England  (e).  They  also  referred  to  and  com- 
mented on  Gregory  v.  Parker  (/),  Cripps  v.  Davis  (g), 
Hart  V.  Prendergast  (A). 

Mr. 
(a)  4  De  G,  Mac.  if  G.  787.  (e)  2  Ves,  sen.  38. 

(6)  2  Campb.  321.  (/)  1  Campb.  394. 

(c)  2  Stra.  827.  (g)  12  M.  *  W.  159. 

(J)  2  Stra.  826.  (h)  14  M.  4*  W.  741. 
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Mr.  RotmdeU  Palmer  and  Mr.  Regnier  Moore^  for  the 
Respondents. 

The  executor  in  this  case  has  not  set  up  the  statute, 
and  it  is  not  competent  therefore  for  the  Appellant,  who 
is  only  a  residuary  legatee,  to  set  it  up. — [The  Lord 
Justice  Knight  Bruce  : — Could  the  executor's  admis- 
sion affect  the  real  estate?] — We  rely  on  that  as  to  the 
personal  estate  only.  As  to  the  real  estate,  we  rely  on 
Mr.  WiUorCs  written  acknowledgments  as  trustee.  But 
if  we  are  remitted  to  the  question  of  law  as  to  the  in- 
dorsements, there  is  in  our  favour  the  decision  of  the 
House  of  Lords  in  Bosworth  v.  Cotchett(a). — [The  Lord 
Justice  Knight  Bruce  sent  for  the  Journals  of  the 
House  of  Lords  (i),  and  read  from  them  the  statement 

of 


1854. 


(a)  House  of  Lords,  May  6, 
1824  ;  3  Stark,  on  Evidence,  824 
(3rd  edit)  note  {k). 

(6)  House  of  Lords  Journals, 
Vol.  56,  May  6,  1824,  p.  196. 

The  House  proceeded  to  take 
into  further  consideration  the  writ 
of  error  wherein  John  Botworih 
and  Robert  Part'are  Plaintiffs  and 
Thomas  Cotchett  is  Defendant 

And  consideration  being  had 
thereof,  the  following  order  and 
judgment  was  made  : — 

Whereas  by  virtue  of  his  Ma- 
jesty's writ  of  error,  returnable 
into  the  House  of  Lords  in  par- 
liament assembled,  a  record  of 
the  Coart  of  King's  Bench  was 
brought  into  this  House  on  the 
16th  of  Fehrvary  1821,  wherein 
John  Bosworth  and  Robert  Parr, 
executors  of  George  Loteby,  de- 
ceased, are  Plaintifis,  and  ThomoM 
Cotchett  is  Defendant,  in  order  to 

Vol.  V. 


reverse  a  judgment  given  in  the 
Court  of  Ring's  Bench  for  the  said 
Defendant,  and  counsel  having 
been  heard  on  Wednesday,  the 
31  St  day  of  March  last,  to  argue 
the  errors  assigned  upon  the  said 
writ  of  error,  and  due  considera- 
tion had  this  day  of  what  was 
offered  on  either  side  in  this 
cause: 

It  is  ordered  and  adjudged  by 
the  lords  spiritual  and  temporal 
in  parliament  assembled,  that  the 
said  judgment  given  in  the  Court 
of  King's  Bench  for  the  said 
Defendant  be  and  the  same  is 
hereby  reversed :  and  it  is  fur- 
ther ordered,  that  the  said  Court 
do  award  a  venire  facias  de  novo, 
and  proceed  according  to  law, 
and  that  the  record  be  remitted 
into  the  said  Court  of  King's 
Bench: 
The  tenor  of  which  judgment 
C  D.M.G. 
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1864.       otBoswarth  v.  Cotchett]     They  also  referred  to  Smith 
V.  Battens  (a.) 


Wilson.  Mr.  Lee,  in  reply,  referred   to  Shewen  v.   Vander- 

horst  (&)• 

Judgment  reserved. 


1854. 
Jan.  20. 


The  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case,  nearly  in  the  words  in  which  they  are  above 
narrated,  proceeded  as  follows : — 

The  questions  before  us  depend  upon  the  point  whether 
the  Statute  of  Limitations  operate  to  bar  these  claims ; 
and  this  point  admits  of  different  considerations  with 
reference  to  the  different  notes. 


As  to  the  note  for  500/.,  all  claim  upon  that  note  must 
have  been  barred  by  the  statute  unless  the  indorsement 
upon  the  note  operated  to  prevent  the  bar;  and  the  first 
question  therefore  is,  what  is  the  effect  of  that  indorse- 
ment? 


to  be  affixed  to  tbe  transcript  of 
the  record  is  as  follows,  viz. : — 
«  On  which  day,  before  our  Lord 
'*  the  King  and  the  Peers  in  the 
"  same  Court  of  Parliament  now 
«  here  at  Weztmintter^  in  the  said 
*•  county  of  Middlesex,  assembled, 
«  come  as  well  the  said  John  Bop- 
•*  worth  and  Robert  Parr^  exe- 
"  outers  of  George  Loieby,  as 
**  also  the  said  ITtomas  Cotchett, 
''  by  their  attomies  aforesaid  : 
"  whereupon  all  and  singular  the 
**  premises  having  been  seen  and 
"  by  the  said  Court  of  Parlia- 
"  ment  fully  understood,  as  well 
"  the  record  and  proceedings 
"  aforesaid  as  the  several  mattera 


'  above  assigned  for  error  by  the 
'  said  John  and  Robert,  exe- 
'  cutors  as  aforesaid,  being  dili- 
'  gently  examined  and  mature 
'  deliberation  being  thereupon 
'  had ;  it  appears  to  the  said 
'  Court  of  Parliament  now  here 
'  that  the  judgment  given  in  the 
*  said  Court  of  King's  Bench  is 
'  erroneous,  and  that  the  same 
'  be  and  the  same  is  hereby  ac- 
'  cordingly  reversed,  and  that 
'  the  said  Court  of  King's  Bench 
'  do  award  a  venire  facias  de 
'  novo  and  proceed  according  to 
'  bw." 

(a)  1  Jlloo.  4-  Rob.  341. 

(b)  2  Run.  i  Myl.  75. 
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ment  i    I  am  of  opinion  both  upon  principle  and  authority        1 854. 
that  under  the  circumstances  before  us  the  indorsement 
does  not  take  the  case  out  of  the  operation  of  the  statute. 
Upon  the  evidence  in  this  case  we  should  not,  I  think, 
be  justified  in  considering  that  this  indorsement  was  made 
by  the  authority  of  Overton  Adlard  ;  but  I  assume,  for 
the  purpose  of  this  question,  that  it  was  made  by  the 
authority  of  Elizabeth  Sutton^  and  is  to  be  considered  as 
her  indorsement.   Such  indorsements  made  by  the  holders 
of  notes  and  other  instruments  are  receivable  in  evidence 
upon  this  principle,  and  upon  this  principle  only,  that 
they  operate  against  the  interest  of  the  party  by  whom 
they  are  made.     When  made  before  the  Statute  of  Limi- 
tations can  have  operated  they  have  clearly  this  effect, 
being  admissions,  by  the  parties  making  them,  of  money 
received  by  them.     But  if  they  are  made  after  the  time 
when  the  Statute  of  Limitations  may  have  operated,  so 
far  from  operating  against  the  interest  of  the  parties  by 
whom  they  have  been  made,  they  may  operate  directly 
in  favour  of  their  interests;  as  the  effect  of  them,  if 
admitted  in  evidence,  may  be  to  create  a  right  to  recover 
both  principal  and  interest,  where,   in  the  absence  of 
them,  neither  principal  nor  interest  could  be  recovered. 
In   such    cases,    therefore,  the  principle    upon  which 
such  indorsements  have  been  received  in  evidence  fails ; 
and  that  is  the  case  before  us,  for  it  is  clear  that  the 
indorsement  upon  this  note  must  be  taken  to  have  been 
made  afler  the  13th  oiMay  1825. 

With  respect  to  the  authorities  upon  the  question,  I 
think  that  upon  examining  them,  they  will  be  found  fully 
to  bear  out  this  distinction  as  to  the  admissibility  or  non- 
admissibility  of  such  indorsements,  in  evidence,  accord- 
ing as  they  may  have  been  made  before  or  after  the 
Statute  of  Limitations  can  have  operated.  For,  it  appears, 
from  what  was  sud  by  Baron  BayUy  in  Gleadow  v. 

C  2  Atkin 
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Atkin(a),  that  in  Searle  v.  Barrington(J)\  evidence  was 
given  of  the  time  when  the  indorsements  were  made, 
and  no  such  evidence  could  have  been  necessary  if  such 
indorsements  were  receivable  in  evidence,  at  whatever 
time  they  might  have  been  made.  And  in  Turner  v. 
Crispic),  the  indorsement  of  receipt  of  part  of  a  bond 
after  the  presumption  of  payment  had  arisen,  was  refused 
to  be  received  in  evidence.  Again,  Lord  Hardunche 
adverts  to  the  distinction  as  to  the  time  when  the  in- 
dorsements were  made  in  Glynn  v.  7%«  JBaiik  of  Eng~ 
land{d);  and,  in  Rose  v.  Bryant  (e).  Lord  ElUnborough 
appears  to  have  gone  so  far  as  to  have  intimated  that  the 
indorsements  could  not  be  properly  admitted,  unless  they 
were  proved  to  have  been  written  at  a  time  when  the 
effect  of  them  was  clearly  in  contradiction  to  the  writer's 
interest.  1 1  is  true,  that  in  the  subsequent  case  of  Bosworth 
V.  Cotchett(f),  they  were  received  without  extrinsic  proof 
of  the  times  when  they  were  made ;  but  I  collect  from 
the  meagre  note  which  we  have  of  the  case  of  Bosworth 
V.  Cotchetty  that,  there,  the  indorsements  were  dated,  and, 
in  that  case,  they  would  be  presumed  to  have  been 
written  when  they  bore  date ;  Smith  v.  Battens  {g). 
And  it  does  not  appear  that  they  were  dated  after  the 
time  when  the  statute  would  have  run.  The  case,  there- 
fore, goes  no  further  than  to  shew  that  such  indorse- 
ments as  these  may  be  received  in  evidence,  without  ex- 
trinsic proof  of  the  times  when  they  were  made  ;  it  does 
not  shew  that  they  ought  to  be  received,  when  it  appears, 
as  in  the  case  before  us,  that  they  were  made  after  the 
time  when  the  statute  had  taken  effect.  This  note, 
therefore,  notwithstanding  the  indorsement,  was  barred 

by 


(fl)  1  Cr,  M,  Sf  R.  421. 

\h)  2  Str.  826 ;  8  Mod.  278  ; 
2  Lord  Raym,  1370;  3  Bro. 
P.  C.  593. 

(c)  2  Str.  827. 


{d)  2  Vet,  ten.  38,  43. 

(f)  2  Camp.Z2\. 

(/)  3  Stark,  on  Evidence,  824 
(3rd  edit),  note. 

(g)  1  Mood.^  Rob.  Ml. 


CASES  IN  CHANCERY. 


SI 


by  the  statute  at  the  death  of  the  testator.    And  having        1854. 
been  so  barred,  the  trust  created  by  the  will  for  the  pay-      ^"^^ 
ment  of  the  debts  did  not  revive  it.  v, 

WiLIOK. 

We  have  to  consider  then,  whether  the  bar  created 
bj  the  statute  has  been  removed  by  what  subsequently 
passed.  The  letters  of  the  Defendant  were  relied  upon 
for  this  purpose,  but  I  do  not  think  that  they  are  suffi- 
cient to  take  the  case  out  of  the  operation  of  the  statute ; 
for,  although  they  acknowledge  the  debt  to  be  just,  they 
are  couched  in  terms,  which  prevent  any  promise  to  pay 
being  inferred  from  them,  and  the  modern  cases  appear 
to  me  to  have  settled  that  such  acknowledgments  are  not 
effectual  against  the  provisions  of  the  statute.  I  refer 
particularly  to  M'Cullock  v.  Dawes  {a). 

If,  therefore,  the  Statute  of  Limitations  had  been  set  up 
in  this  case,  I  should  have  thought  that  this  500/.  note 
was  barred,  both  as  to  the  real  and  the  personal  estate. 
But  the  Defendant,  who  is  both  executor  and  devisee  in 
trust,  has  not  set  up  the  statute ;  and  as  to  the  personal 
estate,  it  is  not,  I  think,  competent  to  the  parties,  moving 
before  us,  who,  as  to  that  estate,  are  merely  in  the  situa- 
tion of  residuary  legatees,  now  to  set  it  up  against  the 
Plaintiff  in  this  suit,  whatever  may  be  their  right  as 
against  other  creditors ;  Ex  parte  Dewdney  (6).  The 
case  of  Shewen  v.  Vanderhorst  (c),  which  was  referred 
to  on  this  point,  was  no  authority  for  such  a  right  in  this 
case,  for  there  the  bill  was  filed  and  the  decree  obtained 
by  the  residuary  legatees. 


As  to  the  real  estate,  however,  I  think  the  case  is  dif- 
ferent ;  these  parties  would  formerly  have  been  necessary 

parties 

(«)  9  Dow/.  *  Ry,  40.  (c)  1  Kiiis.  *  Myl  347;  and 

(b)  15  Va.  498.  2  Run,  ^  %/.  75. 
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1854.  parties  to  the  suit  instituted  by  the  Plaintiff.  If  they 
had  been  parties,  they  might  have  set  up  the  statute,  and 
I  do  not  think  that  they  ought  to  be  placed  in  a  worse 
position  in  consequence  of  the  Court  and  the  legislature 
having,  for  the  purpose  of  saving  expense,  dispensed 
with  their  being  parties.  Having  obtained  leave  to 
attend  the  proceedings  under  the  decree,  I  think  it  was 
open  to  them  to  set  up  the  statute  against  the  Plaintiff  as 
they  might  have  done  by  answer. 

The  true  result,  therefore,  of  this  part  of  the  case, 
appears  to  me  to  be,  that  this  note  is  wholly  barred  as  to 
the  real  estate,  but  is  not,  in  any  manner,  barred  as  to 
the  personal. 

As  to  the  note  for  92Z.  8*.  This  note  was  not  barred 
at  the  death  of  the  testator.  For  the  same  reason,  as 
applies,  with  respect  to  the  other  note,  it  is  not  now 
barred  as  against  the  personal  estate ;  and  it  has  been 
kept  alive  by  the  trust  as  against  the  real  estate ;  I  think, 
therefore,  that  the  certificate  is  right  in  respect  of  this 
note. 

The  Lord  Justice  Knight  Bruce. 

Thinking,  as  I  do,  that  we  ought  to  follow  the  case  of 
Gaters  v.  Madeley  (a),  which  decides  a  point,  perhaps,  of 
some  difficulty,  this  appeal  appears  to  me  incapable  of 
being  supported  as  far  as  the  personal  estate  of  the  tes- 
tator is  concerned ;  the  letters  written  by  his  surviving 
executor  since  the  year  1850,  having,  in  my  opinion,  ' 
effectually  precluded  any  defence  founded  on  the  Statute 
of  Limitations  to  that  extent. 

And 

(a)  6  M.Sf  W.  423. 
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And  with  respect  to  the  smaller  note  in  question,  that  1854. 
of  1826,  the  testator  having  died  in  18^,  the  year  in 
which  the  will  charging  his  real  estate  was  made,  the 
appeal  seems  to  me  to  fail  also  as  to  the  real  estate.  It 
was,  I  believe,  alleged  and  admitted  at  the  bar,  that  the 
testator's  only  real  estate  consisted  of  lands  of  which  his 
mother  was  tenant  for  life  in  possession,  by  a  title  of 
course  independent  of  his  will. 

But  as  concerning  the  larger  note  in  litigation,  that  of 
1815,  I  consider  the  matter  to  stand,  with  regard  to  the 
real  estate,  differently.  I  do  not  enter  into  the  question 
of  the  admissibility,  in  evidence,  of  the  words,  ^*  Interest 
on  this  note  paid  up  to  the  13th  day  of  May  1825," 
written  on  the  note  probably  by  Thomas  Cravrij  who 
seems  to  have  been  a  person  sometimes  employed  by 
Mrs.  JBriffgs,  or  her  son  or  both,  and  to  some  extent  in 
their  confidence.  Without  intimating  any  opinion  for  or 
against  their  admissibility,  I  assume  it.  But  I  find  my- 
self unable  to  attribute  any  weight  to  them  in  the  con- 
troversy. Nothing  is  known  of  the  time  when,  or  the 
circumstances  under  which,  this  memorandum  or  sentence 
was  written,  except  so  far  as  an  inference  may  be  drawn 
from  the  date  that  it  mentions  (a  date,  I  need  not  say, 
more  than  six  years  later  than  that  of  the  note)  as  to  the 
time  of  the  writing. 

It  seems  to  me  not  proved  directly  or  circumstantially, 
that  the  testator  authorized  the  making  x)f  the  memo- 
randum or  recognized  it.  And,  subject  to  what  I  am 
about  to  state  as  to  Mrs.  Briggs,  the  same  may,  I  think, 
be  said  of  Sutton,  who,  firom  some  time  in  the  year  1815 
to  some  dme  in  the  year  1833,  was  her  husband.  It 
may  be,  and  probably  is,  true,  that  when,  between  the 
year  1823  and  the  year  1828,  the  note  of  1815  was  de- 
livered  by  that  lady  to  Mr.  Henry  Wilson,  the  memo- 
randum 
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randum  was  upon  it,  and  that  she,  by  her  conduct  then 
and  otherwise,  did,  on  her  own  and  Sutton's  behalf,  or 
on  the  behalf  of  one  of  them,  recognize  the  memo- 
randum. But  subject  to  that  remark,  neither  is  it  shewn 
that  she  authorized  the  making  of  the  memorandum  or 
recognized  it.  In  my  opinion  it  would  be  unsafe,  and  is 
not  incumbent  on  us  to  rely,  and  I  decline  placing  any 
reliance  on  this  memorandum.  But  there  is,  inde- 
pendently of  it,  nothing  to  shew  that  the  Statute  of  Limi- 
tations might  not,  and  I  conceive  that  it  could  have  been, 
in  the  year  1822,  and  from  that  time  to  the  death  of  the 
testator,  effectually  and  successfully  pleaded  by  him  to 
an  action  against  him  upon  the  note  of  1815,  brought 
after  the  year  1821.  I  think,  consequently,  that  the  real 
estate  was  not  charged  with  it  by  the  will,  and  could  not 
be  subjected  to  it  by  any  act,  of  either  or  both  of  the 
trustees,  though  the  trustees  were  executors  also. 


To  this  extent,  therefore,  I  dissent  from  the  certificate 
before  us.  Our  order,  on  the  present  occasion,  varying 
so  far  the  order  under  appeal,  may,  perhaps,  not  im- 
properly be  expressed  to  be  without  prejudice  to  any 
question  of  marshalling,  a  point  which  I  have  not  in- 
tended to  touch,  and  as  to  which,  if  it  can  and  shall  be 
raised  in  this  proceeding,  it  may  be  well  to  refer  to  a 
case  of  Fordham  v.  Wallis^a),  decided  by  my  learned 
brother,  I  think,  in  the  very  early  part  of  last  year,  and 
the  authorities  mentioned  by  him  on  that  occasion. 


(a)  10  Hart,  217. 
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In  the  Matter  of  WYLDE  a  Lunatic. 

Jan.  31. 
rpHIS  was  a  petition  presented  by  the  executors  of  a     Before  The 

deceased  lunatic,  for  the  payment  to  them  of  the        ^jces."*" 

balance  which  had  been  paid  into  Court  by  the  com-  a  petition 

mittee  of  the  estate,  and  the  only  question  was,  whether  ff[®*^"*^  *?*' 

the  petition  ought  to  have  been  served  on  the  committee,  lunatic  by  his 

he  having  passed  his  accounts,  and  his  sureties  having  ^men^f  the 

been  discharged.  balance  paid 

into  Court, 
must  be  served 

The  44.th  Order  in  Lunacy  of  the  7th  November  1853,  <».  ^^  ^^ 

mittee,  al- 
directs,  that  ''  Where  a  lunatic  dies,  the  Masters  are  to  though  he  has 

take  and  pass  the  account  of  the  committee  of  the  estate  ^^^*JJ^^  and  Wa 
of  his  receipts  and  payments  for  and  on  account  of  the  security  has 
late  lunatic  and  his  estate,  from  his  appointment  or  from  chareed. 
the  foot  of  his  then  last  account  passed  in  the  matter  up 
to  the  day  of  the  decease  of  the  late  lunatic :  and  the 
balance  (if  any)  which  the  Masters  may  certify  to  be  due 
from  the  committee  on  passing  the  aforesaid  account,  is 
to  be  paid  by  him  to  the  legal  personal  representatives 
of  the  late  lunatic,  to  be  by  them  applied  in  a  due  course 
of  administration ;  and  upon  payment  of  the  aforesaid 
balance  (if  any)  by  the  committee  in  the  manner  afore- 
said, or  in  case  there  shall  not  be  a  balance  found  due 
from  the  committee,  or  in  case  the  taking  and  passing 
of  the  account  is  not  required,  and  may  in  the  opinion 
of  the  Masters  be  properly  dispensed  with,  then  his 
security  b  to  be  discharged." 

Mr.  Dickinson  supported  the  Petition. 

Their  Lordships  held  that  the  committee  must  be 
served. 
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In  the  Matter  of  the  NORTHERN  and  SOUTHERN 
CONNECTING  RAILWAY  COMPANY,  and 
in  the  Matter  of  the  JOINT -STOCK  COM- 
PANIES WINDING-UP  ACTS. 

MERCER'S  CASE. 
Feb.  9. 

Before  The    fipHIS  was  an  appeal  from  the  refusal  of  Vice-Chan- 
TicM.  cellor   Stuart   to   commit    the   Respondent,   Mr. 

SemhU,  that      Fletcher  Mercer ^  for  contempt  in  disobeying  a  summons 
«  rff *  ed  con-   ^  attend  as  a  witness  before  the  Master  in  the  above 
tributory'X  not  matter, 
tettled  on  the 


list)  is  sam- 
moned  as  a 
witness,  his 
traTelling  ex- 
penses ought 
to  be  tendered 
to  him. 

But  where 
an  "  alleged 
contrihutory," 
who  declined 
to  sign  a  pro- 
posed admis- 
sion of  his 
execution  of 


The  case  is  reported  below,  in  the  second  volume  of 
Messrs.  Smale  S^  Giffards  Reports,  page  87,  where  the 
facts  are  stated.  The  following  summary  will  explain 
the  point  on  which  the  appeal  turned : — 


The   Respondent  was   applied  to  on   behalf  of  the 

official  manager  to  admit  his  execution  of  the  Company's 

deed,  and  was  informed  that,  if  be  did  not,  the  costs  of 

proving  the  execution  would  come  out  of  the  assets.     He 

Uie  Company  s  declined  to  make  the  admission,  and  was  served  with  a 

deed,  was  ' 

served  with  a    summons  to  attend  before  the  Master,  according  to  the 

provisions  of  the  63rd  section  of  the  Joint-Stock  Com- 
panies Winding-up  Act  of  1848.  He  failed  to  obey  the 
summons,  whereupon  the  official  manager  moved  to  com- 
Pf""^^"'  mit  him  for  contempt.  The  Vice-Chancellor  held  that, 
summons,  and  &s  the  Respondent's  travelling  expenses  had  not  been 
there  appeared  tendered 

every  proba- 
bility of  his 

being  a  contributory, — Held,  that  he  was  not  entitled  to  the  costs  of  a  motion  to 
commit  him,  which  it  became  unnecessary  to  dispose  of  on  the  merits,  from  his 
making,  in  Court,  the  required  admission. 


summons  to 
attend  as  a 
witness,  and 
did  not  de- 
mand his  ex- 
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tendered  to  him^  his  failure  to  attend  did  not  amount  to 

a  contempt     On  the  appeal  coming  on  their  Lordships     xT^^^^ 

inquired  whether  Mr.  Mercer  denied  his  execution  of        Case. 

the  deed^  and,  on  his  counsel  admitting  the  execution  of 

it,  the  only  question  was  as  to  the  costs  of  the  original 

and  appeal  motions. 

Mr.  Roxburgh^  for  the  Appellant  (the  official  manager). 

The  demand  of  the  Respondent  was  untenable.  The 
63rd  &  64th  sections  of  the  Winding-up  Act,  1848,  render 
it  imperative  on  a  contributory  to  attend  without  payment 
of  expenses,  and  by  the  Winding-up  Act  of  1849,  the  word 
"  contributory  "  is  defined  to  mean  an  "  alleged  contribu- 
tory." He  was,  therefore,  only  entitled  under  the  act  to 
such  costs  as  the  Master  should  think  fit.  It  was  im- 
possible in  this  state  of  circumstances  to  tender  him  his 
costs.  The  order  for  commitment  ought  therefore  to 
have  been  made. 

Mr.  Daniel  and  Mr.  Hetherington,  for  the  Respon- 
dent 

The  latter  part  of  the  64th  clause  only  applies  to  per- 
sons settled  on  the  list  of  contributories.  The  Respondent 
was,  under  the  former  part  of  the  section,  entitled  to  costs 
in  the  same  way  as  a  witness  at  law.  Until  his  travelling 
expenses  were  tendered  he  was  not  bound  to  attend,  and 
his  omission  to  do  so  was  no  contempt. 

They  referred  to  Fuller  v.  Prentice  (a). 

Mr.  Roxburgh  in  reply. 

The 

(a)  1  H.  Black.  49. 
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The  Lord  Justice  Knight  Bruce. 

Mercer's         1*^6  question  of  construction  upon  this  Act  of  Parlia- 
Ca«e.        ment  is  one  of  considerable  difficulty,  and  I  would  rather 
not,  without  necessity,  give  an  opinion  upon  it.     I  think 
that  the  present  case  does  not  create  that  necessity. 

Assuming  the  official  manager  to  be  right  in  his  con- 
tention, I  think  that  the  particular  language  of  the  statute 
and  the  novelty  of  the  case  are  such  (that  is,  as  far  as 
decision  goes,  for  I  am  not  aware  of  any  decision  upon  the 
point)  as  to  justify  us  in  relieving  Mr.  Mercer  from  the 
costs  and  in  giving  the  costs  of  the  official  manager  out 
of  the  estate.  On  the  other  hand,  if  upon  the  mere  point 
of  law  Mr.  Mercer  is  right,  still,  considering  that  he  did 
not  ask  for  the  expenses  of  his  journey,  considering  that 
they  could  not  have  been  of  importance  to  a  gentleman 
in  his  condition  in  life ;  considering,  moreover,  that  he  de- 
clined to  sign  the  admissions  which  he  was  asked  to  sign, 
and  which  he  has  now  signed ;  and  considering  lastly, 
that  in  all  probability  he  must  be  deemed  to  be  a  con- 
tributory, I  think  that  he  should  have  no  costs. 

My  conclusion,  therefore,  is,  that  as  to  both  motions 
the  official  manager  should  have  his  costs  out  of  the 
estate,  and  that  as  to  Mr.  Mercer  he  should  have  costs 
of  neither. 

The  Lord  Justice  Turner. 

It  seems  to  me  that  the  9th  section  of  the  Act  of  1849 
has  no  application  whatever  to  this  question,  and  that  it 
depends  entirely  on  the  64th  section  of  the  Act  of  1848. 
If  it  was  necessary  to  decide  the  point,  I  am  very  much 
disposed  to  think  that  the  official  manager  was  wrong 
in  not  having  tendered  the  costs  under  the  64th  section 
of  the  Act  of  1848.  The  first  branch  of  the  section  is, 
''  That  every  person  summoned  before  the  Master  as  a 

witness 


CASES  IN  CHANCERY.  2 

witness  shall  be  entitled  to  such  costs  and  charges  as  are        1854. 
by  law  allowed  to  witnesses  ;"  and  the  costs  and  charges      _ 
which  are  by  law  allowed  to  witnesses  are  costs  and        Case. 
charges  which  are  payable  to   them   immediately  upon 
their  being  served  with  a  summons.     The  second  branch 
of  the  section  is,  "  But  that  where  any  person  who  at  the 
time  of  the  order  absolute  was  a  contributory  of  such 
Company  shall  be  summoned  as  aforesaid,  every  such 
person  shall  have  such  costs  and  charges  only,  if  any, 
as  the  Master  in  his  discretion  shall  think  fit."     And  I 
incline  to  the  construction  of  the  act  for  which  Mr.  Daniel 
has  contended,  viz.,  that  this  second  branch  of  the  section 
applies  to  persons  who  have  been  ascertained  to  be  con- 
tributories.     Otherwise  the  operation  of  the  first  branch 
of  the  section  would,  as  it  seems  to  me,  be  wholly  pre- 
vented ;  for  it  must  be  impossible  to  say  when  a  person 
is  served  before  he  is  upon  the  list  of  contributories, 
whether  he  will  or  will  not  have  been  a  contributory  at 
the  time  of  the  order  absolute  being  made.     I  give  no 
opinion  on  the  question  whether  it  may  not  be  competent 
for  the  Master  to  suspend  payment  of  costs  to  a  witness 
before  that  witness  is  summoned.     The  act  may  have 
contemplated  cases  in  which  there  might  be  no  funds 
enabling  the  official  manager  to  pay  the  costs  of  wit- 
nesses necessary  to  be  examined  for  the  purpose  of  ascer- 
taining the  amount  of  the  assets  of  the  Company,  and 
the  latter  part  of  the  clause  may  have  been  intended  to 
provide  for  such  cases  by  empowering  the  Master  to  sus- 
pend payment  of  costs. 

Although,  however,  if  it  was  necessary  to  decide  the 
question,  I  should  probably  hold  that  the  official  mana- 
ger was  wrong  in  not  tendering  the  costs  to  the  witness 
at  the  time  of  the  summons  being  served  upon  him,  still, 
as  Mr.  Mercer  was  served  with  the  summons  and  also 
with  the  proposed  admission,  and  well  knew,  as  he  must 

have 
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have  done  from  the  tender  of  the  admission,  the  purpose 
for  which  he  was  summoned,  I  cannot  consider  him  as 
having  acted  rightly  in  not  having  taken  any  notice 
either  of  the  summons  or  of  the  admission.  I  think 
that  he  is  not  entitled  to  any  costs,  because  it  is  his  con- 
duct which  has  led  to  the  application.  My  opinion  con- 
curs with  that  of  my  learned  brother,  that  the  costs  of 
the  official  manager  ought  to  come  out  of  the  estate, 
and  that  Mr.  Mercer  should  have  no  costs  of  the  appli- 
cation. 


Feb.  10. 

Before  The 
Lords  Jus- 
tices. 

The  costs  of 
issuing  a  com- 
mission of 
lunacy,  if  for 
the  lunatic's 
benefit  and 
after  the  lu- 
natic's death, 
may  be  proved 
against  the 
lunatic's  es- 
tate, notwith- 
standing the 
pendency  of  a 
traverse  of  the 
inquisition. 


In  the  Matter  of  CATHERINE  GUMMING  (late  a 
Lunatic),  Deceased. 

fT^HIS  was  a  suit  to  administer  the  estate  of  Mrs. 
Catherine  Cumminff,  who  had  been  found  a  lunatic, 
but  on  whose  petition  an  order  had  been  made,  giving  her 
liberty  to  traverse  the  inquisition.  The  material  facts  of 
the  case  to  that  time  will  be  found  in  the  report  of  the 
case,  ante.  Vol.  I.,  p.  537. 

The  lunatic  having  died,  a  creditor's  suit  was  instituted 
against  her  administratrix  for  the  administration  of  her 
estate,  in  which  suit  the  common  decree  was  made  by 
Vice-Chancellor  Stuart  Under  the  decree,  Mr.  Ince, 
the  husband  of  the  administratrix,  tendered  a  proof  for 
the  costs  incurred  in  the  lunacy  which  had  been  paid  to 
Mr.  Turner,  the  solicitor  of  Mrs.  Hooper  and  Mrs.  Ince, 
the  two  daughters  of  Mrs.  Cvmming,  who  petitioned  for 
the  commission.  Mr.  Turner  himself  also  tendered  a 
proof  for  the  residue  of  his  bills  of  costs.  The  Vice- 
Chancellor  declined  to  admit  the  proof  until  application 
had  been  made  to  the  Lords  Justices  under  the  reserva- 
tion 
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tion  in  the  order  in  the  lunacy.    See  ante,  Vol.  I.,        1854. 
p.  561. 


In  re 

CUMMINO. 


Mr.  W.  M.  James  and  Mr.  W.  Morris,  for  the  Peti- 
tioners, referred  to  Williams  v.  Wentworth  (a) ;  Went-- 
worth  V.  Tubb  (b) ;  Chester  v.  Rolfe  (c). 

Mr.  JBurdon,  for  the  Petitioners  for  the  commission. 

Mr.  J.  Baily  and  Mr.  Southgate,  for  creditors. 

In  this  case  Mrs.  Cumming  denied  her  lunacy  to  the 
day  of  her  death,  and  there  is  no  precedent  of  costs 
having  been  given  under  such  circumstances  out  of  the 
estate.  If  ever  such  a  debt  could  be  allowed  as  against 
the  next  of  kin,  it  cannot  as  against  creditors,  with 
respect  to  whom  such  a  claim  is  at  the  utmost  on  the 
same  footing  as  a  voluntary  bond. 

They  cited  JEx  parte  Loveday  (d). 

The  Lord  Justice  Knight  Bruce. 

Whatever  may  be  the  result  of  the  scientific  evidence, 
which  is  conflicting,  Mrs.  Cumming  died,  declaring  her- 
self not  to  be  a  lunatic ;  and  a  gentleman  of  deserved 
emiDence,  to  whose  opinion  on  matters  of  this  description 
great  respect  and  attention  are  due,  Dr.  Winslow,  never 
receded  from  his  opinion  that  Mrs.  Cumming  was  sane, 
^lien  the  question  as  to  Mrs.  Cumming  being  allowed 
to  traverse  came  before  the  full  Court  of  Appeal, 
Lord  St.  Leonards  himself  conversed  with  Mrs.  Cwm- 
fsing,  and  the  consequence  was,  that  she  was  allowed  by 

the 

(fl)  5  Beav.  325.  (c)  4  Be  G.  Mac.  Sf  G.  798. 

{h)  1  T.i^C.  C.  C.  171.  (d)  IDeG.  Mac.  *  G.  276. 
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1854.        the  Court  to  traverse  the  inquisition.    The  question  then 
-.  before  the  Court  was,  whether  Mrs.  Cumming  was  in  a 

CuMMiNo.  condition  to  exercise  volition  as  to  the  traverse,  not 
whether  the  traverse  was  for  her  benefit:  the  former 
point  was  decided  in  the  affirmative ;  the  latter,  I  believe, 
the  full  Court  would  have  unanimously  decided  in  the 
negative.  From  my  recollection  of  the  facts  of  the  case, 
from  the  condition  of  Mrs.  Cumming^  her  acts,  and  her 
association  with  the  persons  who  surrounded  her,  it 
appeared  to  me  clear  that  there  never  was  a  lady  who 
more  needed  protection,  and  that  the  commission  was  for 
her  benefit.  She  required  protection  of  some  kind, 
although  it  may  not  have  been  proper  to  have  taken  her 
to  a  lunatic  asylum,  or  that  more  than  a  very  limited, 
restricted  and  guarded  interference  should  have  taken 
place.  If,  on  the  application  for  the  traverse,  the  issue 
had  been,  whether  the  commission  was  or  was  not  for 
the  benefit  of  Mrs.  Cumming^  I  think  that  the  full  Court 
would  have  answered  in  the  affirmative.  I  think  that 
the  costs  and  expenses,  to  a  proper  amount,  were  in- 
curred for  the  benefit  of  the  lunatic ;  and  that  there  are 
both  reason  and  authority  for  declaring  that  they 
were  so. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  The  order  must  be  for 
taxation;  and  the  PlaintifTs  solicitor  in  the  creditor's 
suit  should  be  allowed  to  attend. 
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In  the  Matter  of  WHARTON,  a  Lunatic. 

'  Feb.  10. 

^HIS  was  a  petition  for  payment  out  of  Court  of  a     Before  The 
sum,  forming  part  of  the  proceeds  of  land  of  a  lu-        Iiceb' 
natic,  sold  under  the  9  Geo.  4,  c.  78,  s.  2,  re-enacted  by  1 1  Under  11  Geo. 
Geo.  4  &  1  Will.  4,  c.  65,  which  provides,  sect.  29,  "  That  ^  y  ^^'  ^> 
on  any  sale,  mortgage,  charge,  incumbrance,  or  other  thorizing 
disposition  which  shall  be  made  in  pursuance  of  this  act,  ^i^d'by^sates 
the  person  whose  estate  shall  be  sold,  mortgaged,  charged,  or  mortgages  of 
incumbered  or  otherwise  disposed   of,   and  his  or  her  tate«,  and  pro- 
heirs,  next  of  kin,  devisees,  legatees,  executors,  adminis-  aiding  that  the 
.  1    11  1  t         1    1      1.1      .  lunatics'  heirs, 

trators  and  assigns,  shall  have  such  and  the  like  interest  next  of  kin, 

in  the  surplus,  which  shall  remain  after  answering  the  2^*^  v!!^*-^  ^*^® 

purposes  aforesaid,  of  the  money  raised  by  such  sale,  terest  in  the 

mortgage,  charge,  incumbrance  or  other  disposition,  as  TO^ised^wT*^ 

he,  she  or  they  would  have  had  in  the  estate  by  the  sale,  they  would 

mortgage,  charge,  incumbrance  or  other  disposition,  of  the  estate  if  it 

which   such   monies   shall   be  raised,  if  no   such  sale,  had  not  been 

mortgage,  charge,  incumbrance  or  other  disposition  had  and  that  such 

been  made  ;  and  such  money  shall  be  of  the  same  nature  JTorthe 

and  character  as  the  estate  so  sold,  mortgaged,  charged,  nature  as  the 

incumbered  or  disposed  of;  and  it  shall  be  lawful  for  the  j^at  where  a  ' 

said  Lord   Chancellor,  intrusted  as  aforesaid,  to  make  lunatic's  heir 

had  died  also 
such  orders,  and  to  direct  such  acts  and  deeds  to  be  done  a  lunatic,  and 

and  executed,  as  shall  be  necessary  for  carrying  the  afore-  J/^^J^j^/'Y^k^ 

said  objects  into  effect,  and  for  the  due  application  of  such  surplus 

.    11  jf  monies  as  per^ 

such  surplus  money.  ^„^ty^  ^^[y 

Freeholds  of  inheritance,  the  property  of  the  lunatic,  were  impressed 
had  been  sold  under  an  order  made  in  the  matter  of  the  character  of 
lunacy  and  of  the  above  act.   The  sale  was  made  in  1829  ;  J^ealty. 
and  in  February  1833,  614Z.  12^.,  being  the  balance  of 
the  purchase -money  after  payment  of  a  debt  of  the  lu- 

Vol.  V.  D  D.M.G.       natic. 
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1854-.  natic,  was  paid  into  Court  and  invested.  In  September 
j^  ^^  1841,  the  lunatic  died  intestate  and  unmarried.  At  his 
Wharton,  death  his  heir  was  a  convict,  undergoing  a  sentence  of 
transportation  in  New  South  Wales  for  felony,  and  was 
also  a  lunatic.  The  heir  died  in  November  184^,  in- 
testate, and  without  having  been  at  any  time  capable  of 
electing  to  take  the  surplus  money  as  realty  or  personalty. 
The  present  petition  was  that  of  his  heir-at-law,  who 
was  also  the  heir-at-law  of  the  first  mentioned  lunatic. 

Mr.  A.  J.  Lewis,  in  support  of  the  petition. 

Mr.  Wickens,  for  the  Crown. 

Mr.  Hingeston,  for  another  Respondent. 

Smith  V.  Claxton  (a)  was  cited. 

Their  Lordships  held,  that  the  surplus  proceeds  con- 
tinued to  be  impressed  with  the  character  of  realty,  and 
made  an  order  directing  them  to  be  paid  to  the  Petitioner 
after  payment  of  costs. 

(<f)  4  Madd.  484. 
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In  the  Matter  of  JAMES  COLQUHOUN,  one,  &c. 
.     EX  PARTE  GEORGE  FORD. 

Feb,  17,  20. 

THIS  was  an  appeal  from  the  decision  of  Vice-Chan-      Before  The 
,.       ^  ...-  .  ^,-  Lords  Jus- 


cellor  Stuart,  reported  in  the  1st  volume  of  Messrs.        tic'bs. 


us- 


Smak  and   GiffarcTs  Reports,  Appendix,  p.  i.      The  Where  several 
question  was,  whether  the  Appellants  (who  were  the  ^i^^  ^he  same 

assignees  of  a  solicitor  named  Colquhoun.  who  had  be-  >ol»fito»",  each 

,1  X  .11  ..        -  of  them  can 

come  bankrupt)  were  entitled,  upon  a  petition  for  tax-  only  he 

ation,  to  charge  the  Respondent,  Dr.  Ford,  with  more  ^^^  "^^^ 

than  a  proportionate  part  of  the  general   costs  due   to  oftheseneral 

Mr.  Colquhoun  as  the  solicitor  for  Dr.  Ford  and  three  ^^i^gg^^en 

other  Defendants  in  a  Chancery  suit.     The  bill  of  costs  on  hehalf  of 

as  delivered  by  the  Appellants  amounted  to  \\2l.  13^.,      where  an 

but  the  taxing  master  held  that  one-fourth  part  of  the  ?PPfa^  y^^^ 
^  ^  IS  dismissed 

general  costs  was  alone  payable  by  Dr.  Ford^  and,  apply-  has  been  re- 
ing  this  rule  to  the  bill,  he  reduced  it  to  48Z.     The  Vice-  byTe^jJdJe 
Chancellor  affirmed  this  decision,  having  been  furnished  of  the  Court 

hclow  no 

with  a  certificate  of  the  taxing  master  (Mr.  Follett)  as  costs  are  in 
to  the  practice.     In  giving  judgment,  his  Honor  said,  general  given, 
that  this  state  of  the  practice  of  the  Court  was  an  evil 
which  he  could  not  remedy,  and  expressed  a  hope  that 
the  matter  would  go  before  a  higher  tribunal.     The  as- 
signees of  the  solicitor  appealed. 

Mr.  Bacon  and  Mr.  Hislop  Clarke  in  support  of  the 
appeal. 

Each  of  the  persons  employing  a  solicitor. is  liable  in 

solido,  and  the  assignees  could  have  recovered  at  law 

from  Dr.  Ford  the  whole  of  the  costs.     This  is  the 

D  2  general 
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1854. 
Re 

COLQUIIOUM. 


general  law  of  the  country  and  cannot  be  reversed  by  a 
rule  of  practice  in  the  taxing  master's  office. 

Mr.  FoUett,  the  taxing  master  (who,  at  the  request  of 
their  lordships,  attended  in  Court),  stated  the  practice  of 
the  Court  to  be  in  conformity  with  the  certificate  with 
which  he  had  furnished  the  Vice-Chancellor  (a). 

Mr. 


(a)  The  following  is  a  copy  of 
the  certificate: — 

"  Re  Colquhoun,  —  To  the 
Vice-Chancellor  Stuart. — Sir, — 
In  compliance  with  your  Honor's 
directions  I  have  looked  into  the 
papers  relating  to  this  taxation, 
and  beg  leave  respectfully  to  state 
as  follows:—!.  The  propriety  of 
the  taxation  appears  to  me  to  de- 
pend entirely  on  the  nature  of  the 
retainer  originally  given  by  Mr. 
yoid  to  Mr.  Coiquhourtt  and  nei- 
ther in  Mr.  Ford*s  petition  to  tax, 
nor  in  the  bill  itself,  uor  in  the 
petition  of  the  assignees  com- 
plaining of  the  taxation,  is  there 
any  statement  whether  Mr.  Ford 
retained  the  solicitor  for  himself 
separately,  or  whether  jointly  with 
all  or  with  some  of  the  other  De- 
fendants, who  were  also  clients 
of  Mr.  Co/yttAoMN,  nor  are  there 
stated  any  circumstances  from 
which  I  am  able  to  infer  the  na- 
ture of  the  retainer.  2.  The  bill 
appears  to  be  taxed  on  the  as- 
sumption that  Mr.  Foni  was 
liable  severally  for  his  own  share 
of  the  costs  and  nothing  else,  and, 
assuming  that  to  be  the  fact,  then 
a  taxation  allowing  against  him 
all  that  relates  to  himself  sere- 
rally,  and  a  proportionate  part  of 
the  general  coats,  would  be  in  ac- 


cordance with  the  established 
practice  of  the  Court  (Barman  v. 
Harrit,  1  Ruttell,  157;  Cradock 
V.  Piper,  1  Mac,  if  G,  664). 
3.  The  practice  of  the  Court  as 
regards  the  bills  of  costs  of  several 
Defendants  employing  one  so- 
licitor, so  far  as  regards  them- 
selves and  the  other  parties  in  the 
suit,  is  free  from  doubt,  and  the 
taxations  according  to  such  prac- 
tice are  of  constant  occurrence. 
It  is  thus  stated  in  Mr.  Smith's 
Practice:— 'The  Plaintiffs  in  a 
suit  in  Chancery,  however  nume- 
rous, can  have  but  one  bill  of 
costs ;  and  the  same  rule  applies 
to  Defendants  appearing  by  the 
same  solicitor,  however  large  tbeir 
number,  or  however  diversified 
their  interests.  Thus,  if  one  so- 
licitor is  concerned  for  any  num- 
ber of  Defendants,  whatever  their 
interests  may  be,  he  is  only  en- 
titled to  one  bill  of  costs  for  them 
all,  although  he  may  in  that  bill 
charge  for  any  separate  answers 
which  are  proper  for  any  of  them, 
or  for  the  employment  of  separate 
counsel  at  the  hearing.  In  such 
cases  he  can,  however,  charge 
only  one  term  fee  and  one  at- 
tendance in  Court  for  all  of  them* 
(5th  ediL  p.  5S0) .  *  The  subject 
of  apfpoctkmiiicfit  of  costs  io  le- 
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Mr.  Glasse  and  Mr.  T.  H.  Hall,  for  Dr.  Ford  were        ISS^t. 
not  called  upon.  p^ 

The      COLQUHOUN. 


Ution  to  the  matter  of  the  suit 
Las  heen  already  considered ; 
there  may  also  be  an  apportion- 
ment in  relation  to  the  persons 
who  are  parties.  Thus,  if  one 
lolicitor  appears  for  three  De- 
fendants, and  the  bill  b  dis- 
missed with  costs  as  to  one  of 
them,  the  Plaintiff  can  only  be 
compelled  to  pay  the  costs  of 
Mich  proceedings  as  exclusively 
relate  to  that  Defendant,  and  one- 
third  of  the  costs  of  the  proceed- 
mgs  taken  jointly  for  all  three 
Defendants'  (p.  580).  4.  These 
principles  are  applicable  to  the 
dealings  between  the  solicitor 
and  bis  clients  on  his  demands 
against  them  for  work  and  la- 
boar,  because  the  solicitor  is 
bound,  as  I  conceive,  to  make 
his  charges  against  his  clients  and 
to  keep  bis  accounts  with  them 
according  to  the  rules  and  prac- 
tice of  the  Court.  5.  But,  never- 
theless, the  extent  of  the  liability 
of  the  client  may  vary  according 
to  the  circumstances  of  each  case ; 
in  other  words,  according  to  the 
retainer  of  the  solicitor  of  the 
Court  6.  Thus  each  Defendant 
may,  on  his  retainer,  be  liable 
severally  for  his  own  costs  only ; 
or  all  or  several  may  be  liable 
jointly,  or  one  may  have  made 
himself  liable  for  his  own  de- 
fence, and  also  for  that  of  one  or 
more  of  his  co-Defendants.  7. 
The  solicitor  is,  however,  as  I 
conceive,  bound  to  keep  and  de- 
liver his  accounts,  with  reference 


both  to  this  liability  and  to  the 
practice  of  the  Court.  8.  If, 
therefore,  the  liability  be  a  several, 
and  not  a  joint  liability,  he  is  to 
charge  against  the  client  all  the 
work  he  does  for  him  severally, 
and  his  proportion  of  the  general 
charges  which  are  applicable  to 
him  and  others.  9.  If,  however, 
the  liability  be  joint,  the  solicitor 
makes  out  one  joint  bill  against 
all  the  clients,  and  whether  he 
sues  them  at  law,  or  proceeds 
against  them  in  this  Court  under 
the  statute,  his  proceedings  must, 
I  apprehend,  be  against  them 
jointly.  10.  And,  on  the  other 
hand,  it  has  been  decided,  both 
in  equity  and  at  law  ( lie  Chilcote, 

1  Bea.  421 ;   Hobby  v.  Prichard, 

2  Meeson  ^  WeUby,  124),  that 
one  of  two  persons  jointly  liable 
on  a  solicitor's  bill  cannot  have 
an  order  to  tax,  because  the  so- 
licitor is  entitled  to  the  under- 
taking of  all  to  pay  (although, 
no  duubt,  under  special  circum- 
stances, as  in  case  of  a  paid  bill 
(Re  Stephen,  2  Phill.  562),  or, 
probably  also,  on  the  Petitioner 
bringing  the  amount  into  Court, 
taxation  would  be  ordered).  1 1 . 
After  judgment  on  a  joint  bill, 
whether  in  this  Court  under  the 
statute,  or  at  law,  the  solicitor 
could  undoubtedly  levy  his  whole 
demand  against  one  Defendant, 
but  such  Defendant  would,  in 
such  case,  be  entitled  to  con- 
tribution over  (Edger  v.  Knapp,  5 
Man.S^  Gr.  753).  12.  And  when 
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1854. 

Re 

COLQUUOUN. 


TTie  Lord  Justice  Knight  Bruce. 
As  Mr.  Bacon  and  Mr.  Clarke  say,  the  principle  of 
taxation  which  has  been  acted  upon  in  this  case  is  open 

to 


a  Bolicitor  sues  his  client  for  bis 
bill  at  law,  and  tbe  client  disputes 
bis  liability  to  tbe  wbole  or  any 
portion  of  tbe  demand,  be  may 
bave  tbe  bill  taxed  witbout  pre- 
judice to  bis  liability,  and  may 
afUrwards    try  before  tbe  jury 
wbetber  be  is  liable  to  pay  tbe 
wbole,  or  any,  or  wbat  portion  of 
tbe  bill,  tbe  items  of  wbicb  bave 
been  so  ascertained  by  tbe  taxa- 
tion ;  but  in  tbis  Court  tbe  amount 
and  tbe  liability  are  botb  to  be 
ascertained  by  tbe  Master.     13. 
It  appears  to  me,  tberefore,  tbat 
tbe  position,  tbat  tbe  solicitor  in 
tbis  instance  could  at  law  bave 
recovered  bis  wbole  bill  against 
any  one  of  bis  clients,  must  be 
made  witb  great  reservations,  and 
must    depend    on    tbe    circum- 
stances of  tbe  case  (wbetber  tbe 
liability  be  joint  or  several  is  a 
question  for  tbe  jury ;  see  Hil- 
lings v.   Gregory t   I   Carrington 
4  P.  627).     14.  The  allegation 
in  tbe  petition  of  appeal  tbat  each 
Defendant  is  severally  liable  for 
tbe  wbole  of  each  general,  fee  or 
proceeding,  so  tbat  the  amount 
be  not  increased   by  its   being 
taken  on  behalf  of  several  per- 
sons, and  not  to  tbe  proportion 
only,  does  not  appear  to  be  in 
accordance  witb  tbe  practice  of 
tbis  Court,  or  with  the  practice 
of  tbe  Courts  of  law.     If  a  bill 
against  two  Defendants  appearing 
by  tbe  same  solicitor  be  dismissed 
witb  costs  against  one,  and  witb- 


out costs  as  to  tbe  other,  all  tbe 
general  costs  are  divided,  though 
if  there  had  been  only  one  De- 
fendant, the  amount  would  bave 
been  the  same  (Harmer  v.  Har- 
ris,  1  Ruit.  155) ;  so,  in  an  action 
at  law,  if  the  verdict  be  for  one 
Defendant  and  against  another 
(Griffiths  v.  Jones,  2  Cr,,  M,  ^ 
R.  y33;    Starling  v.  Cozens,  2 
Cr,,  M.  4-  R.  445) ;    so,  in  the 
common  case  of  an  attorney  at- 
tending at  the  assizes  to  try  two 
actions  for  two  distinct  clients, 
tbe  expenses  of  bis  journey  and 
attendance  are  equally  divided, 
and  a  moiety  only  charged   to 
each.    And  in  none  of  these  cases 
is  it  ever  taken  into  consideration 
wbetber  tbe    remaining   moiety 
will  ever  be  received  or  not,  tbat 
being  considered  a  question  en- 
tirely between  tbe  solicitor  and 
tbe  person    liable  to  pay  such 
moiety.     15.  It  does  not  appear 
to  roe  that  tbe  petition  presented 
by  Mr.  Ford  for  the  order  to  tax 
tbe  bill  (to  wbicb  I  bave  referred), 
contains  any  admission  which  va- 
ries or  increases  his  original  b'a- 
bility,  whatever  that  may  be.    He 
says  tbat  he,  the  Petitioner  em- 
ployed Mr.  Colquhoun  to  defend 
him  in  a  certain  suit,  wherein  A, 
was  Plaintiff  and  B.  and  others 
were  Defendants;   that  the  so- 
licitor bad  delivered  him  a  bill 
of  fees  and  disbursements  which 
contains  many  extravagant  and 
unreasonable    cbaiges,    and    he 
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to  objection,  both  practically  and  theoretically  ;  but  I  am        1854. 
afraid  that  it  has  taken  too  deep  a  root  to  be  altered,  j>  " 

otherwise  than  by  a  general  order.     If  the  question  of   Colquhoum. 
the  propriety  of  making  such  a  general  order  should  be 
entertained,  the  reasons  would  be  fully  considered  on 
both  sides.     In  the  meantime  we  ought  not  to  disturb 
the  existing  practice :  by  so  doing  we  should  in  fact  be  • 
changing  the  settled  law  of  the  Court. 

The  LoEB  Justice  Turner. 

I  am  also  of  opinion  that  if  the  practice  is  to  be  altered 
at  all  it  ought  to  be  by  a  general  order  and  not  by  de- 
cision. In  considering  the  expediency  of  making  such 
a  general   order   many  points  might  deserve  attention 

which 


pnyB  for  tazadoo,  being  ready 
and  willing  to  pay  what  may  be 
foond  diM  from  him;  and  the 
order  thereupon  directs  the  tax- 
idon  and  an  aceount  between  the 
ptitiet,  and  that  the  toh'eitor  gives 
crtdit  for  what  he  has  received 
on  account  from  Ford;  but  it  is 
to  be  observed  that  if  Ford  was 
to  pay  the  joint  bill  of  himself 
ind  others,  he  would  be  entitled  to 
credit  for  any^iing  which  might 
have  been  paid  on  account  by  the 
parties  jointly  liable  with  him. 
If  the  demand  were  a  joint  de- 
mand, this  order  might,  I  appre- 
hend, have  been  discharged  by 
Mr.  Colquhoun  for  irregularity; 
but  while  it  stands,  it  is,  I  think, 
sufficient  to  warrant  the  finding 
against  Mr.  Ford  of  whatever 
may  be  justly  due  from  him  in 
either  view  of  the  case,  though, 
for  the  reasons  above  given,  I  do 


not  tiiink  it  in  any  way  varies  his 
original  liability.  16.  It  seems 
to  me  that  it  must  be  a  question 
for  your  Honor's  consideration, 
whether,  under  the  circumstances 
of  this  case,  the  Petitioners  should 
be  allowed,  if  they  desire  it,  a  fur- 
ther opportunity  of  showing  the 
circumstances  of  Mr.  Ford't  re- 
tainer, and  of  establishing  against 
him,  if  they  can,  a  liability  to 
pay  anything  more  than  his  own 
share  of  the  costs ;  but  in  the  ab- 
sence of  any  evidence  to  that 
effect,  the  taxation  appears  to  me 
to  have  been  made  in  accordance 
with  the  long-established  practice 
of  the  Court,  from  which,  except 
on  sufficient  legal  proof  to  vary 
the  liability,  I  apprehend  the 
Master  has  no  discretion  to  de- 
part— I  have,  &c. — Rob.  B.  Fol' 
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1854.        which  are  not  suggested  by  the  discussion  of  a  particular 
case. 


Re 

COLQUHOUN. 


Mr.  Glasse  asked  for  costs. 

Mr.  Bacon,     This  appeal  was  suggested  by  the  Vice- 
Chancellor. 

The  Lord  Justice  Knight  Bruce. 

It  is  not  usual  to  give  costs  when  the  Judge,  whose 
decision  is  appealed  from,  has  recommended  an  appeal. 


Feb.  24. 

Before  The 
Lords  Jus- 
tices. 

Hie  taxing 
master  ought 
not  to  require 
a  receipt 
stamp  to  be 
affixed  to 
counsel's  sig- 
nature to  a  fee 
before  allow- 
ing the  charge 
on  taxation. 


In  the  Matter  of  BEAVAN. 

A  QUESTION  arose  on  a  taxation  in  a  matter  in 
lunacy,  whether  the  taxing  master  ought  to  require 
the  signature  of  a  counsel  to  a  fee  on  a  brief  to  be  written 
across  a  receipt  stamp,  as  a  condition  of  allowing  the 
charge  on  taxation  of  costs.  Mr.  Parkes,  the  taxing 
master,  had  declined  to  allow  payments  not  thus  verified. 

Mr.  T.  C  Wright  submitted  the  point  to  their  lord- 
ships, who  held  that  the  charge  ought  to  be  allowed  with- 
out a  stamp. 
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WOOD  V.  MIDGLEY. 

Ttb,  28. 
rjlHIS    was   an   appeal  from   the   decision   of  Vice-     Before  The 

^     Chancellor  Stuart  overruling  the  demurrer  of  the    ^^"''''  ^""^ 

^  TICE8. 

Defendant   to  a  bill  for  specific  performance  filed   by  ^  defence 

Tenders  of  leasehold  property.     The  ground  of  the  de-  founded  on 

murrer  was  that  the  bill  alleged  no  sufficient  agreement  Frauds  may 

in  writing  within  the  Statute  of  Frauds.     The  substance  ^  **^®"  **y 

demurrer, 
of  the  material  statements  of  the  bill  are  set  out  in  the     A  demurrer, 

report  of  the  case  below,  in  the  second  volume  of  Messrs.  *\^P" 

*^  '  pears  on  the 

Smo/e  and  Giffards  Reports^  page  115.  bill  that  the 

agreement 

therein  alleged 

The  case  made  by  them  was,  that  the  premises  were  entered  into, 

put  up  for  sale  by  the  directions  of  the  Plaintiffs,  subject  "  V?* '° . 

.        ,  ,  ,      wntmg  signed 

to  certain  printed  particulars  and  conditions ;  that  the  by  the  De- 
Defendant  called  upon  the  auctioneer,  and  went  with  ^*"^e"fc|n"  j^ 
him  to  the  Plaintiffs'  solicitor,  and  that  the  conditions  of  murrer. 
sale  were  then  altered  and  turned  into  an  agreement  for  ^ndum  that 
sale  by  private  contract  by  the  direction  of  the  De-  ^'  ^^^  pai^  to 
fendant,  who  approved  of  the   draft  so  prepared,  and  deposit  in 

agreed  to  sign  it.     That  the  auctioneer  then  signed  the  P?^,^  K?!?™!."' 
?„  ^  ,  ^  of  1,000/.  for 

following  memorandum : —  the  purchase 

of  a  house,  the 
terms  to  be 

"Memorandum:— Mr.  Thomas  Midgley  has  paid  to  ^jl^'^^ent 

me  the  sum  of  50Z.,  as  a  deposit,  and  in  part  payment  of  to  be  signed 

1,000/.,  for  the  purchase  of  the  Ship  and  Camel  public-  SreMred— 

house,  ^^/^»  ^^^  * 
sufficient 

agreement  in  writing. 

An  allegation  that  the  Defendant  had  approved  of  a  draft  agreement,  but  had  asked 

tluitjin  order  to  save  him  the  trouble  of  waiting  till  it  was  copied,  he  might  be  allowed 

to  call  and  sign  the  fair  copy  in  the  morning,  which  he  promised  but  tailed  to  do : — 

^e^,  not  a  sufficient  allegation  of  fraud  to  preclude  him  from  setting  up  the  Statute 

of  Frauds  as  a  defence. 
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house^  at  Dockhead;  the  terms  to  be  expressed  in  an 
agreement  to  be  signed  as  soon  as  prepared. 

"  5th  oUuly,  1853."  "  WiUiam  Lovejoy:' 

The  bill  alleged  that  the  above-mentioned  draft  was 
the  agreement  referred  to  in  the  memorandum.  It  also 
stated^  that  the  Defendant's  solicitors,  by  letter  to  the 
auctioneers,  stated  that  the  Defendant  declined  to  enter 
into  the  agreement,  and  demanded  back  the  deposit. 

The  demurrer  was  as  follows : — ^"  The  Defendant 
demurs  in  law  to  the  said  bill,  and  for  cause  of  demurrer 
shows,  that  it  appears  by  the  bill  that  neither  the  agree- 
ment which  is  alleged  by  the  bill,  and  of  which  the  bill 
prays  the  specific  performance,  nor  any  memorandum  or 
note  thereof,  was  ever  signed  by  this  Defendant,  or  any 
person  thereunto  by  the  Defendant  lawfully  authorized 
within  the  meaning  of  the  Statute  of  Frauds." 

Mr.  Malins  and  Mr.  Cairns,  in  support  of  the  de- 
murrer, cited  Buckmaster  v.  Harrup(a);  CUnan  v. 
Cooke  (b). 

Mr.  W.  D.  Lewis,  for  the  Plaintiffs. 

First,  this  is  a  speaking  demurrer,  for  it  contains  an 
allegation  that  there  was  no  written  agreement.  Next, 
the  want  of  a  written  agreement  does  not  make  the  agree- 
ment void,  and  therefore  a  written  agreement  need  not 
be  alleged ;  Leroux  v.  Brown  (c) ;  Dawson  v.  Ellis  (d). 
There  are  many  cases  in  which  an  unwritten  agreement 
as  to  the  sale  of  lands  will  be  enforced.  Hence  it  has 
been  held  that  the  Statute  of  Frauds  must  be  pleaded, 
with  an  averment  that  there  was  no  written  agreement ; 
Mussell  V.  Cooke  (e) ;  Mitford  on  Pleading  {f) ;  Spurrier 

V.  Fitzgerald  ; 

(a)  7  Fes.  341.  {d)\J,fyW.  524. 

{h)  1  Sch.  4-  Ltf.  22.  (e)  Free,  in  Ch.  533. 

(c)  12  Com.  B.  801.  (/)  Page  210  (3rd  edit) 
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V.  Fitzgerald  (a);    WhiUchurch  v.  Bem8{b)\  Field  v.        1854. 
Hutchinson  (c). 


The  merits  may  be  classed  under  three  beads : — First, 
the  case  comes  within  the  authorities  deciding  that  when 
a  Defendant  so  acts  as  to  prevent  the  Plaintiff  from  ob- 
taining his  signature,  and  yet  to  obtain  from  the  Plain- 
tiff a  contract  binding  on  him,  a  fraud  is  committed 
on  the  statute  of  which  the  Defendant  cannot  avail 
himself.  Secondly,  there  is  a  sufficient  agreement  in 
writing,  for  the  signature  of  the  auctioneer  bound  the 
Defendant,  and  the  reference  to  a  complete  document  by 
that  agreement  is  sufficient  to  incorporate  the  two  to- 
gether. Thirdly,  the  letter  declining  to  enter  into  the 
agreement  is  a  sufficient  acknowledgment  in  writing. 

He  also  cited  Hammersley  v.  De  Biel  {d) ;  Walker  v. 
Walker  {e) ;  Fowle  v.  Freeman  (/) ;  Oibbins  v.  Board  of 
Management  of  the  North-Western  Metropolitan  Asylum 
District  (g) ;  Maxwell  v.  Mountacuteih)-^  Western  v. 
B}ttseU{i)y  Sugden,  Vend.  ^  Purch.  (A). 

The  Lord  Justice  Turner. 

The  Vice-Chancellor  in  his  judgment  says,  that  this  is 
a  case  on  which  different  minds  may  arrive  at  different 
conclusions,  and  it  is  one  on  which  my  conclusion  differs 
from  his  Honor's. 

The  case  came  before  the  Court  on  a  demurrer,  and 
three  points  have  been  raised  in  argument  on  the  part  of 

the 

(a)  6  r«.  54S.  (/)  9  Ve$.  351. 

<^)  2  Bro.  C.  C.  559.  (g)  11  Beav.  1. 

(c)  1  Beav.  599.  (A)  Free,  in  Ch.  526. 

(d)  12  a.  *  Fin.  45.  (i)  3  Vn,  ^  B.  187. 

(e)  2  Atk.  98.  {k)  Page  199  (11th  edit) 
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the  PlaintifTs :    first,  it  is  said,  that  this  is  a  speaking 

^^^^      demurrer ;   secondly,  that  the  nature  of  the  case  pre- 

V.  eludes  a  defence  by  way  of  demurrer;  thirdly,  on  the 

merits,  that  there  is  an  agreement  in  writing  signed  by 

the  party  sought  to  be  charged. 

Upon  the  first  point  the  office  of  a  demurrer  is  simply 
to  state,  that  the  Plaintiff  has  not  made  a  sufficient  case 
to  entitle  him  to  relief  in  equity.  It  is  no  part  of  its 
province  to  bring  forward  any  issue  of  fact.  If,  there- 
fore, this  demurrer  contains  any  allegation  of  fact,  it  is 
open  to  the  objection  made  to  it  by  Mr.  Lewis.  The 
allegation  in  the  demurrer,  however,  is  not  one  of  a  fact, 
but  that  it  appears  by  the  bill  that  a  certain  state  of  cir- 
cumstances exists.  This  demurrer,  therefore,  raises  no 
issue  of  fact,  it  merely  states  what  appears  by  the  bill, 
and  is  clearly,  therefore,  not  a  speaking  demurrer. 

As  to  the  second  point,  it  is  said,  that  a  defence  founded 
on  the  Statute  of  Frauds  cannot  be  taken  by  way  of  de- 
murrer, because  the  statute  does  not  destroy  a  parol  con- 
tract, but  only  prevents  the  enforcement  of  a  contract, 
unless  it  is  evidenced  by  an  agreement  signed  by  the 
party  to  be  charged  ;  and  a  distinctfon  was  attempted  to  be 
drawn  on  this  ground  between  the  Statute  of  Frauds  and 
the  Statute  of  Limitations.  But  I  cannot  see  any  dis- 
tinction between  them  for  this  purpose,  because  the 
Statute  of  Limitations  does  not  destroy  a  debt  any  more 
than  the  Statute  of  Frauds  destroys  a  contract.  On  the 
same  principle  it  must  rest  on  the  Plaintiff  to  allege  a 
state  of  facts,  in  each  case,  taking  it  out  of  the  operation 
of  the  statute.  Both  cases  depend  on  the  same  prin- 
ciple, which  is,  that  it  is  incumbent  on  the  Plaintiff  to 
state  facts  entitling  him  to  equitable  relief.  In  Foster  v. 
Hodgson  (a),  Lord  Eldon  said,  "  I  was  present,  and,  I 

believe, 
(a)  19  Veu  180,  184. 


Wood 

V. 
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believe,  counsel  in  the  cause  oi  Beckford  v.  Close  ;  and,  1854. 
I  am  sure,  that  Lord  Kenyan,  upon  the  doctrine  he  then 
held,  thought  that  advantage  might  be  taken  of  a  case  of 
this  sort  by  demurrer ;  asking,  if  a  Plaintiflf  states  upon  Midolby. 
his  bill  a  case,  on  which  the  Defendant  may  insist  that 
the  remedy  shall  be  taken  away,  why  may  he  not  do  so 
by  demurrer  ?"  It  seems  to  me,  therefore,  that  a  defence 
resting  on  the  Statute  of  Frauds  may  be  made  by  de- 
murrer. 

Upon  the  merits  the  argument  is  threefold.  First,  it 
is  said,  that  the  Defendant  has  so  acted  as  to  avoid  sign- 
ing the  agreement,  holding  the  other  party  bound  by  the 
agreement,  and  Maxwell  v.  Mountacute  (a)  is  referred  to 
on  this  head.  But  the  principle  of  that  and  similar  cases 
is  fraud.  If  a  party  has  been  guilty  of  fraud,  beyond  all 
doubt  the  Court  will  not  let  him  take  advantage  of  the 
Statute  of  Frauds.  All  the  cases  referred  to,  including 
Sammersley  v.  De  Biel  (6),  Walker  v.  Walker  (c),  and 
MuchlesUm  v.  Brown  (d),  rest  pn  this  principle.  Is  there 
then  a  case  alleged  by  this  bill  of  this  nature,  that  the 
Defendant  did  by  his  fraudulent  act  prevent  the  agree- 
ment from  being  reduced  to  writing.  I  think  that  there  is 
no  allegation  on  the  bill  bringing  forward  a  case  of  fraud. 
The  case  alleged  is  simply  this,  that  there  was  an  agree- 
ment, for  a  sale  by  the  Plaintiffs  to  the  Defendant  for 
1,000/.  and  the  Defendant  said  that  he  would  not  sign 
any  agreement.  The  law  has  said,  that  the  Defendant  is 
not  to  be  sued  unless  upon  an  agreement  signed  by  him. 
Is  it  a  fraud  on  that  law  for  him  to  say,  I  have  agreed, 
but  I  win  not  sign  an  agreement  ?  The  next  point  on  the 
merits  is  the  contention  that  there  is  a  sufficient  agree- 
ment, signed  by  Lovejoy,  as  the  Defendant's  agent.  The 
agreement  is  thus — [His  Lordship  read  it.]     If  it  had 

stopped 

(fl)  Free,  in  Ch,  526.  (c)  2  Atk.  98. 

(6)  12  a.  *  Fin.  45.  (d)  6  Ves.  52. 
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1854.  stopped  at  the  word  ''house/  perhaps  it  might  have 
been  sufficient,  but  it  proceeds  to  provide,  that  the  terms 
are  to  be  settled,  which  throws  the  matters  all  loose 
again,  and  enables  the  Defendant  to  resile  from  the 
terms  contained  in  the  draft  drawn  up  by  the  attorney's 
clerk,  and  to  say  that  he  will  not  be  bound  by  them. 
The  memorandum,  moreover,  imports  a  purchase  of  the 
fee  simple.  It  seems  to  me  to  leave  it  quite  open  to  the 
Defendant  to  raise  a  question  as  to  what  were  the  terms 
of  the  agreement.  I  agree  with  those  cases  which  de- 
cide, that  when  the  terms  of  a  contract  are  concluded, 
and  nothing  remains  but  to  reduce  it  into  a  formal  shape, 
it  may  be  enforced.  But  here,  although  the  price  was 
fixed,  there  were  other  points  to  be  determined.  The 
conditions  of  sale  were  to  be  adapted  to  a  sale  by  private 
contract,  and  were  to  be  subject  to  a  future  agreement 

The  last  argument,  that  the  letter  declining  to  enter 
into  any  agreement,  did,  in  fact,  constitute  one,  is  too 
strained  to  require  any  observation. 

The  demurrer  must  be  allowed. 

The  Lord  Justice  Knight  Bruce  concurred. 
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LORD  V.  COLVIN.  ^.  ^. 

Feb.  24. 

npHIS    was   an   appeal  from  the   decision  of  Vice-     Before  The 

^    Chancellor  Kindersley  refusing  a  motion  made  on      ^TWEa."*" 

behalf  of  the  Plaintiff,  so  far  as  it  sought  the  production  on  the  exami- 

of  certain  documents  which  had  been  handed,  on  behalf  °**>on  of  wit- 

'  nesses  orally, 

of  die  Defendant,  to  a  witness  examined  on  the  part  of  under  the 

the  Defendant,  before  a  special  Examiner.  ^  g^  ^^  ^^'^ 

drcumttance 
pf  a  document 
The  documents  in  question,  on  the  appeal,  were  nine  being  put  into 

letters  and  two  deeds.     They  had  been  put  into  the  Jwdtbythe 

hands  of  the  witness  by  the  counsel  for  the  Defendant,  party  exami- 

-    ,        .  -  ,      ,  til    n»ng  °'°*  *"* 

and  the  witness  was  merely  examined  as  to  the  hand-  chief,  for  the 

writing.     The  counsel  for  the  Plaintiff  then  required  to  P"T^  \^ 

inspect  these  letters  and  deeds,  but  the  Examiner,  on  handwriting, 

this  being  objected  to  by  the  counsel  for  the  Defendant,  ^*^the  ooier 

decided  that  the  Plaintiff  was  not  entitled  to  an  inspec-  tide  to  inspect 

tion.    The  Vice-Chancellor  Kindersley  agreed  with  this 

view,  and  refused  the  motion.      The  case  is  reported 

below,  in  the  second  volume  of 'Mr.  Drewry's  Reports, 

page  205. 

Mr.  Anderson^  Mr.  Rose  and  Mr.  (?•  W.  Collins^  for 
the  Plaindff,  in  support  of  the  appeal. 

The  counsel  of  the  party  against  whom  a  document  is 
tendered  in  evidence  must  be  entitled  to  see  it,  to  guide 
him  in  his  cross-examination,  which  may  be  used  in 
case  the  document  should  be  tendered  in  evidence.  He 
might  call  upon  the  witness  to  read  the  document,  and  if 
80,  he  must  be  entitled  to  see  it.  At  common  law  the 
witness  might  be  cross-examined  upon  a  document  which 
he  simply  verifies,  and  the  object  of  the  new  Procedure 

Act 
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1854. 


Act  is  to  assimilate  the  practice  in  equity  to  that  at 
common  law. — [TAe  Lord  Justice  Knight  Bruce. 
The  rule  has,  I  believe,  been,  that  a  man  may  prove  the 
execution  of  a  document,  or  verify  handwriting  without 
rendering  necessary  the  production  of  it  in  evidence. 
The  present  argument  seeks  to  render  that  impossible. 
Does  the  act  show  an  intention  to  alter  the  practice  in 
that  respect?]— We  submit  that  it  does,  by  providing 
that  the  practice  shall  be  like  that  adopted  at  common 
law  in  the  case  of  a  witness  going  abroad. 


They  referred  to  Turner  v.  Burleigh  (a) ;  Sinclair  v. 
Stevenson  (i) ;  Rex  v.  Ramsden  (c) ;  Russell  v.  Rider  (rf); 
Holland  v.  Reeves  (e) ;  Reg.  v.  Duncombe  (f) ;  Collier 
v.  Nokes(g),  and  to  the  28ih  and  31st  sections  of  the 
15  &  16  Vict.  c.  86. 

Mr.  Glasse  and  Mr.  Welford  for  the  Respondents. 


JTie  Lord  Justice  Knight  Bruce. 

The  only  point  before  us  at  present,  the  sole  point  we 
are  now  about  to  dispose  of,  is  as  to  the  right  of  the 
Plaintiff  now  to  require  inspection  or  production  of 
eleven  documents,  of  which  the  handwriting  or  the 
execution  was  proved  by  a  witness  examined  on  the  part 
of  one  of  the  Defendants.  They  are  documents  as  to 
which  not  a  question  was  asked  on  the  part  of  the  Defen- 
dant, whose  witness  he  was,  except  such  questions  as 
merely  led  to  the  proof  of  execution  or  handwriting. 
Now  if  these  documents,  or  any  of  them,  were  in  the 
possession  or  power  of  the  Defendant  himself,  the  18th 

section 


(fl)  17  Vet.  354. 
(6)  1  Car.  4-  P.  583. 
(f )  2  Car.  4-  P.  604. 
(d)  6  Cor.  4  P.  416. 


(e)  7  Car.  ^  P.  36. 
(/)  8  Car.  4-  P.  369. 
(g)  2  Car.  4- K.  1012. 
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section   of  the  act  would    prevent  any  possibility  of       1854. 
injustice  in  the  suit  with  regard  to  them.     I  examined        ^^"^^^ 
that  section  when  it  was  uncertain, — as  it  was  for  some  «. 

time, — whether  some  of  these  documents  were  not  in  the  olvim. 
possession  or  power  of  the  Defendant  who  produced  the 
witness.  It  is  now  stated  by  a  solicitor  of  the  Court — 
and  I  have  no  doubt  accurately — that  not  one  of  them 
is  so,  but  that  they  are  all  in  the  possession  (in  every 
sense  of  the  expression)  of  the  witness  who  did  produce 
them. 

The  documents  have  all  been  ascertained,  I  think,  and 
therefore,  if  the  Plaintiff  shall  wish  to  see  them,  all  he 
has  to  do  is  to  serve  the  witness  with  a  subpoena  ddces 
tecum  on  his  behalf,  and  the  documents,  if  in  their  nature 
evidence,  will  be  produced  and  read.  Supposing,  how- 
ever, that  not  to  be  done,  and*8upposing  the  cause  taken 
to  a  hearing  in  its  present  condition,  the  Court,  at  the 
hearing,  will  have  the  power  to  prevent  injustice  by 
directing  further  examination  or  the  re-examination  of 
any  witnesses. 

It  is  not  denied,  that  according  to  the  established 
practice  of  the  Court  before  the  statute,  this  application 
could  not  succeed.  But  it  has  been  said,  that  the  31st 
section  of  the  act  makes  so  important  a  change  in  the 
constitution — if  I  may  use  the  expression — and  the  course 
and  practice  of  the  Court,  as  to  render  that  right,  which 
otherwise  would  have  been  wrong.  Now  I  certainly  am 
not  prepared  to  say  that  this  was  the  intention,  or  is  the 
true  construction,  of  the  act,  which  says,  that  "  the  wit- 
nesses so  examined  orally  shall  be  subject  to  cross-exami- 
nation and  re-examination  ;  and  such  examination,  cross- 
examination  and  re-examination  shall  be  conducted,  as 
nearly  as  may  be,  in  the  mode  now  in  use  in  Courts  of 
common  law  with  respect  to  a  witness  about  to  go  abroad. 

Vol.  V.  E  D.M.o.  and 
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1854'.  and  not  expected  to  be  present  at  the  trial  of  a  cause." 
I  do  not  assent  to  the  proposition,  that  the  true  inter- 
pretation of  this  act  renders  it  incumbent  upon  the  Court, 
as  a  matter  of  course,  to  grant  this  application,  which  is 
not  made  upon  any  special  ground.  If,  indeed,  in  the 
cross-examination  of  the  witness,  there  had  appeared 
reasonable  ground  for  doubt  or  inquiry  whether  he  was 
not  mistaken  as  to  the  handwriting — whether  all  the 
documents  were  genuine — whether  he  had  sufficient 
means  of  speaking  to  the  handwriting,  I  can  conceive 
that  the  Court  would  have  the  power  to  compel  their 
production.  The  hands  of  the  Court  cannot  be  so 
fettered,  cannot  be  so  weak  for  the  administration  of 
justice  in  a  reasonable  manner,  as  such  an  argument 
would  imply.  Here  the  witness  has  not  been  cross- 
examined  ;  the  time  of  cross-examination,  the  time  of 
bringing  forward  any  doubt  or  objection,  has  not  arrived ; 
and  we  are  asked  without  any  such  information,  without 
any  such  guide,  but  as  a  mere  matter  of  right,  and  of 
course,  to  compel  the  production  and  inspection  of  these 
documents.  In  my  opinion,  as  there  was  no  such  right 
before  the  act  of  parliament,  so  there  is  none  since. 

Reserving  myself,  therefore,  wholly  upon  the  question 
what  it  may  be  proper  to  do  on  the  cross-examination 
of  the  witness,  if  there  shall  be  a  cross-examination,  or 
on  other  materials  produced  in  any  way,  I  decline  to 
make  the  order  as  a  matter  of  course,  it  being  as  a  mere 
matter  of  course  that  we  are  asked  to  make  it. 

The  Lord  Justice  Turner. 
The  30th  section  of  this  act  of  parliament  has  intro- 
duced into  this  Court  the  oral  examination  of  witnesses. 
And  it  is  very  observable  that  that  section  does  not  in 
any  way  alter  the  rights  of  parties  with  reference  to  the 
evidence  which  is  to  be  adduced,  or  at  all  affect  the  mode 

of 
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of  examination.  The  31st  section  of  the  act  applies  ■  1854. 
itself  to  the  mode  in  which  the  examination  is  to  be 
taken^  and  it  divides  itself  into  two  branches :  the  first 
branch  providing  by  whom  the  examination  is  to  be 
taken  ;  the  second  providing  the  mode  in  which  the  ex- 
amination shall  be  conducted.  These  provisions  are 
modal  only,  and  the  argument  upon  the  present  motion^ 
therefore^  goes  to  this  extent,  that  what  is  modal  merely, 
is  to  be  taken  to  alter  a  substantial  right. 

I  think  the  true  meaning  of  this  act  of  parliament  is 
simply  this :  witnesses  are  to  be  examined  by  the  ex- 
aminer of  the  Court,  or  before  an  examiner  specially 
appointed.  The  mode  of  examination  is  to  be  that  mode 
in  which  witnesses  are  examined  in  a  Court  of  common 
law,  when  they  are  about  to  go  abroad.  The  provisions 
of  the  statute  do  not  go  to  either  of  these  points,  viz., 
what  questions  are  to  be  put  upon  the  examination,  or 
what  documents  are  to  be  produced  upon  that  exami- 
nation taking  place.  The  statute  applies  itself  simply  to 
the  mode  in  which  the  examination  is  to  be  conducted. 
It  could  not  be  directed  that  the  examination  should  be 
taken  as  it  would  be  taken  upon  trials  at  law,  for  upon 
such  trials  the  examination  is  not  taken  down  in  writing. 
It  is  therefore  directed  that  the  examination  shall  be 
conducted  according  to  the  mode  in  which  it  is  con- 
ducted at  law,  when  the  witness  is  about  to  go  abroad,  in 
which  case  it  is  taken  down  in  writing. 

This  seems  to  me  to  be  an  attempt — very  idle  and 
unsubstantial — to  strain  the  language  of  the  act  of  parlia- 
ment, which  was  intended  merely  to  alter  the  mode  of 
conducting  an  examination,  and  to  make  it  effect  an  altera- 
tion in  substance.  In  my  opinion  this  motion  must  be 
refused  with  costs. 

E2 
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1854. 


ATTORNEY-GENERAL  v.  THE  MAYOR,  AL- 
DERMEN AND  BURGESSES  OF  WIGAN, 
AND  OTHERS. 


Feb,  27. 

Before  The  rpHIS  was  the  renewal  of  a  motion  which  had  been 

TicEs."  refused  by  Vice-Chancellor  Wood^  seeking  to  re- 

On  a  motion  strain  by  injunction  the  Defendants  from  paying  out  of 

tion*a8'to*a*^  monies  then,  or  at  any  time,  constituting  the  borough 

matter  merely  fund,  or  out  of  any  borough  rates,  a  bill  of  costs,  incurred 

Plaintiff  <4n-  in  opposing  a  bill  in  parliament,  and  from  making  or 

"^th*"*t^^  levying  any  borough  rate  for  the  purpose  of  such  pay- 

fying  the  ment. 

Court,  not 

merely  that 

there  it  a  case       The  facts  are  fully  stated  in  Mr.  Kay's  Reports,  page 

to  be  tried,  but  ^^p 

that  there  is       '^"^. 

some  proba- 

bill  not  being        The  Defendants  had  enrolled  the  order  of  the  Vice- 

Aehearfn**      Chancellor,  and  a  preliminary  objection  was  taken  by 

An  informa-  them  on  this  ground,  but  it  was  arranged  that  the  whole 

a  municipal      ^^^  should  be  discussed  and  disposed  of  together, 
corporation 

the  borough  Mr.  W.  M.  James  and  Mr.  J.  V.  Priory  for  the  mo- 

fund  or  raising  i-ion. 
a  rate  for  the 

purpose  of  op.       xjjg  refusal  of  a  motion  is  not  like  a  decree,  and  the 

posing  a  bill 

in  parliament,    enrolment  of  such  an  order  cannot  prevent  the  motion 

whicf^wM^to    ^"^^^  ^^^g  renewed.     As  to  the  merits,  although  it  may 
interfere  with    be  conceded  that  the  corporation  are  in  a  position  analo- 

aud drainage     8^"®  ^^  ^^^  ^^  *  trustee,  and  may  raise  expenses  in- 

of  the  town : —  curred 

He/(/,notasuit 

in  which  success  was  sufficiently  probable  to  entitle  the  relator  to  an  interlocutory 

injunction. 

Qtutre^  whether  the  enrolment  of  an  order,  refusing  with  costs  a  motion  for  injunc- 
tion, precludes  the  renewal  of  the  motion  before  the  Court  of  Appeal. 
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curred  in  taking  necessary  step?  for  the  protection  of  the  1854. 

trust  property,  this  liberty  would  not  be  extended  so  as  ^"^"^^ 

.  ,       ,                   ,            ,               -                          ,        .  Attornet- 

to  entitle  them  to  take  such  steps  from  an  apprehension  General 

of  a  remote  possibility  of  injury.     In  Bright  v.  North  (a),  j,^^  Mayor, 

the  banks  of  the  river  were  the  special  objects  of  the  Aldermen 


AND 


trust,  but  municipal  corporations  have  no  general  power  BuROEgaBs 

of  applying  the  corporate  funds  to  any  purpose  which       ^1?,^'' 

ftDu  Others, 
they  may  conceive  to  be  for  the  benefit  of  the  inhabitants 

of  the  town.  The  purposes  for  which  municipal  corpo- 
rations exist  are  defined  by  the  9^nd  section  of  the 
Municipal  Corporation  Act(&).  They  do  not  include 
any  such  purpose  as  that  of  preserving  the  sewage  and 
drainage  of  towns. 

Mr.  Rolt  and  Mr.  Cairns,  for  the  Respondents,  were 
not  called  upon. 

The  Lord  Justice  Knioht  Bruce. 

Upon  the  question  raised  by  the  Respondents'  counsel, 
whether  the  enrolment  of  the  Vice-Chancellor's  order 
does  not  preclude  this  motion,  it  appears  to  me  not 
necessary  to  express  any  opinion,  seeing  that  if  they  are 
wrong  as  to  that  point,  they  are  otherwise,  in  my  judg- 
ment, on  the  present  occasion,  right.  I  say  *'  on  the 
present  occasion,"  as  it  is  not  my  intention  to  say  or  do 
anything  now  that  will,  or  that  may,  prejudice  or  assist 
either  party  at  the  hearing,  if  there  shall  be  a  hearing  of 
the  cause. 

Concerning  the  proper  decree  then  to  be  made  I 
wholly  reserve  myself;  but  the  motion,  being  an  interlo- 
cutory application  for  an  injunction  as  to  a  matter  merely 
pecuniary,  the  Appellant  cannot  succeed  in  it  without 
satisfying  the  Court  that  there  is  some  probability  that 

were 
(a)  2  PhU.  216.  (6)  5  4^  6  Will.  4,  c.  76. 


or 
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1854.        were  the  cause  in  hearing  the  information  would  not  be 

^"^^^^       wholly  dismissed. 
Attorney-    .  '' 

General 
The  Matoe,        I  am  not  satisfied  that  there  is  any  probability  of  this. 
^"^  AND**"     ^^  ^^^  contrary,  my  impression  is,  that  the  Appellant's 
Burgesses  op  construction  of  the  Municipal  Corporation  Act  is  erro- 
and  Otben.     "eous,  as  being  too  narrow ;  and  if,  according  to  the 
letter  (which  I  neither  assert  nor  deny),  yet  not  accord- 
ing to  the  spirit  of  that  statute.     The  costs  in  question 
were  incurred  by  measures  which  (in  eflFect  merely  de- 
fensive) were  taken  by  the  Corporation  of  Wiffan,  not 
unsuccessfully  nor  uselessly,  for  the  purpose  of  preventing 
or  diminishing  the  mischief,  to  the  town  of  Wiffan,  that 
certain  intended  proceedings,  (reasonably  considered  as 
likely  to  interfere  materially  with  its  drainage,  and  so  to 
render  the  air  less  pure,  and  cause  general  inconvenience 
there,)   were,   not  without  probable   grounds,  thought 
likely  to  occasion, — mischief  which  (not  solely  of  a  public 
nature)  might  well  have  been  expected  to  be  also  pre- 
judicial to  property  belonging  to  the  Corporation. 

Supposing  the  Appellant's  interpretation  however  to 
be  correct,  I  apprehend  that  Law,  as  distinguished  from 
Equity,  is  not  powerless  in  the  matter;  but  I  do  not 
found  myself  upon  any  jurisdiction  existing  in  the  Court 
of  Queen's  Bench,  or  in  any  other  Court  than  this, 
when  I  say  that,  in  my  opinion,  the  present  motion  ought 
to  be  refused. 


It  would  be  superfluous  to  intimate  what  course  I 
should  have  thought  right  had  there  been  a  case,  or 
probable  case,  of  collusion,  fraud  or  unfair  intention ; 
for  there  is  none.  The  Corporation,  if  they  have  been 
wrong,  which  I  do  not  at  present  think,  seem  to  have 
been  honestly  wrong ;  nor  do  I  give  any  opinion  whether 

the 
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the  solicitors  or  the  Corporation  could,  or  could  not,  have 
demurred  successfully  to  the  information. 

The  relator  must  pay  the  costs. 


185*. 

Attorney- 

General 

«. 

The  Matob, 

Aldermen 

AND 

Burgesses  or 


The  Lord  Justice  Turner. 

The  Municipal  Corporation  Act  contains  no  express  Wioan 
provision  authorizing  the  application  of  the  funds  of  and  Othen. 
Corporations  to  the  payment  of  expenses  incidental  to 
the  protection  of  the  corporate  property.  That  has  been 
left  to  the  general  law^  which  sanctions  such  expenditure, 
if  reasonably  and  properly  incurred.  The  expenditure 
here  in  question  was,  as  it  seems  to  me,  incurred  bona 
fide  for  the  protection  of  the  corporate  property,  and  my 
present  impression  is,  that  it  was  reasonably  and  properly 
incurred.  At  all  events  I  cannot  concur  in  granting  an 
iDJunction,  which  assumes  that  it  was  not.  The  motion 
must  be  refused  with  costs. 


JACOBS  V.  RICHARDS.  Feb.  27. 

^HIS  was  an  appeal  from  a  decree  for  foreclosure    Lords  Jus- 

made  by  the  Master  of  the  Rolls  upon  a  claim.        tices. 
The  case  is  reported  below  in  the  18th  volume  of  Mr.  ^JjjXwb™' 
BeavarCs  Reports,  page  300,  where  the  facts  are  stated,  sure  claim  was 

They  were  shortly  as  follows : —  ai^iSavite  o/ 

tbe  attesting 

witnesses  to 

the  mortgage 

deed,  and  tlie 

In  1852  a  commission  of  lunacy  issued  against  the  Defendant, 

mortgagor,,  who  was  found,  upon  inquisition,  to  have  been  i,eir  at  law  of 

lunatic  from  18^.  ^«  alleged 

mortgagor,  did 
J     notcross- 
examine  the 
witnesses,  but  set  up,  by  aflfidavit,  the  insanity  of  the  alleged  mortgagor  at  the  time  of 
tbe  alleged  mortgage  : — Htld^  that  without  instituting  a  suit  of  his  own  to  set  aside 
the  mortgage,  be  might  have  its  validity  tried  by  an  issue  or  an  ejectment. 


The  mortgage  was  executed  in  1848. 
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In  1853  the  present  suit  was  instituted  by  the  mort- 
gagee against  the  co-heirs  of  the  mortgagor,  who  had 
died  intestate,  by  a  common  foreclosure  claim,  supported 
by  affidavits  of  the  witnesses,  who  attested  the  execution 
of  the  mortgage  deed. 

The  Defendants  did  not  cross-examine  the  PlaintiflTs 
witnesses,  but  filed  affidavits  to  prove  insanity  on  the 
part  of  the  mortgagor  at  the  date  of  the  alleged  mort- 
gage. 

The  Master  of  the  Rolls  held,  that  in  order  to  be 
relieved  from  the  mortgage,  the  Defendants  must  insti- 
tute some  proceeding  of  their  own,  and  K\s  Honor  made 
the  usual  decree,  but  directed  that  it  should  not  be  drawn 
up  for  six  months,  to  allow  time  for  the  Defendants,  the 
co-heirs,  to  take  proceedings  to  set  aside  the  deed.  The 
co-heirs  appealed. 

Mr.  Roundell  Palmer  and  Mr.  Kinglake,  for  the  Plain- 
tiff (the  Respondent),  referred  to  and  commented  upon 
Thompson  v.  Leach  (a) ;  Clerk  v.  Clerk  (b) ;  Yates  v. 
Boen{c)\  Attorney-General  \,  Pamther{d)\  Snook  y. 
Watts  (e);  GHndley  v.  Davis  (f);  Sergeson  v.  Sea^ 
'^  ig) ;  Frank  v.  Mainwaring  (A) ;  Hall  v.  Warren  (i) ; 
Hidler  v.  RidUr  (A) ;  Molton  v.  Camroux  (I) ;  Price  v. 
Berrington  (m). 

Mr.  Roupell,  Mr.  Toller,  Mr.  Karslake,  and  Mr. 
Coleridge,  were  for  the  Defendants. 

I7ieir 

(a)  3  Mod,  296.  (g)  2  Atk.  412. 

(6)  2  Vem.  412.  (A)  2  Beav.  115. 

(c)  2  5^.1104.  (i)  9  r«.  605. 

{d)  3  B.  C.  C.  441.  (k)  2  Eq.  Ca.  Ab.  279. 

(e)  11  Beav.  105.  (/)  2  Exch.  487. 

(/)  Sheiford  on  Lunacy,  266.  (m)  3  Mac,  ^  Gor,  486. 
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Their  Lordships  held  that  the  Defendants  were  en- 
tided  to  have  the  question  tried  by  a  jury  before  a  decree 
could  be  made  against  them,  and  offered  the  Plaintiff 
the  alternative  of  an  issue  or  an  action  of  ejectment. 


1854. 


The  Plaintiff  elected  the  latter. 


March  2,  5s 

Before  The 
Lords  Juf 

TICKS. 

A  part  owner 
of  a  shiD, 
whose  share 
was  subject  to 
amortga^, 


ALEXANDER  v.  SIMMS. 

rpHIS  was  an  appeal  from  the  decision  of  the  Master 
^  of  the  Rolls,  reported  in  the  18th  volume  of  Mr. 
Beacan^s  Reports,  page  80. 

The  facts  were  shortly  these : — 

The  Plaintiff,  Mr.  Alexander,  was  the  owner  of  8-64th 

parts  of  the  ship  Norman,  and  the  Defendant,  Simms,  of  Jg^^^^^^^ 

the  remaining  56-64th  parts.     In  October  1850,  Simms  owner  (whose 

mortgaged  his  56-6*ths  to  Taylor  (another  Defendant),  JuS^^cTto  any 

but  remained  in  possession ;  and  afterwards,  in  Attgust  mortgage),  hut 

1851,  engaged  with  the  Plaintiff  in  an  adventure  for  the  concurrence  of 

purchase  of  guano  in  Patagonia,  at  their   joint  risk.  |^*  mortgagee, 

The   ship,  laden  with  the  guano,    reached  the  Albert  pjano  on  the 

Dock,  Liverpool,  on  the  10th  o{  July  1852,  whereupon  {J"he^two^rt 

the  mortgagee  gave  notice  to  the  Dock  Company  not  to  owners,  ana 

part  with  the  cargo.     Similar  notices  were  given  by  the  gbip^to  Eng-^ 

Plaintiff  and  Simms.  ^^^  ?«  th® 

completion  of 
the  vovage, 
The  bill  was  filed  by  Alexander  against  Simms,  a  De-  and  when  the 
•«-■  carfiTO  was 

fendant  named  Ernest  who  claimed  under  him,  the  mort-  abmit  to  be 

ffagee,  discharged, 
°  °        the  mortgagee 
took  possession  : — Heldt  that  he  had  no  claim  against  the  owner  of  the  unmortgaged 
share  for  freight,  and  could,  at  the  utmost,  only  claim  to  adopt  the  mortgagor's  coih 
tract,  and  to  stand  in  his  place  as  to  the  profits  of  the  adventure,  after  deducting  all 
expenses. 
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1854.  gagee,  the  captain  (who  claimed  a  lien  on  the  cargo),  and 
the  Dock  Company.  The  prayer  was  that  the  guano  might 
be  sold,  and  that  the  residue  of  the  proceeds,  after  paying 
the  expenses  of  the  voyage,  might  be  divided  between 
the  Plaintiff  and  Mr.  Ernest,  as  the  assignee  of  Mr. 
Simms,  in  the  proportions  to  their  respective  shares  in  the 
vessel ;  or,  in  the  alternative,  that  if  the  Court  should  be 
of  opinion  that  the  Plaintiff  was  not  entitled  to  a  share 
of  the  cargo,  but  only  to  a  share  of  freight,  then  that  the 
amount  of  freight  might  be  ascertained,  the  expenses  of 
the  voyage  paid  thereout,  and  the  residue  divided  between 
the  Plaintiff,  Mr.  Ernest,  and  Mr.  Taylor,  according  to 
their  respective  interests  in  the  ship. 

The  Master  of  the  Rolls  held,  that  the  proceeds  of 
the  cargo  ought  to  be  first  applied  in  payment  of  the 
expenses  of  the  outfit  of  the  ship,  for  the  purpose  of  her 
voyage  to  Patagonia  and  back,  and  of  her  voyage,  and 
directed  an  account  to  be  taken  of  what  was  due,  and  to 
whom  in  respect  of  such  outfit  and  voyage,  and  declared 
that  subject  thereto  the  Plaintiff  was  entitled  to  one-eighth 
of  the  nett  proceeds  of  the  cargo,  and  that  Mr.  Taylor, 
as  mortgagee,  was  entitled  to  seven-eighths. 

From  this  decision  the  mortgagee  appealed. 

Mr.  Roupell,  Mr.  Wilde,  and  Mr.  Bevir,  for  the 
Appellant. 

The  7-8th  shares  belonged  to  the  mortgagee,  and 
the  mortgagor  had  no  power  to  enter  into  a  contract 
respecting  them,  which  would  affect  the  mortgagee.  The 
mortgagee  took  possession  before  the  delivery  of  the 
goods,  and  therefore  before  the  transit  could  be  con- 
sidered as  completed ;  Hyde  v.  Trent  and  Mersey  Navi- 
gation Company  (a) ;  Gatliffe  v.  Bourne  (b).  The 
Plaintiffs  cargo  had  been  carried  in  a  ship  which,  as  to 

7-8ths, 
(a)  5  r.  R,  389.  (6)  4  Bing.  N.  C,  314. 
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7-8ths,  was  the  mortgagee's  ship,  and  the  mortgagee,        1854. 

having  taken  possession  before  the  delivery  of  the  cargo, 

was  entitled  to  his  proportion  of  a  reasonable  freight  for 

the  use  of  the  ship.     For  the  freight  is  incident  to  the 

property  in  the  ship,  independently  of  express  contract ; 

Morrison  v.  Parsons  (a).    As  there  was  no  contract  here 

to  control  or  affect  the  mortgagee  s  right  to  freight,  the 

amount  which  he  was  entitled  to  receive  in  respect  of  it 

could  not  be  subject  to  be  diminished  by  reason  of  any 

expenses  or  losses  incurred  in  an  adventure  in  which  he 

had  never  engaged.     He  was  entitled  to  be  paid  for  the 

use  of  his  shares  of  the  ship  irrespectively  of  any  such 

expenses  or  losses.     The  moment  a   mortgagee   takes 

possession  of  a  ship  he  may  do  what  he  pleases  with  her. 

The  Plaintiff^  had  no  title  as  against  the  mortgagee  to 

have  the  vessel   employed   in   discharging   the   cargo. 

[Ih  Lord  Justice  Turner.     Is  there  any  title  to 

fireight  in  the  absence  of  contract  ?] 

The  law  raises  an  implied  assumpsit.  Thus  an  under- 
writer, who  takes  an  abandoned  ship  and  brings  the 
cargo  ashore,  is  entitled  to  the  whole  freight,  although 
DO  contract  has  been  entered  into  with  him.  He  is 
entitled  to  it,  not  by  express  contract,  but  by  reasoa 
of  his  property  in  the  ship  upon  the  abandonment; 
Case  V.  Davidson  (6).  There  Lord  Ellenborough  said, 
"  The  underwriter,  indeed,  does  not  become  privy,  by 
virtue  of  such  abandonment,  to  any  existing  charter- 
party,  nor  perhaps  to  any  contract  of  affireightment 
before  made  with  the  owner;  but  I  think  that  by  the 
abandonment  he  acquires  possession  of  the  thing  from  the 
use  of  which  freight  is  to  be  earned."  Another  instance 
is  the  case  of  a  capture,  where  the  captor  is  entitled  to 
freight,  although,  of  course,  not  by  virtue  of  any  express 

contract ; 
(ii)  2  Taunt.  407.  (b)  5  Mau.  i  SeL  79^82. 
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contract ;  CcLse  of  the  Fortuna  (a) ;  Case  of  the  Vrow 
Anna  Catharijia  {b) ;  Luke  v.  Lyde{c).  A  proportion 
of  the  freight  belongs  to  the  part  owner,  independ- 
ently of  express  contract  In  Curling  v.  Long  (cf),  Chief 
Justice  JEyre  says,  "  By  the  marine  law,  indeed,  parties 
may  recover  pro  rata,  if  the  voyage  be  interrupted.  And 
by  the  common  law,  where  a  contract  cannot  be  per- 
formed, such  a  meritorious  consideration  may  arise  as 
will  sometimes  entitle  a  party  to  recover,  in  the  form  of 
an  action  of  assumpsit,  for  work  and  labour,  even  after 
the  contract  has  been  broken.  Such  is  the  case  where  a 
ship,  after  capture  and  recapture,  completes  her  voyage ; 
for  there  the  shipper  has  his  goods  with  the  advantage  of 
carriage,  and  upon  that,  though  the  original  contract  be 
gone,  a  meritorious  consideration  arises  which  entitles 
the  master  to  a  recompence ;  not,  however,  on  the  foot 
of  the  old  contract,  but  on  a  new  contract  which  springs 
out  of  it.'*  And  Mr.  Justice  Heath  says,  in  the  same 
case : — "  This  is  a  demand  for  a  proportion  of  freight. 
The  contract  for  freight  is  technical  in  its  nature.  By 
the  marine  law  an  inchoate  right  to  freight  attaches  from 
the  ship's  breaking  ground,  and  is  consummated  upon 
her  arrival  at  the  port  of  destination.  If  the  voyage  be 
interrupted  the  party  may  claim  pro  rat&*^  In  Dougal 
V.  Kemble  (e),  following  Cock  v.  Taylor  (/),  it  was  held, 
that  although  there  may  be  no  original  contract  for  pay- 
ment of  freight,  the  taking  of  the  goods  is  evidence  of 
an  agreement  to  pay  freight,  so  that  the  right  to  freight 
arises  from  the  transport  of  the  goods  and  the  acceptance 
of  them  by  the  owner,  who  thereby  agrees  to  pay  for 
their  transport.  Why  does  this  not  apply  to  the  case  of 
a  mortgagee  ?    He  might  have  obtained  a  reward  for  the 

use 

(a)  4  Rob.  Adm.  Rep.  278.  (d)  1  Bo$,  if  Pul.  634—637. 

(6)  6  Rob.  269.  (e)  3  Bing.  383. 

(c)  2  Burr.  882.  (/)  13  East,  399. 
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use  of  his  ship  by  employing  it  on  another  service.  With        1854. 
respect   to    the  apportionment  between  the  mortgagor 
and  mortgagee,  the  benefit  of  freight  is  entire  and  be- 
longs to  the  owner,  who  is  in  possession  when  it  is  pay- 
able, just  as  in  the  case  of  a  mortgagee  of  land,  who,  on 
taking  possession,  is  entitled  to  the  crops  though  sown 
by  the  mortgagor  or  his  tenant:    so  as  to  a  distress; 
Trent  v.  Simt  (a).     The  present  case  is  simply  this : — 
There  are  two  part  owners  of  a  vessel,  one  of  them,  who 
has  one-eighth  part  only,  without  the  concurrence  of  the 
other,  uses  the  ship :  must  he  not  pay  for  the  use  of  the 
shares  which  do  not  belong  to  him  ?  Suppose  the  other 
did  not  choose  to  complete  the  voyage,  what  was  there 
to  oblige  him  to  do  so  ?    Was  he  not  in  the  position  of 
the  underwriter  in  Ccue  v.  Davidson  f  Might  he  not 
ha?e  thrown  the  cargo  into  the  sea  and  sailed  away  with 
the  vessel  ? 

They  also  referred  to  and  commented  upon  Cato  v. 
Irving  {b);  Green  v.  Briggs{c)\  Gibson  v.  Ingo{d)\ 
Ludgett  V.  Williams  {e) ;  Kerswill  v.  Bishop  (/) ;  Helme 
?.  Smith  (g)\  Keech  v.  HaU{h);  and  Ex  parte 
Temple  {%). 

Mr.  Rolt  and  Mr.  J.  V.  Prior,  for  the  Plaintiff. 

The  argument  on  the  other  side  is  that,  inasmuch  as 
the  mortgagor  might  have  let  the  ship,  the  mortgagee 
may  recover  from  him  the  freight  which,  if  it  had  been 
let,  it  might  have  earned.  Is  not  this  the  same  thing  as 
a  mortgagee  of  land  suing  the  mortgagor  for  occupation 
rent  ?   The  Appellant  says  that  the  freight  became  due 

on 

(•)  9  Exch.  14.  (/)  2  Cro.  if  Jer.  529. 

(6)  5  DeG.i^Sm.  210.  (g)  7  Bing.  709. 

(c)  6  Hare,  395.  (A)  DougL  21,  and  1  Smithes 

(d)  6  Harcy  112.  Leading  Ca,,  p.  293. 
{e)  4  Bare,  456.  (t)  1  Glyn  if  J.  216. 
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1854.  on  the  delivery  of  the  cargo.  But  here  there  was  no 
delivery.  The  cargo  Belonged  to  the  owners  of  the  ship. 
The  voyage  was  completed  by  the  return  of  the  vessel 
before  the  mortgagee  could  possibly  be  said  to  have 
taken  possession.  Green  v.  Briggs{a)y  and  Cato  v. 
Irving  (ft),  are  conclusive  authorities  on  the  question. 

Mr.  Bacon  and  Mr.  Rogers  were  for  Mr.  Ernest, 

Mr.  Follett  and  Mr.  Gill,  for  the  captain. 

Mr.  Roupell,  in  reply. 

The  Lord  Justice  Knight  Bruce. 

Without  at  all  complaining  of  the  length  to  which  the 
argument  in  this  case  has  proceeded,  I  may  still  be 
allowed  to  express  my  surprise  that  it  has  been  found 
possible  to  say  so  much.  The  question  divides  itself 
into  two  branches — one  more  important  however  than 
the  other.  One  is  between  the  Appellant  and  the 
Plaintiff;  and  the  other  between  the  Appellant  and  his 
co-Defendants.  On  the  latter  I  am  not  so  clear  as  on 
the  former ;  but  it  is  comparatively  immaterial ;  and  if  it 
can  be  shown  that  the  decree  can  be  improved  as  to  it,  I 
shall  not  object  to  concur  in  some  alteration,  as  no  doubt 
we  have  the  power  of  altering  it.  I  am  not,  however, 
satisfied  that  any  alteration  is  required. 

The  main  question  is  as  to  the  rights  of  the  Plaintiff^ 
and  arises  thus : — Alexander  and  Simms  were  owners 
of  the  vessel  in  question.  They  were  in  possession, 
Alexander  being  entitled  to  one-eighth,  and  Simms  to 
the  remaining  seven-eighths,  and  Simms  then  mortgaged 
his  share  for  valuable  consideration,  in  a  regular  and 

efiectual 
(a)  6  Hare,  395.  (6)  5  De  G.  i  Sm.  210. 
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rffectual  manner,  to  the  Appellant,  who  did  not  enter        1854. 
into  possession.    Alexander  and  Simms,  being  in  posses- 
sion, resolved  to  employ  the  vessel  thus :  to  send  it  to 
South  America  to  obtain  a  cargo  of  guano  on  a  joint 
adventure  in  the  same  shares  between  themselves,   as 
those  in  which  they  were  interested  in  the  ship.     The 
vessel  was  fitted  out,  and  a  considerable  expense   in- 
curred ;  guano  was  obtained  at  some  expense ;  the  vessel 
came  back,  also  at  some  expense,  and  reached  the  furthest 
point  of  her  voyage,  the  port  of  discharge,  so  that  nothing 
remained  to  be  done,  but  the  removal  of  the  cargo  on 
shore  by  lighters,  or  otherwise.     The  vessel  being  in  this 
condition  at  the  termination  of  the  voyage,  the  mortgagee 
took  possession,  and  the  question  is,  what  was  the  eflfect 
of  that  step?     I  desire  not  to  be  understood  as  giving  an 
opinion  as  to  the  consequence,  if  possession  had  been 
taken  by  the  mortgagee  before  the  completion  of  the 
Toyage ; — ^for  instance,  if  the  mortgagee  had  caused  the 
cargo  to  be  disposed  'of,  or  brought  home,  after  having 
been  in  possession  during  the  performance  of  a  sub- 
stantial part  of  the   voyage.     That  question  does   not 
arise  here.     In  the  circumstances  of  the  present  case, 
the   mortgagee    claims    to    retain    Simms'  share   until 
something,  which  he  calls  freight,  shall  have  been  paid ; 
meaning,  I  suppose,  a  sum  equal  to  that  which  would 
have  been  earned  if  the  guano  had  been  shipped  by  a 
stranger  under  a  contract  to  pay  quantum  meruit.     This 
the  mortgagee   calls  freight,   and   he  claims   to  retain 
seven-eighths  of  the  amount.     His  claim  is  opposed  by 
the  Plaintiff,  the  other  part  owner,  who  says  that  the 
Toyage  was  a  partnership  adventure  with  respect  to  the 
goods,  and  that  whatever  the  rights  of  the  mortgagee  may 
be  against  the  mortgagor,  the  Plaintiff  has  no  concern 
with  them.     I  apprehend  that  this  was  the  state  of  the 
contending   parties.     Freight   there  was   none.     There 
was  no  contract  for  freight.     There  was  no  bargain  to 

pay 
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1854.  pay  anything  for  the  transit  of  the  goods.  The  contract, 
express  or  implied,  under  which  the  guano  was  obtained, 
was,  that  all  the  expenses  of  the  adventure  should,  in  the 
first  place,  be  paid,  and  that  what  remained  of  the  goods 
or  their  proceeds,  should  be  divided  in  the  proportion  of 
seven-eighths  to  one-eighth.  What  right  can  the  mort- 
gagee have  to  change  that  contract?  When  a  voyage 
has  been  performed,  and  the  ship  has  arrived  at  its  port 
of  destination,  and  the  mortgagee  takes  possession,  he 
may  be,  and  probably  is,  entitled  to  the  benefit  of  any 
contract  with  his  mortgagor  under  which  the  goods  were 
shipped  and  conveyed,  but  he  is  entitled  to  no  more. 
He  cannot  make  a  new  contract.  It  may  be,  that  if  he 
had  intercepted  the  voyage,  he  might  have  sent  the  vessel 
elsewhere.  But  when,  the  voyage  being  terminated,  pos- 
session is  taken  by  the  mortgagee,  he  can  claim  no  more 
than  the  benefit  of  the  contract,  and  the  contract  was 
such  as  I  have  mentioned.  It  is  of  course  a  matter  of 
indifference  to  the  Plaintiff  what  becomes  of  the  seven- 
eighths  to  which  he  is  not  entitled,  whether  they  are  to 
be  paid  to  Taylor  or  any  one  else.  This  appeal  having 
arisen  upon  a  ground,  as  to  which  I  think  the  Appellant 
clearly  wrong  on  authority,  reason,  convenience  and 
justice,  he  must  pay  the  costs,  reserving,  however,  to 
him  leave  to  apply  for  an  alteration  of  the  decree,  if 
he  shall  be  so  advised,  as  between  himself  and  his  co- 
Defendants. 

The  Lord  Justice  Turner. 

This  case  has  been  very  ably  argued  on  behalf  of  the 
mortgagee,  and  during  the  progress  of  the  hearing  I 
have  felt  embarrassed  by  some  of  the  arguments  adduced. 
Many  cases  were  properly  put  by  way  of  illustration,  on 
which  it  is  not  necessary  to  give  any  opinion.  The 
decree  decides,  first,  that  the  expenses  of  the  voyage  are 

the 
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the  first  charge  on  the  cargo ;  and,  secondly,  that  seven-        1854. 
eighths  of  the  cargo  belonged  to  the  assignee  of  Simms.     a^^^^ 


V. 


As  to  the  first  point,  the  true  question  is,  what  is  the  Simms. 
ioterest  of  a  mortgagee  of  a  ship?  I  think  that  by  the 
mortgage  he  has  a  lien  on  the  share  of  the  ship  and  a 
proportionate  part  of  the  earnings  attributable  to  such 
share.  But  then  the  question  is,  what  are  the  earnings  ? 
I  think  that  there  are  no  earnings  till  the  expenses  are 
paid,  by  means  of  which  those  earnings  are  acquired. 
When,  therefore,  the  Appellant  claims  a  share  of  the 
earnings  discharged  from  all  share  of  the  expenses,  he 
claims  more  than  he  is  entitled  to  under  his  mortgage. 
It  has  been  said,  that  a  mortgagee  is  not  bound  by  the 
contract  of  the  mortgagor,  and  that  is  true ;  but  here  the 
question  is,  what  rights  were  conferred  by  the  mortgage  ? 
If  the  mortgagee  only  takes  a  share  of  the  earnings,  he 
takes  subject  to  the  deduction  which  I  have  mentioned. 
An  analogy  was  suggested  to  a  mortgage  of  land,  where 
the  mortgagee  is  entitled  to  the  crops.  That,  however, 
is  not  a  ease  of  property  belonging  to  partners  or  part- 
owners.  There  the  estate  passes  by  the  mortgage.  No 
contract  with  a  third  person  enters  into  the  case.  I 
should  concur  with  my  learned  brother,  even  if  the  case 
were  not  governed  by  authority,  but  it  is,  in  my  opinion, 
governed  by  Oreen  v.  Briggs. 

Then,  as  to  the  second  point,  there  was  no  contract 
for  freight,  no  charter-party,  but  an  adventure  on  the 
joint  account.  What  is  there  to  distinguish  this  from 
the  ordinary  case  of  a  mortgage,  where  the  rule  is,  that 
a  mortgagee  is  not  entitled  to  an  account  of  back  rents 
against  a  mortgagor  in  possession?  I  am  of  opinion, 
tbat  the  decree  in  this  case  leaves  open  every  question 
that  need  be  left  open  between  mortgagor  and  mortgagee, 
and  I  entirely  agree  that  the  appeal  must  be  dismissed 
with  costs. 

Vol.  V.  F  D.  M.  G. 
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March  15. 
Before  The 
Lords  Jus- 
tices. 
A  bill  fUed 


HILL  V.  THE  GREAT  NORTHERN  RAILWAY 
COMPANY. 


npHIS  was  an  appeal  from  the  decision  of  Vice-Chan- 
•^      cellor  Kindersley^  who  held,  at  the  hearing  of  the 

cause,  that  the  Defendants,  the  Great  Northern  Railway 
^""com  Miny  Company,  were  bound  to  pay  off  an  incumbrancer,  to 
by  the  grantee   whom  they  had  given  the  usual  statutory  notice  of  their 


of  an  annuity 
charged  on 
land  taken  by 
the  Company 
stated,  that, 
before  the 
grant  of  the 
annuity,  the 
land  was  8ul>- 
jcct  to  a  mort 
gage  in  fee, 
which  had 


intention  to  take  the  land  which  was  subject  to  the  in- 
cumbrance. 


The  bill  stated  an  indenture,  dated  the  26lh  of  Janu- 
ary^ 1838,  and  made  between  Philip  Radnor  and  Esther^ 
his  wife,  of  the  one  part,  and  the  Plaintiff  of  the  other 
part,  whereby,  in  consideration  of  100?.,  an  annuity,  or 
yearly  sum  of  7L,  was  granted  to  the  Plaintiff  for  the 
off^butUmt^'  "'^^^  ^^  three  persons  therein  named,  charged  upon  and 
there  had  been  issuing  and  payable  out  of  (among  other  leasehold  pre- 
ance;  that  the  mises  therein  mentioned)  certain  leasehold  houses,  num- 
Dcfendauts,  y^^^^i  g  ^nd  9,  Union  Place,  Maiden  Lane,  Battle 
under  the  t>  ._, 

powers  of  their  Bridge, 
act,  had  given 

That  a  memorial  of  the   above  indenture  was  duly 
enrolled  pursuant  to  the  act  of  Parliament. 


the  FlaintifT 
notice  to  treat 
for  the  land 
charged  with 
the  annuity, 
but  without  any 
further  pro- 
ceeding had 
taken  posses- 
sion of  the 

land.  The  prayer  was,  that  the  Company  might  be  decreed  io  pay  the  arrears  of  the 
annuity  and  to  secure  the  future  payment  of  it.  The  defence  made  by  the  answer  and 
evidence  was,  that  the  Company  had  purchased  from  the  prior  incumbrancer  under  a 
power  of  sale  : — Held^  that  the  Plaintiff  could  not  on  such  pleadings  enforce  a  specific 
performance  of  the  notice  to  treat  regarded  as  a  contract  to  purchase  the  Plaintiff's 
mterest. 

The  prayer  fot  general  relief  is  not  available  for  the  purpose  of  obtaining  a  decree 
at  variance  with  the  case  made  by  the  statements  of  the  bill. 


That  Philip  Radnor,  and  Esther,  his  wife,  had,  pre- 
viously to  granting  the  aforesaid  annuity  of  7/.  to  the 

Plaintiff, 
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Plaintiff,  mortgaged^  or  otherwise  charged  or  incumbered 
the  hereditaments  and  premises  described  in  the  afore- 
said annuity  deed,  to  or  in  favour  of  one  William  Gddd, 
and  that  in  pursuance  of  some  power  contained  in  such 
mortgage  or  incumbrance,  the  said  William  Gadd,  some 
time  after  the  date  of  the  said  annuity  deed,  sold  and  dis- 
posed of  the  freehold  and  leasehold  hereditaments  and 
premises  comprised  in  the  said  annuity  deed,  with  the 
exception  of  certain  leasehold  premises   at  Brighton, 
and  the   said  leasehold   messuages    in    Union    Place, 
Maiden  Lane,  aforesaid,  and  that  such  mortgage  or  in- 
cumbrance was  fully  satisfied  by  the  proceeds   arising 
from  the  sale. 


1864. 

Hill 

V, 

The 

Great 

nortubrn 

Railway 

COMPAMT. 


The  bill  then  stated  the  Great  Northern  Company's 
acts,  and  that  in  1847  the  Company  caused  a  notice  to 
be  delivered  to  the  Plaintiff  as  a  person  interested,  that 
the  two  houses  in  Union  Place,  Maiden  Lane,  were  re- 
quired to  be  taken  for  the  purposes  of  the  railway,  and 
inquiring  the  particulars  of  the  Plaintiffs  claim;  and 
that  the  Plaintiff,  on  or  about  the  12th  of  May,  1847, 
and  in  consequence  of  such  notice,  caused  a  statement  of 
his  interest  in  the  premises,  and  of  the  compensation 
claimed  by  him  in  respect  thereof,  to  be  delivered  to  the 
Company  ;  that  the  Company  did  not,  after  the  delivery 
of  such  statement  and  claim,  in  jiny  manner  treat  with 
the  Plaintiff  for  the  purchase  of  the  said  premises,  or  of 
his  interest  therein,  nor  did  they  in  any  manner  refer  the 
amount  of  such  claim  to  arbitration  or  to  a  jury,  as  pro- 
vided by  the  Lands  Clauses  Consolidation  Act,  1845,  or 
pay  any  money  either  to  the  Plaintiff  or  into  Court  to 
answer  such  claim :  but  that  the  Cornpany  nevertheless 
took  possession  of  the  said  houses  and  premises  and 
polled  down  the  same. 


The  prayer  was  for  an  account  of  what  was  due  for 
F  2  arrears 
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arrears  of  the  annuity,  and  that  the  Company  might  be 
decreed  to  pay  to  the  Plaintiff  the  amount  which  should 
be  so  found  due,  together  with  his  costs  of  the  suit,  by  a 
short  day  to  be  appointed  for  that  purpose,  and  that  the 
Company  might  be  also  decreed,  by  a  short  day  to 
be  appointed  for  that  purpose,  to  pay  to  the  Plaintiff,  for 
the  repurchase  or  redemption  of  the  said  annuity,  the 
sum  of  103L  10*.,  or  else  to  pay  into  the  Bank  of 
England^  in  the  name  and  with  the  privity  of  the  Ac- 
countant General,  in  trust  in  the  cause,  such  a  sum  as 
from  the  dividends  thereof  would  be  sufficient  to  pay  and 
satisfy  the  annuity  for  the  future. 


At  the  hearing  before  the  Vice-Chancellor,  the  case 
was  argued  on  the  assumption,  that  it  was,  in  effect,  a 
suit  for  specific  performance,  and  his  Honor  held  that, 
whether  it  was  a  case  for  specific  performance  or  not,  the 
Plaintiff,  by  reason  of  the  service  of  the  notice,  was 
entitled  to  payment;  and  his  Honor  directed  preliminary 
inquiries  as  to  the  value  of  the  Plaintiff's  interest. 

Mr.  ElmsUy  and  Mr.  Younge,  for  the  Plaintiff,  con- 
tended that  the  notice  constituted  a  contract  which  the 
Court  would  specifically  perforrb,  and  cited  Rex  v. 
Hungerford  Market  Railway  Company  (a)  ;  Adams  v. 
The  London  and  Blackwall  Railway  Company  (ft) ; 
Marquis  of  Salisbury  v.  Crreat  Northern  Railway 
Company  {c)\  Doo  v.  London  and  Croydon  Railway 
Company  {d). 

Mr.  Rolt  and  Mr.  Goren,  for  the  Appellants. 

[Tie  Lord  Justice  Knight  Bruce  asked  whether 

the 


(«)  4  B.  4-  Ad.  327. 
(6)  2Mac.^Ooull8. 


(r)  17  Q.  B.  840. 
(</)  lIUU.Ca.267. 
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the  argument  adduced  in  support  of  the  bill  was  con- 
astent  with  the  case  made  by  it]. 

We  submit  that  it  is  not,  and  that  the  Plaintiff^  by  his 
billy  assumes  to  be  still  owner  of  his  charge,  and  seeks 
to  enforce  it 

Mr.  Elmsleify  in  reply,  contended  that  the  facts  all 
appeared  on  the  pleadings  and  evidence,  and  that  under 
the  prayer  for  general  relief  the  proper  decree  might  be 
made,  which  was  that  pronounced  by  the  Vice-Chan- 
cellor. 

The  Lord  Justice  Knight  Bruce. 

The  bill  in  this  case,  when  before  the  Vice-Chancellor, 
was  treated  at  the  bar,  and  accordingly  his  Honor  heard, 
treated  and  disposed  of  it,  as  if  it  had  been  a  bill  for 
specific  performance  of  a  contract  express  or  implied,  or 
(unless  it  is  mere  repetition  to  say  so)  a  bill  to  compel 
the  Railway  Company  to  purchase  land  of  which  they 
had  given  notice  to  treat  for  the  purchase.     The  Vice- 
Chancellor's  decree  proceeded  on  that  view  of  the  subject, 
and  I  desire  to  be  understood  as  giving  no  opinion  what- 
ever as  to  the  decree  upon  the  hypothesis  of  the  bill 
having  been  such  as  was  supposed.     The  same  view  of 
the  bill  was  presented  to  us  here  by  the  bar,  and  the 
argument  had  proceeded  to  a  considerable  length  before 
that  occurred  to  us,  which  perhaps  might  as  well  have 
occurred  before,  that  the  bill  was  not  of  the  assumed 
description.     The  bill  is  not  a  bill  for  specific  perform- 
ance.  It  is  not  a  bill  for  the  performance  at  all  of  any  con- 
tract, express  or  implied,  nor  a  bill  to  compel  the  Railway 
Company  to  complete  a  purchase  in  any  sense.     It  is  a 
hill  by  an  equitable  incumbrancer  on  land,  alleging  that 
a  former  incumbrancer,  whose  incumbrance  had  deprived 
the  Plaintiff  of  the  legal  estate,  had  been  paid  off,  and 

that 
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that  a  Railway  Company  which  had  at  one  time  pro- 
fessed to  wish  to  acquire  the  land,  and  had  given  notice 
to  the  Plaintiff,  which  notice  the  Company  had  not  acted 
upon,  had  actually  taken  possession  of  the  land. 

If  there  had  been  nothing  more  in  the  matter,  the 
Plaintiff  would  have  had  a  right  (subject  to  one  point 
which  I  will  presently  notice)  to  have  the  impediment 
arising  from  the  legal  estate  removed  out  of  the  way, 
in  order  to  be  enabled  to  distrain  safely  upon  the  land 
charged.  The  only  difficulty  would  have  been  that  the 
bill  states  distinctly  that  the  legal  estate  is  outstanding, 
and  that  what  it  alleges  is  consistent  with  the  legal  estate 
being  in  a  person  not  a  party  to  the  suit.  I  have  assumed, 
however,  in  the  observations  which  I  have  made,  that 
that  difficulty  is  not  in  the  Plaintiff's  way,  and  that  the 
bill  as  a  bilj  for  an  ordinary  equity  is  correct.  The 
case,  however,  is  met  on  the  part  of  the  Company  by  a 
defence  of  this  kind,  viz.  that  they  have  bought  the  land 
under  a  title  paramount,  so  as  wholly  to  destroy  the 
Plaintiff's  interest,  and  to  leave  him  without  a  remedy 
on  the  land,  and  with  one  only  against  the  money  in  the 
hands  of  those  who  sold  it,  or  of  personal  redress  against 
them  for  the  sale. 


The  answer  and  evidence  affording,  in  that  way,  a 
complete  defence,  are  destructive  of  the  Plaintiff's  title ; 
and  if  the  Plaintiff  had  a  reasonable  hope  of  meeting 
that  defence,  the  course  would  have  been  to  amend  the 
bill  by  charging  that  the  sale  was  an  improper  transaction 
against  which  the  Plaintiff  was  entitled  to  be  relieved. 
This  was  not  done,  and  the  bill  remains  a  mere  bill  by 
an  equitable  incumbrancer  to  have  a  legal  impediment 
removed  out  of  his  way,  met  by  an  allegiation  and 
proof  of  paramount  title,  against  which  no  objection  has 
been  proved  or  even  suggested.  Such  a  bill  must  fail ;  and 

I  find 
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I  find  myself  differing  from  Vice-Chancellor  Kindersley 
on  this  subject  with  less  surprise  and  less  diffidence  than 
I  should  otherwise  have  felt,  because  the  bar  on  both 
sides  stated  the  case  and  treated  it  before  him  on  the 
principle  which  I  have  mentioned.  It  was  treated  so  here 
during  nearly  the  whole  of  the  argument  on  the  appeal, 
and  it  was  only  towards  the  end  of  that  argument  that 
the  other  view  presented  itself  to  our  minds.  The  bill 
mast  be  dismissed,  but  without  costs. 


I85i. 
Hill 

V. 

The 
Great 

Northern 
Railway 
Company. 


The  Lord  Justice  Turner. 

This  bill,  if  maintainable  at  all,  can  be  maintained 
only  on  one  or  other  of  these  two  grounds ;  either  that 
it  is  a  bill  for  specific  performance  of  a  contract  to  pur- 
chase the  Plaintiff's  interest  in  the  land,  upon  which  his 
annuity  is  charged,  or  that  it  is  a  bill  complaining  that 
the  Defendants  have  taken  away  the  Plaintiff's  security 
for  the  payment  of  his  annuity.  With  respect  to  the 
bill  being  for  specific  performance  of  such  a  contract,  as  I 
have  mentioned,  I  observe  that  it  deals  with  the  annuity 
as  a  subsisting  annuity.  It  does  not  treat  the  matter  as 
an  agreement  by  the  Company  to  purchase  the  Plaintiff's 
interest  in  the  land,  but  as  an  entry  into  possession  of  the 
land  by  the  Company  without  title,  the  Company  being 
stated  to  have  purchased  from  a  person  whose  incum- 
brance had  been  satisfied.  So  far  therefore  is  the  bill 
from  treating  the  Plaintiffs  interest  as  having  been  pur- 
chased, that  it  treats  the  annuity  as  a  subsisting  interest, 
to  which  the  Company  is  subject  by  reason  of  their  pur- 
chase of  the  land.  That  is  inconsistent  with  a  contract 
for  the  purchase  of  the  Plaintiffs  interest  in  the  land. 
It  is  true  that  in  cases  in  which  Plaintiffs  are  not  entitled 
to  the  relief  specifically  prayed,  and  the  relief  to  which 
they  are  entitled  is  consistent  with  the  facts  stated  in  the 
bill,  the  prayer  for  general  relief  is  called  in  aid  to  give 
the  Plaintiffs  the  relief  to  which  they  are  really  entitled  ; 
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but  this  is  never  done  where  the  case  stated  by  the  bill 
is  inconsistent  with  the  relief  which  is  asked  under  the 
general  prayer. 

Then,  considering  the  bill  in  the  second  point  of  view, 
viz.,  as  complaining  that  the  Defendants  have  taken  away 
the  Plaintiff's  security  for  his  annuity,  the  bill  does  not 
contain  any  allegation  that  the  Company  acquired  any 
estate  in  the  property.  It  alleges  only  that  GaddCs 
incumbrance  was  satisfied,  and  that  the  Company  entered 
on  the  land  before  the  incumbrance  of  the  Plaintiff  was 
satisfied, — that  the  Company  had  taken  possession  of  the 
houses.  What  equity  can  there  be  upon  such  an  allega* 
tion  ?  The  Company  set  up  by  their  answer  an  actual 
purchase  of  the  property  from  Gadd  and  the  bill  does 
not  ask  to  disturb  that  purchase.  But  if  that  difliculty 
was  got  over,  there  is  yet  another.  The  Company  having 
purchased  the  property  from  Gadd  must  have  acquired 
all  the  rights  of  Gadd,  and  the  bill  therefore  ought  to 
have  sought  to  redeem  the  estate  which  the  Company 
acquired  from  Gadd,  I  concur  therefore  in  the  opinion 
that  this  bill  must  be  dismissed,  though  without  costs 
and  without  prejudice  to  any  other  proceeding  by  bill 
or  otherwise  which  the  Plaintiff  may  be  advised  to  take 
touching  the  matters  mentioned  in  the  bill. 
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In  the  matter  of  the  Estate  of  J.  H.  KEOGH,  deceased, 
andofl2&13Fic^c.77. 

rpHIS  was  a  motion  ex  parte  for  an  attachment  order, 
directing  that  R.  A.  Mole  and  Annette  Oaroiin  his 
wife,  against  whom  two  orders  had  been  made  by  the 
Commissioners,  under  the  Incumbered  Estates  (Ireland) 
Act,  12  &  13  Vict.  c.  77,  s.  14(a),  for  payment  of  400/., 

might 


(«)  Sect.  14,  "  Every  Order 
iBide  by  the  ComminionerB  under 
thb  scty  a  copy  whereof  shall  be 
ccitified  under  their  seal  to  the 
High  Court  of  Chancery  in  Eng- 
lind,  may  be  enrolled  in  like 
manner  and  enforced  by  the  like 
prooeas  as  an  order  for  payment, 
or  for  accounting  for  money, 
made  by  the  High  Court  of 
Chancery  in  Ireland,  a  copy 
whereof  is  exemplified  and  cer- 
tified to  the  said  Court  of  Chan- 
cery in  England,  under  the  Great 
Seal  of  Ireland,  may  be  enrolled 
and  enforced  under  an  act  passed 
in  the  41st  year  of  the  reign  of 
King  George  the  Third,  inti- 
tuled, <Ad  Act  for  the  more 
speedy  and  effectual  Recovery  of 
Debts  due  to  his  Majesty,  his 
Hein  and  Successors,  in  right  of 
tbe  Crown  of  the  United  King- 
dom of  Great  Britain  and  Ire- 
land, and  for  the  better  Admini- 
stration of  Justice  within  the 
sime/"  By  the  41  Geo.  3, 
c.  20,  s.  6,  the  act  referred  to,  it 
tt  enacted,   <<  That  in  all  cases 


where  in  any  suit  between  party 
and  party  any  decree  shall  bo 
pronounced,  or  any  order  made 
for  payment,  or  for  accounting 
for  money,  by  the  High  Court 
of  Chancery  in  that  part  of  the 
United  Kingdom  called  Ireland^ 
the  Lord  Chancellor,  Lord  Keeper, 
or  Lords  Commissioners  for  the 
custody  of  the  Great  Seal  of  Ire- 
land for  the  time  being  respec- 
tively, shall,  upon  application 
made  to  him  or  them  respec- 
tively, cause  a  copy  of  such  order 
or  decree  to  be  exemplified  and 
certified  to  the  Court  of  Chancery 
in  that  part  of  the  United  King- 
dom called  England,  under  the 
Great  Seal  of  Ireland;  and  the 
Lord  Chancellor,  Lord  Keeper, 
or  Lords  Commissioners  for  the 
Great  Seal  of  England,  shall 
forthwith  cause  such  order  or  de- 
cree, when  it  shall  be  presented 
to  them  respectively  so  exempli- 
fied, to  be  enrolled  in  the  Rolls 
of  the  High  Court  of  Chancery 
in  England,  and  shall  cause  pro- 
cess of  attachment  and  committal 


March  16. 
Before  The 
Loans  Jus- 
tices. 

An  attachment 
may  issue  in 
this  country 
to  enforce  an 
order  for  pay- 
ment of  money 
made  in  Jre- 
land  on  peti- 
tion under  the 
Irish  Incum- 
bered Estates 
Act. 
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In  re 
Keooh. 


might  pay  that  sum  within  a  fortnight;    or  in  default 
thereof,  should  stand  committed. 

The  persons,  against  whom  the  orders  had  been  made, 
had  come  to  England^  whereupon  the  orders  were  en- 
rolled in  the  Court  of  Chancery  in  England,  and  appli- 
cation was  made  for  an  attachment,  but  a  difficulty  was 
raised  in  the  office  upon  the  words  of  the  statute  41  Cho, 
3,  which  refer  only  to  "  any  suit  between  party  and  party," 
and  did  not  appear  to  extend  to  a  petition. 

Mr.  Borrett  appeared  in  support  of  the  Application. 

Their  Lordships  held  that,  the  orders  might  be  treated 
for  the  purposes  of  the  act  as  if  they  had  been  made  in 
Ireland,  in  a  suit  between  party  and  party,  and  that  an 
attachment  might  at  once  issue  against  the  husband,  but 
not  against  the  wife. 

to  issue   against  the   person   of      and  effectually,  to  all  intents  and 


the  party  against  whom  such 
order  or  decree  shall  have  been 
made  respectively,  in  order  to 
enforce  obedience  to  and  per- 
formance of  the  same,   as  fully 


purposes,  as  if  such  order  or  de- 
cree had  been  originally  pro- 
nounced in  the  said  Court  of 
Chancery  in  England" 
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MANIERE  V.  LEICESTER. 

March  16. 
rpHIS  was  a  motion  ex  parte  on  behalf  of  the  Plain-     Before  The 

^  tiff,  that  the  Clerk  of  Records  and  Writs  might  be    ^""^J^ceI"*' 

directed  to  give  a  certificate  of  the  filing  of  the  answer  xbe  filing  of 

of  one  of  the  Defendants,  and  of  a  traversing  note  against  ^  ^versing 

^  ^  note  against 

the  other  for  the  purpose  of  enabling  the  Plaintiff  to  move  one  Defendant 

Plaintlfl'firom 
There  were  two  Defendants.     Both  had  been  served  moving  for  a 

clecree.  &Dd  da 

with  interrogatories.     One  had  put  in  an  answer.     The  is  entitled  to 

other  had  gone  abroad  without  having  answered.     The  fro^'^cierk 

Plaintiff  filed  a  traversing  note  against  the  latter.     The  of  Records 

Plaintiff  then  applied  to  the  Clerk  of  Records  and  Writs  *^g  ^j "  \^^ 

for  a  certificate  of  the  filing  of  the  answer  and  traversing  the  note,  and 

,  of  the  answer 

note  for  the  purpose  of  having  the  cause  heard  upon  a  of  the  other 

motion  for  a   decree  ;    but   the  Clerk  of  Records  and  I>«fendant,  to 
„, .  .  .  .  .        enahle  him  to 

nrits,  being  of  opinion  that  the  filing  of  the  traversing  enter  the  cause 

note  precluded  the  Plaintiff  from  having  the  cause  heard  ^[th  lhe"le- 

upon  a  motion  for  decree,  declined  to  give  the  certificate,  gistrar. 

The  matter  was  brought  before  the  Vice-Chancellor  Wood 

who  suggested  that  it  should  be  mentioned  to  their  Lord- 


Mr.  Prendergasty  in  support  of  the  motion,  referred 
to  the  53rd  and  57th  Orders  of  the  8th  of  May,  1845, 
and  to  the  15th  section  of  the  15  &  16  Vict.  c.  86. 

Tlieir  Lordships,  after  conferring  with  Mr.  Mitrray, 
one  of  the  clerks  of  Records  and  Writs,  held  that,  ac- 
cording to  the  most  probable  and  convenient  interpreta- 
tion of  tlie  effect  of  the  57th  Order  and  the  15th  section 
of  the  act,  the  certificate  ought  to  issue. 
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,^    ,  _^  STONE  V.  GODFREY. 

March  6,  16.    

Before  The    HpHIS  was  the  appeal  of  the  Plaintiff  from  a  decree  of 

^TicEs."*"  Vice-Chancellor  Stuart,  dismissing  a  bill,  whereby 

A  husband       the  Plaintiff  sought  to  be  relieved  against  a  settlement 

survived  his  ^^  ^jj^  ground  of  mistake.  The  case  is  reported  by 
wife,  who  was  ^  i  i_ 

one  of  several    Messrs.  Smale  and  Criffard,  Vol.  1,  p.  590,  where  the 

tenlms^fncora-  ^^^^  ^^®  ^^^^  ^^^^^'     '^^^  following  statement  will  be 
raon.   He  was  sufficient  for  the  present  report, 
advised  by 
counsel  that  he 

had  no  title  as  j^^^  Watterer,  by  his  will  dated  the  5th  of  ApHl, 
tenant  by  the  ^  '      ^  x-      » 

curtesy,  his       1799,   devised  his    residuary,    freehold   and   copyhold 

having  been  in  estates  to  trustees  in  trust  to  pay  the  profits  and  rents 
possession,  and  thereof  as  follows  (that  is  to  say) :  to  pay  unto  his  sister, 
that  if  he  in-       r,       i,ai  ^i  c\  ^.  .u 

tended  to  set     oarah  Alffrove,  51.  per  year  for  ten  years,  and  to  pay  the 

up  such  a  residue  to  the  testator's  brothers  and  sisters,  James,  Jesse, 
title,  he  ought  *  '  ' 

not  to  sue  Elizabeth 

with  his  infant 

daughter  in  a  partition  suit  which  was  then  in  contemplation.  The  suit  was  neverthe- 
less instituted  by  him  as  the  next  friend  of  the  danenter,  and  in  1 830  a  decree  was 
obtained.  A  partition  was  made  under  the  decree,  and  the  legal  estate  in  the  daughter*! 
share  conveyed  to  the  use  of  the  father  during  the  infancy  of  the  daughter,  in  trust  for 
her  maintenance,  and  afterwards  to  her  own  use  in  fee.  The  daughter  attained  twenty- 
one  in  1843,  and  married  in  1847.  In  1852  the  father  filed  a  bill  to  be  relieved  from 
the  trusts,  on  the  ground  of  mistake,  and  to  have  his  title  as  tenant  by  the  curtesy 
established  :--Ueld, 

1 .  That  length  of  time  and  acquiescence,  and  the  marriage  of  the  daughter,  although 
without  the  father's  consent,  before  the  father  disputed  the  daughter's  title,  constituted 
a  sufficient  answer  to  the  suit. 

2.  That  the  Court  has  power  to  relieve  against  mistakes  in  law  as  well  as  against 
mistakes  in  fact ;  but  that  where  relief  is  sought  agamst  the  consequences  of  mistakes 
in  law,  the  Court  must  be  satisfied  that  the  Plaintiff's  conduct  has  been  determined  by 
those  mistakes. 

3.  Tliat  possession  obtained  in  the  character  of  trustee  cannot  be  retained  as  one 
adverse  to  the  cestui  que  trust,  after  the  legal  estate  under  which  the  possession  was 
taken  has  determined. 

4.  That  the  fact  of  the  marriage  having  taken  place  on  the  faith  of  the  daughter's 
interest  being  free  from  any  estate  by  the  curtesy,  was  sufficiently  put  in  issue  by 
statements  in  the  answer  to  the  effect  that  up  to  the  marriage  the  fatner  always  told 
the  daughter  that  the  monies  which  he  paid  her  were  the  balance  of  the  rents  after 
deducting  the  expenses  of  her  maintenance,  and  that  the  land  was  her  property,  and 
never  made  any  claim  of  right  to  them  on  his  part 
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Elizabeth  Chiity,  and  Jane  Watterer,  in  equal  propor-       1854. 
dons,  for  their  lives  as  tenants  in  common^  and  after  their 
several  deceases^  then  over  to  each  and  every  their  several 
issue  and  issues  absolutely  for  ever ;  but  should  the  said 
trostees  thereafter  think  proper,  and  for  the  advantage 
of  the  said  legatees,  to  sell  the  said  freehold  and  copy- 
hold estates,  he  thereby  authorized  them  so  to  do  and 
to  invest  the  monies  arising  from  the  sale  in  the  funds 
Of  on  other  good  securities  as  to  them  should  seem  best, 
and  the  interest  and  product  thereof,  after  deducting  what 
expenses  they  might  sustain  or  be  put  unto  by  means 
thereof,  to  dispose  as  follows :  that  was  to  say,  to  pay 
Sarah  Algrove  the  said  sum  of  51.  per  year  for  the  said 
term  of  ten  years  should  the  sdd  term  be  unexpired,  and 
the  rest,  residue  and  remainder  thereof  to  pay  unto  the 
testator's  brothers  and  sisters,  James,  Jesse,  Elizabeth 
Chitty,  and  Jane  Watterer,  by  equal  portions  for  their 
llTes  as  tenants  in  common,    and    after  their  several 
deceases  then  over  to  each  and  every  their  several  issues 
absolutely  for  ever. 

The  testator  died  in  May  1799,  leaving  his  brothers 
and  sisters  James  Watterer  and  Jesse  Watterer,  Sarah 
Algrove,  Elizabeth  Chitty  and  Jane  Watterer  (in  his 
will  named)  him  surviving. 

Jesse  Watterer  died  in  November  1819,  intestate, 
leaving  James  Watterer  his  heir  at  law.  James  Wat-* 
terer  had  one  child  only,  namely,  Mary  Stone,  the  late 
wife  of  the  Plaintiff,  to  whom  she  was  married  on  or 
about  the  19th  of  July  1821.  James  Watterer  died  on 
the  6th  o(  March  1822,  intestate.  Mary  Stone  died  in 
ISei,  leaving  Elizabeth  Stone,  her  only  child,  then  an 
iofimt. 

In  1826  a  case  was  laid  before  the  late  Master  Duck' 
worth  (then  at  the  bar)  on  behalf  of  Mr.  8ton$  and  his  in- 
fant 
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1854.  fant  daughter,  with  a  view  to  the  institution  of  a  suit  on 
behalf  of  the  daughter  for  a  partition.  Mr.  Duckworth 
wrote  the  following  opinion : — "  I  am  of  opinion  that  Mr. 
''  Stone  has  no  right  or  interest  under  the  will  of  1799. 
'^  He  might  have  been  tenant  by  the  curtesy  of  his  late 
'^  wife's  share,  if  she  had  been  seised  thereof;  but  she 
''  was  never  in  possession,  or  receipt  of  rent,  absolutely 
"or  constructively;  for  her  title  to  the  premises  was 
"  always  and  is  still  denied  and  treated  as  a  nullity  by 
"those  in  possession.  If,  however,  Mr.  Stone  thinks 
"fit  to  claim  the  curtesy,  either  on  the  ground  of  the 
"  possession  of  the  tenants,  or  of  the  trustee  being  the 
"  possession  of  his  late  wife,  it  is  clear  that  such  claim 
"  will  be  adverse  to  that  of  his  daughter,  and  that  they 
"  cannot  sue  together." 

.  On  the  1st  of  November  1826  a  bill  \v&8  filed  on  be- 
half of  the  infant  by  the  present  Plaintiff,  as  her  father 
and  next  friend,  against  the  other  persons  entitled  bene* 
ficially,  and  the  surviving  trustee  of  the  will,  praying  that 
the  will  might  be  established  and  the  trusts  thereof  per- 
formed, and  for  an  account  of  the  real  estates  of  the  tes- 
tator which  passed  under  his  will,  and  of  the  rents  and 
profits  of  such  parts  thereof  as  were  devised  to  the  trus- 
tees as  aforesaid,  which  had  accrued  due  since  the  death 
of  Mary  Stone,  and  what  parts  of  such  rents  and  profits . 
had  been  received  by  the  surviving  trustee;  that  the 
trustee  might  be  decreed  to  pay  two-fourths  parts  or 
shares  of  such  rents  and  profits  to  Elizabeth  Stone,  and 
that  a  partition  might  be  made  of  all  the  last-mentioned 
premises  between  Elizabeth  Stone  and  the  Defendants. 

At  the  hearing  of  that  cause  on  the  5th  of  February 
1830  a  decree  was  made  declaring  that  the  will  ought  to 
be  established  and  the  trusts  thereof  performed,  and  the 
same  was  ordered  and  decreed  accordingly ;  and  it  was 

declared 
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declared  that  JEHzabeth  Stone  had  been  entitled  from  the 
death  of  her  mother  to  two-fourth  parts  of  the  estate  in 
fee  simple  and  the  rents  and  profits  thereof.  The  decree 
directed  accounts  to  be  taken^  and  a  commission  of  par- 
tirion  to  issue  to  divide  the  estate  into  four  equal  parts, 
and  that  two-fourth  parts  of  such  estate  should  be  allotted 
tothePIainUff. 

The  commission  was  executed^  and  the  return  was  on 
the  llth  of  May  1832  confirmed  absolutely. 

On  the  aSrd  of  February  1833  Elizaheth  Stone  pre- 
sented a  petition  in  the  cause  to  the  Master  of  the  Rolisi 
praying  that  the  rents  of  the  premises  allotted  to  Eliza- 
beih  Stone  on  the  partition,  or  a  sufficient  part  thereof, 
might  be  applied  in  her  maintenance,  education  and 
clothing  during  her  minority  or  until  further  order.  The 
petition  came  on  to  be  heard  with  the  cause  on  further 
directions  pn  the  5th  of  March  1833,  when  it  was  ordered 
that  the  surviving  trustee  should  execute  proper  convey- 
ances to  Elizabeth  Stoju  of  the  two-fourth  parts  of  the 
hereditaments  allotted  to  her,  and  that  the  rents  and 
profits  should  be  received  by  the  Plaintiff,  and  by  him 
applied  in  and  for  the  maintenance,  education  and 
clothing  of  Elizabeth  Stone  during  her  minority,  or  until 
further  order. 

Indentures  of  lease  and  release  were  in  pursuance  of 
diit  order  prepared  and  approved  of  by  the  Master,  dated 
the  30th  and  31st  of  October  1833,  the  release  being  ex- 
pressed to  be  made  between  the  surviving  trustee  of  the 
first  part,  the  present  Plaintiff  of  the  second  part,  and 
Elizabeth  Stone  of  the  third  part,  whereby  the  lands 
allotted  in  severalty  to  Elizabeth  Stone  were  conveyed 
and  assured  to  the  use  of  the  present  Plaintiff,  his  exe- 
GBttm,  administrators  and  assigns,  for  ten  years,  if  EUzii- 

beth 
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1854.  beth  Stone  should  so  long  live  and  remain  an  infant  and 
unmarried,  upon  the  trusts  thereinafter  mentioned,  and 
from  and  after  the  expiration  or  sooner  determination  of 
the  said  term,  and  in  the  meantime  subject  thereto  and  to 
the  trusts  thereof,  to  the  use  of  the  said  Elizabeth  Stone, 
her  heirs  and  assigns,  for  ever ;  and  it  was  further  declared 
that  the  present  Plaintiff,  his  executors,  administrators 
and  assigns,  should  stand  and  be  possessed  of  and  in« 
terested  in  the  hereditaments  thereinbefore  released  for 
the  term  of  ten  years  (determinable  as  aforesaid)  upon 
such  trusts,  and  to  and  for  such  ends,  intents  and  pur- 
poses, as  the  Court  of  Chancery  should  from  time  to  time 
order  or  direct,  and  until  such  order  or  direction  should 
be  made  upon  trust  that  the  Plaintiff  should  receive,  call 
in^  and  compel  payment  of  the  rents  and  profits  of  the 
hereditaments  and  premises  when  and  as  the  same  should  , 
become  due  and  payable,  and  should  pay  and  apply  the 
same  rents,  issues  and  profits  as  and  when  the  same  should 
be  received,  or  such  part  thereof  as  he  or  they  should 
think  proper  for  or  towards  the  maintenance,  education, 
clothing  and  support  of  Elizabeth  Stone,  and  should 
accumulate  the  residue  (if  any)  of  the  rents^  issues  and 
profits  in  the  way  of  compound  interest,  and  should 
stand  and  be  possessed  of  such  residue  and  the  accumu- 
lations thereof  in  trust  for  Elizabeth  Stone,  her  executors, 
administrators  and  assigns. 

The  present  Plaintiff  never  executed  the  lease  or 
release.  They  were  executed  by  the  surviving  trustee 
alone. 

Elizabeth  Stone  attained  twenty-one  in  1843,  and  in 
1847  married  Mr.  Godfrey. 

In  1852  her  father  instituted  the  present  suit  against 
her  and  her  husbandi  stating  by  his  bill  that  the  Plain- 

tifi 
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tiff  was  entitled  as  tenant  by  the  curtesy  and  that  he  was  ^  1854.^ 
ignorant  of  the  fact  and  of  his  right  in  that  behalf  dur- 
ing the  whole  progress  of  the  former  suit  and  proceed- 
ings ;  that  those  proceedings  were  conducted  and  carried 
on  under  the  direction  of  the  PlaintiflT  as  next  friend  o^ 
Elizabeth  Godfrey  by  the  then  solicitors  of  the  present 
Plaintiff,  in  entire  ignorance  that  he  had  or  was  entitled 
to  such  estate  by  the  curtesy,  or  had  any  rights  in  the 
premises,  until  after  the  final  decree  had  been  made  in 
the  suit  and  the  conveyance,  in  order  to  carry  the  same 
into  execution,  was  in  course  of  preparation.  That 
Master  Senior  (then  at  the  bar)  was  instructed  to  pre- 
pare and  settle  the  draft  of  the  said  conveyance  and  to 
investigate  the  title  to  the  residuary  real  estate  of  the 
testator  previously  to  the  preparation  and  settlement  of 
the  drafk;  and  that  Mr.  Senior  first  suggested  that  the 
Plaintiff*  was  entitled  to  such  estate  by  the  curtesy,  and 
drew  attention  thereto,  in  an  opinion  written  by  him  on 
or  about  the  19th  of  July  1833,  which,  so  far  as  related 
to  the  rights  of  the  Plaintiff*,  was  as  follows :  "  I  confess 
I  do  not  understand  the  decree.  It  appears  to  me  that 
Mary  St&ne,  the  mother  of  the  Plaintiff*,  was  the  person 
seised  in  fee ;  and  consequently  that  JaheZj  the  father, 
ought  to  have  been  considered  tenant  by  the  curtesy." 
That  such  opinion  or  the  effect  thereof  was  sometime 
afterwards  communicated  to  the  Plaintiff  by  his  then  soli- 
citors, but  that  such  communication  was  not  made  until 
after  the  conveyance  had  been  made  and  executed  by 
the  trustee  of  the  will.  That  until  the  Plaintiff*  received 
such  communication  he  was  entirely  ignorant  of  the  feet 
that  he  was  entitled  as  tenant  by  the  curtesy,  or  that 
he  had  any  personal  right  or  interest  in  the  property, 
and  that,  in  fact,  prior  to  the  institution  of  the  former 
suit,  the  counsel,  who  advised  thereon,  and  settled  the 
bill,  advised  that  the  Plaintiff  had  no  right  or  interest  as 
tenant  by  the  curtesy;    that  Mr.  Senior ^  although  he 
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had  given  such  opinion  as  aforesaid,  aderwards  concurred 
with  the  counsel  who  so  advised;  and  that  when  or  shortly 
after  such  communication  was  made  to  him,  the  Plaintiff 
entered  into  the  receipt  of  the  rents  and  profits  of  the 
lands  and  hereditaments  which  had  been  so  allotted  or 
awarded  and  conveyed  in  severalty  in  lieu  of  the  two  un- 
divided fourth  parts  or  shares,  and  had  ever  since  re- 
mained and  still  was  in  the  receipt  of  the  rents  and 
profits.  That  Elizabeth  Stone  attained  twenty-one  in 
1843,  and  had  since,  but  against  the  wish  of  the  Plaintiff, 
married,  and  with  her  husband  commenced  an  action  of 
ejectment  against  the  Plaintiff. 

The  prayer  was,  that  the  Plaintiff  might  be  declared 
entitled  to  an  estate  by  the  curtesy  in  the  hereditaments 
allotted  to  the  Defendant  Elizabeth  Godfrey  in  severalty, 
and  that  the  estate  acquired  by  her  under  the  aforesaid 
conveyance  to  her  might  be  declared  subject  to  such 
estate  of  the  Plaintiff,  the  said  conveyance  having  been 
made  under  a  mistake  ;  and  that  the  Defendants  might  be 
decreed  to  convey  the  hereditaments  to  the  Plaintiff  for 
his  life,  or  that  he  might  be  otherwise  quieted  in  the  pos- 
session or  enjoyment  thereof  against  the  Defendants  or 
any  person  claiming  under  them  or  either  of  them  ;  and 
that  if  necessary,  or  the  Court  should  think  fit,  the  de- 
cree made  on  the  3rd  of  February^  1830,  might  be 
declared  to  have  been  erroneous,  so  far  as  it  declared 
that  the  Defendant  Elizabeth  Godfrey  had  been  entitled 
from  the  death  of  her  mother  to  two  fourth  parts  of  the 
estates  in  fee  simple,  and  the  rents  and  profits  thereof; 
and  that  the  Court  might,  if  necessary,  or  it  should  think 
fit,  alter  and  vary  the  said  decree.  And  that  the  Defend- 
ants might  be  restrained  by  injunction  from  further  pro- 
secuting the  action  of  ejectment. 

The  Plaintiff  made  an  aflidavit*  to  the  effect  of  the 
above  statement. 

The 


CASES  IN  CHANCERY. 

The  Defendant  Mr.  Godfrey  deposed,  that  previously  1854«. 
to  his  marriage  with  his  wife  Elizabeth  Godfrey  he 
was  well  acquainted  with  the  Plaintiff;  and  had  fre- 
quently beard  the  Plaintiff  speak  of  and  describe  as  tlie 
property  of  his  (the  deponent's)  wife  a  certain  estate 
situate  at  Mayford^  in  the  parish  of  Wokingj  in  the 
county  of  Surrey.  And  that  subsequently  to  the  mar- 
riage the  Plaintiff  had  also  spoken  of  and  described  the 
Mayford  estate  as  the  property  of  his  (the  deponent's) 
wife,  and  had  promised  to  account  to  the  deponent  and 
his  wife  for  the  rents  and  profits  received  in  respect  of 
the  said  estate. 

Mr.  Lee  and  Mr.  Fooks  supported  the  appeal. 

Their  arguments  were  in  substance  the  same  as  were 
urged  by  them  below.  They .  referred  to  Casbome  v 
Scarfe{a) ;  Roberts  v.  I>ixweU{b) ;  De  Grey  v.  Richard' 
tan  (c) ;  Sweetapple  v.  Bindon  {d) ;  Lord  Grenville  v. 
Bb/th{e) ;  Morgan  v.  Morgan  (/) ;  Parher  v.  Carter  (g) ; 
Co.  Litt  29  a ;  Gee  v.  Spencer  (A) ;  Bingham  v.  Bing- 
ham (t)  ;  Cocking  v.  Pratt  (A) ;  Pooley  v.  Ray  (J) ; 
Evans  v.  Llewellyn  (iw) ;  Turner  v.  Turner  (n) ;  Tucker 
V.  Searle  (o) ;  Marquis  of  Townshend  v.  Stangroom  (j>) ; 
Fonblanque  on  Equity  {q) ;  Mitford  on  Pleading  (r). 

Mr.  Glasse  and  Mr.  F.  P.  Morris  for  the  Respond- 
ents, cited  Hearle  v.  Greenbank  {s) ;    Cholmondeley  v. 

Clinton 
(a)  1  Atk,  603.  (k)  1  Ves.  400. 

(6)  1  Atk.  607.  (/)  1  P.  Wms.  355. 

(c)  3  Atk.  469.  (m)  2  Bro.  C.  C.  150. 

id)  2  VoTi.  536.  (n)  2  Ch.  Rep.  81. 

(e)  16  Ves.  224.  (o)  2  CA.  Ke/>.  91. 

(/)  5  Mflrfi/.  408.  (;;)  6  Fw.328. 

(g)  4  flare,  400.  (v)  Page  116  (5th  edit.) 

(A)  1  Fo-n.  32.  (r)  Page  112  (5lh  edit.) 

(i)  1  Fa.  126.  (s)  3/1^^.695. 
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Clinton  (a);  Stewart  v.  Stewart (b);  Smith  v.  Clay(c); 
Delantine  v.  Browne  (d) ;  Saunders  v.  Lord  Annesley  {e). 


Mr.  Zee,  in  reply. 

March  16.  The  LoKD  JUSTICE  KnIGHT  BrUCE. 

This  suit,  commenced  in  the  year  1852,  had  and  has 
for  its  sole  object  the  Establishment  of  the  alleged  title 
of  Mr.  Jabez  Stone,  the  only  Plaintiff,  to  an  equitable 
life  interest  in  some  lands  in  Surrey,  of  which  seemingly 
the  annual  value  is  between  201,  and  402.  This  he 
claims  as  tenant  by  the  curtesy,  having  survived  his  wife 
the  mother,  by  him,  of  the  Defendant  Mrs.  Godfrey, 
whom  I  collect  to  be  his  only  child.  The  other  of  the 
two  Defendants  is  her  husband,  who  became  so  in  the 
year  1847,  when  she  was  between  twenty-four  and  twenty- 
six  years  of  age  (her  birth  having  been  in  18S^.  And 
the  Defendants  appear  to  be,  in  right  of  the  lady,  as 
tenant  in  fee  simple  or  tenant  in  tail,  entitled  legally  as 
well  Ks  equitably  to  the  lands,  either  fr^  fron  any  other 
title  or  claim,  or  subject  only  to  the  demand  of  Mr.  SUme, 
made,  as  I  have  said,  in  the  present  suit;  a  demmd, 
however,  which  is  ahsokitely  at  variance  and  inconsistent 
with  a  Decree  of  tUs  Court,  made  at  the  Rolls  in  the 
year  1830,  in  a  cause  in  which  Mrs.  Godfrey  (then  of 
course  a  child  under  nine  years  of  age)  was  the  Plaintiff, 
and  John  Kemp  and  others  were  Defendants.  If  Mr. 
SUme  is  or  was  tenant  by  the  curtesy,  or  entitled  to  be 
so,  not  only  was  the  Rolls  Decree  erroneous,  as  exeludh^ 
in  Mrs.  Godfrey's  favour,  that  alleged  right — ^that  alleged 
title — but  the  suit  itself  in  which  the  Decree  was  made 

(a  suit 

(d)  4  B/i.  35.  son  ^  Shaw,  4\7. 

(6)  6  C/.  4  F.  911 ;  4  BU.  (c)  Amb.  645. 

118;  Rob.  i  MaeUan,  416.    See  {d)  3  Bro.  C.  C.  633. 

alio  Duron  r.MoMamb,  5  WU-  (e)  2Sch.mf.  101. 
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(a  suit  for  partition  among  other  purposes)  was  defectively 
and  wrongly  constructed ;  for  Mr.  Stone,  w)ia  was  not  a 
Plaintiff,  was  also  not  a  Defendant  in  it;  fd though  if  his 
alleged  title  exists,  and  is  of  any  force  or  validity,  it  did 
exist  and  was  at  least  of  equal  force  and  validity  not  only 
hefore  and  when  the  Decree  was  made,  bjut  before  a^d 
vben  the  bill  upon  which  it  was  pronoun^d  was  fil^ 

Now,  it  appears  from  what  I  bftve  said  that  thp  Decree 
preceded,  by  more  than  twenty  years,  the  oon^m^cement 
of  the  present  suit.     When  w^s  Mr.  Stone,  however, 
first  aware  of  the  Decree?    The  answer  omst  be,  that 
he  was  so  as  soon  as  it  was  made.    I)e,  m  fact,  asked 
and  obtained  it  as  the  nnt  friend  of  his  daughter,  which 
character  he  filled  in  the  cause  and  throughout  the  cause 
during  her  minority.     So  that,  if  it  be  assumed  (as  upon 
the  hypothesis  of  pur  knowing  the  whole  truth  I  do 
assume)  that|  had  Mr.  Stone  at  any  time  hetweei^  the 
majority  and  the  marriage  of  his  d^iighter,  filed  a  bill 
against  her  for  the  purpose  of  obtaining  substantially  the 
same  relief  as  he  is  now  asking,  and  upon  the  same 
ground,  he  would  bav^  been  entitled  to  succeed  \n  his 
suit,  I  must,  to  say  the  least,  represent  myself  as  not 
by  any  means  satisfied  that  now  h^  is  not  baired  by  the 
lapse  of  time  between  the  year  1S30  and  the  year  185S; 
and  this,  whether  laying  or  not  laying  stress  on  the  order 
of  1833  and  the  conveyance  of  the  same  year,  two  docu- 
ments, however,  of  which  neither  c^  be  disregarded. 

By  that  conveyance,  under  which  the  legal  fee  in  the 
lands  is  now  vested  in  Mrs.  Godfrey,  a  term  of  years  in 
possession  was  limited  to  him  as  a  trustee  for  her.  The 
term  ended  with  her  minority,  nor  was  the  conveyance 
executed  by  him:  still  it  bad  in  1833  the  sanction  and 
approval  of  a  Master  in  Chancery,  and  clearly  must  be 
taken  to  have  had,  in  tb^  same  year,  Mr.  Stone's  sanc- 
tion, 


86  CASES  IN  CHANCERY. 

^^_\  tion,  acceptance  and  approval  also ;  nor  can  he  be  deemed 
to  have  been,  when  his  daughter  attained  majority,  in 
the  receipt  of  the  rents  of  the  lands  adversely  to  the 
Decree  of  1830,  or  to  that  conveyance.  It  seems  to  me, 
indeed,  that  having  accepted  a  trusteeship  in  possession 
under  it,  he  became,  and  is  disabled  from  saying,  for  his 
own  benefit  or  in  his  own  defence,  that  he  has  been  in 
the  receipt  of  the  rents  adversely  to  her  at  any  time 
since  the  Decree  of  1830,  or  adversely  to  her  husband 
at  any  time  since  her  marriage.  My  impression  I  repeat 
is  that,  as  against  the  present  Plaintiff,  it  must  be  con- 
sidered that  such  possession,  as  at  any  time  since  1830, 
he  has  had  in  the  lands  in  dispute  has  been  a  possession, 
upon  the  account  and  behalf  of  his  daughter,  until  her 
marriage,  and  of  her  husband  since. 

But  there  is  more.  The  evidence  in  the  cause  which 
we  are  now  deciding  divides  itself  into  three  parts : — 
1st,  documents  admitted,  and  therefore  undisputed ;  2nd, 
proof  of  facts  not  denied  nor  disputed ;  3rd,  proof  against 
and  in  support  of  the  truth  of  alleged  facts  asserted 
upon  one  side  and  denied  on  the  other.  Now  had  the 
third  division  been  absent,  so  as  to  reduce  the  evidence 
before  us  to  the  two  others,  I  should  have  considered  it 
a  proper  inference  from  them,  and  a  just  conclusion  to 
hold,  that  before  the  present  Defendants'  marriage  one 
or  both  of  them  had  been,  by  the  acts  and  conduct  of  the 
present  Plaintiff,  induced  to  suppose  and  believe,  and  did 
accordingly  upon  that  foundation  suppose  and  believe, 
the  lands  in  question  to  have  become  the  estate  of  the 
Defendant  his  daughter,  in  possession,  by  right  upon 
her  majority  (if  not  at  an  earlier  period),  and  to  have 
continued  to  belong  to  her  rightfully  in  possession  down 
to  the  time  of  her  marriage  and  at  that  period ;  that  the 
Defendant  married  upon  the  faith  and  in  the  under- 
standing of  the  true  state  of  her  rights  being  so,  and  that 

therefore 
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therefore  it  was  impossible  for  the  Plaintiff,  after  the        1854. 
marriage,   to  institute  successfully  such  a  suit  as   the 
present  against  them. 

Upon  the  hypothesis  consequently  that  I  have  just 
been  stating,  I  should  have  thought  it  right  to  dismiss 
the  bill ;  and  this,  on  principle  equally,  and  on  autho- 
rities, of  which  if  not  all,  some  of  considerable  weight, 
are  mentioned  in  the  judgment  pronounced  by  the  Master 
of  the  Rolls  in  the  recent  case  of  Money  v.  Jordan  (a). 
For  I  should  have  held,  as  I  hold,  this  ground  of 
defence  sufficiently  put  in  issue  by  the  passages  of  the 
Defendants*  answer,  that  I  shall  now  read  : — 

"  And  this  Defendant,  Elizabeth  Godfrey^  says,  and 
this  other  Defendant  says,  he  believes  that  the  said  Plain- 
tiflf  always  during  such  time  as  this  Defendant,  Elizaheih 
Godfrey^  lived  with  him,  and  in  fact  up  to  the  time  of 
her  marriage  in  the  year  1847,  always  in  each  half-year 
verbally  accounted  with  this  Defendant,  Elizaheih  Godr 
frey,  for  the  rents  and  profits  received  by  him  in  respect 
of  the  said  real  estate ;  and  that  the  said  PlaintifT  was  in 
the  habit  of  taking  or  charging  five  shillings  per  week  for 
the  board  and  lodging  of  this  Defendant,  Elizabeth  God" 
freyy  and  handing  over  to  her  from  time  to  time  what  he 
the  said  Plaintiff*  stated  to  be  the  difference  between  that 
sura  and  the  amount  of  the  rents  and  profits  which  he  had 
received  for  or  in  respect  of  the  said  estate ;  and  that  the 
yearly  balance  so  handed  over  by  the  said  Plaintiff*  as 
aforesaid,  generally  amounted  to  between  8Z.  and  10/.,  out 
of  which  this  Defendant,  Elizabeth  Godfrey^  used  to 
provide  herself  with  clothes.  And  this  Defendant,  Eliza-- 

beth 

(a)  15  Beav,  373 ;  and  see  was  reversed  by  the  House  of 
2  De  G.  Mac.  Sf  G.  318,  the  Lords,  dissentiente  Lord  St.  Leo- 
decision  in  which  case,  however,      nards. 
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1854.        beth  Godfrey^  says,  and  this  other  Defendant  says,  he 
^  believes  that  no  written   accounts  were  ever  given  by 

t7.  the  said  Plaintiff  to  this  Defendant,  Elizabeth  Godfrey ; 

but  the  said  Plaintiff  informed  this  Defendant,  Elizabeth 
Godfrey  J  or  gave  her  to  understand,  that  the  monies  from 
time  to  time  paid  to  her  by  him  were  the  balance  of  the 
rents  and  profits  of  the  said  lands  and  hereditaments,  and 
that  up  to  the  time  of  the  marriage  of  these  Defendants 
the  said  Plaintiff  always  told  this  Defendant,  Elizabeth 
Godfrey^  and  admitted  that  the  said  lands  and  here- 
ditaments were  the  property  of  this  Defendant  Elizabeth 
Godfrey,  and  never  made  any  claim  of  right  to  them  on 
his  part.  And  these  Defendants  say  that  the  said  Plain- 
tiff has  also  subsequently  to  the  marriage  of  these  De- 
fendants, spoken  to  each  of  these  Defendants  of  the  said 
estate  as  being  the  property  of  this  Defendant,  Eliza-- 
beth  Godfrey^  and  said  that  he  would  not  wrong  this 
Defendant,  Elizabeth  Godfrey,  of  one  farthing." 

The  question  or  the  next  question  then  is,  upon  the 
effect  of  the  whole  evidence  as  it  stands ;  or,  in  other 
words,  whether  so  much  of  it  as  is  favourable  to  the 
Defendants  upon  the  point  of  the  faith,  the  belief  under 
which  they  married,  and  the  Plaintiff's  liability  to  have 
that  faith,  that  belief,  treated  as  the  legitimate  conse- 
quence of  his  acts  and  conduct  is  overbalanced  by  the 
residue,  and  I  am  of  opinion  that  it  is  not ;  the  division 
of  it,  which  I  have  called  the  third,  appearing  to  me,  on 
consideration  and  a  just  estimate  of  its  several  parts, 
rather  to  support  and  strengthen  than  to  weaken  the 
inference,  which  (as  I  have  said)  I  should  have  drawn 
from  the  other  two  alone.  Mr.  Stone  alleges,  and  pro- 
bably with  truth,  that  Mrs.  Godfrey's  marriage  was 
without  his  consent,  against  his  wish,  and  clandestine. 
But  she  had  been  ten  years  marriageable ;  he  had  not 
acted  on  the  venerable  precept,  which  says,  "  Marry  thy 

daughter, 
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daughter,  and  so  shalt  thou  have  perfonjoed  a  Wjeighty        1854. 
matter.*'    And  I  suppose  that  in  an  artizan's  family,  not 
less  than  in  others,  a  maiden  of  five-and-twenty  may  not 
unreasonably  consider  that  she  has  been   single  long 
enough.     Now  in  the  house  of  the  widower,  Mr.  Stane, 
were  living  not  alone  the  father  and  daughter,  but  also 
a  bachelor,  Mr.  Godfrey,  who  seems  to  have  made  him- 
self intelligible  to  Miss  Stone,  and  whom,  viewing  with 
approbation,  she  may  well  have  said  to  herself,  '*  It  is 
time  that  I  should  be  married ;  I  am  of  a  steady  age ;  I 
know  that  I  have  a  fortune,  because  my  father  has  told 
me  80,  but  he  manages  and  seems  pleased  with  managing 
it    Will  he  approve  of  giving  it  up?    May  he  not  con- 
sider a  son-in-law  likely  to  interfere  and  be  troublesome  ? 
Under  all  the  circumstances  I  think  I  had  better  marry 
Mr.  Godfrey,  and  tell  my  father  afterwards."     This  was 
natural  enough ;  and  it  was  equally  natural  that  when 
the  father,  after  the  marriage,  denied  her  right  to  the 
property,  and  claimed  it  as  his  own,  she  should  say  to 
bim,  "  You  made  me  believe  that  it  was  mine,  I  should 
not  have  married  without  the  means  of  beginning  the 
world.      I  have  taken  an  irrevocable  step  in  reliance 
on  the  truth  of  your  assertion,  and  that  must  be  irre- 
vocable too." 

Finally,  this  suit  appears   to  me  ill-founded.     My 
learned  brother  also  thinks  as  I  do,  that  it  would  not 
ha?e  been  right  not  to  dismiss  the  bill.     The  bill  was 
dismissed,  and  we  both  consider  that  the  Appellant  must 
pay  the  costs  of  the  appeal.     There  is,  however,  a  differ- 
ence of  opinion  between  us  as  to  the  nature  otherwise 
of  the  order  proper  now  to  be  made ;  and  in  that  state  of 
things,  if  the  view  of  either  is  that  our  order  should  be 
merely  one  dismissing  the  Appeal  with  costs,  his  view 
must  of  course  prevail.     My  learned  brother  does  so 
hold,  and  therefore  so  it  will  be. 

Tlie 
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The  Lord  Justice  Turner. 

Stone  1"^^  Plaintiff  in  this  case,  in  effect,  asks  of  the  Court 

Q   ^*  to  raise  a  trust  for  his  benefit  upon  the  legal  estate 

vested  in  the  Defendant;  and  he  asks  this  relief  upon  the 

footing  of  an  equitable  title,  which  accrued  to  him  in  the 

year  1824. 

The  ground  on  which  he  founds  his  title  to  this  relief 
iS|  that  in  the  year  1826  he  was  erroneously  advised  that 
his  equitable  title  could  not  be  maintained ;  and  I  assume 
that  the  advice  so  given  to  him  was  erroneous,  and  that 
this  Court  has  power  (as  I  feel  no  doubt  that  it  has)  to 
relieve  against  mistakes  in  law  as  well  as  against  mistakes 
in  fact.  When,  however,  parties  come  to  this  Court  to 
be  relieved  against  the  consequences  of  mistakes  in  law, 
it  is,  I  think,  the  duty  of  the  Court  to  be  satisfied  that 
the  conduct  of  the  parties  has  been  determined  by  those 
mistakes,  otherwise  great  injustice  may  be  done.  Par- 
ties may  be  erroneously  advised  as  to  the  law,  but  they 
may  be  told  on  what  circumstances  the  question  of  law 
depends,  and  in  what  mode  it  may  be  tried,  and  they  may 
determine  that  (whether  the  advice  which  they  have  re- 
ceived be  well  or  ill  founded)  they  will  give  up  the  ques- 
tion in  favour  of  the  party  with  whom  it  arises.  Cases 
of  this  nature,  therefore,  require  the  most  careful  exami- 
nation, and  particularly  when  they  arise  between  parent 
and  child. 

These  considerations  have  led  me  to  look  very  carefully 
into  the  facts  of  this  case,  andlipon  examining  them  I  am 
satisfied  that  this  Plaintifi',  having  been  made  aware  of 
the  question  on  which  his  title  depended,  determined  to 
waive  it  in  favour  of  the  Defendant,  his  child. 

In  the  first  place,  the  opinion  on  which  be  acted  was 
thus  expft>sscd--[hi$  Lordship  read  it.]    So  that  opinion 

(although 


CASES  IN  CHANCERY.         -  91 

(although  it  advises  him  he  has  not  the  estate  by  the  cur-        1854. 
tesy),  tells  him  that  it  depends  on  the  question  whether 
the  possession  of  the  tenants  or  of  the  trustee  is  to  be 
considered  as  the  possession  of  the  wife ;  and  in  a  farther 
part  of  the  opinion  it  is  intimated  that,  if  he  persists  in  his 
claim,  he  must  be  made  a  Defendant  to  the  suit.     In  that 
state  of  circumstances,  and  having  been  so  advised,  he 
became  the  next  friend  of  his  daughter  in  a  suit  instituted 
by  her  for  the  purpose  of  asserting  her  title,  to  the  preju- 
£ce  of  his  own  title  ;  and  in  the  year  1830  a  decree  was 
made  declaring  the  rights  of  the  Plaintiff,  and  that  she 
was  entitled  in  fee,  as  from   the  death  of  the  mother; 
displacing,   therefore,  the  estate  by  the  curtesy  in  him. 
In  the  year  1833  he  presented  a  petition,  and  upon  the 
hearing  of  that  petition,  and  of  the  cause  on  further 
directions,  he  obtained  an  order  for  the  payment  of  the 
rents  to  him  for  the  daughter's  maintenance  during  her 
minority.     The  original  decree  had  directed  a  partition  of 
the  estates.     A  partition  was  made,  and  was  to  be  carried 
into  effect  by  a  conveyance  to  be  executed  by  the  trustee. 
That  conveyance  was  thus  framed  :  A  term  of  years  was 
limited  to  him  during  the  minority  of  the  daughter  in  trust 
to  dispose  of  the  rents  as  the  Court  of  Chancery  should 
think  fit,  or  otherwise  for  the  maintenance  and  benefit  of 
the  daughter.     In  the  course  of  preparing  that  convey- 
ance, the  gentleman  who  was  instructed  to  prepare  it,  an 
eminent  conveyancer  (Master  Senior  then  at  the  bar),  inti- 
mated an  opinion  that  Mr.  Stone  was  entitled  to  an  estate 
by  the  curtesy,  and  that  opinion  was  communicated  to 
him.     It  is  said,  however,  that  there  was  communicated 
to  him  a  retractation  of  that  opinion.     The  allegation  in 
the  bill  appears  to  me  to  be  that  the  communication 
which  was  made  to  him  was  the  communication  of  the 
written  opinion   given   by  Mr.  Senior.     But,   whether 
the  further  opinion  was  or  not  communicated  to  him,  be- 
yond all  doubt  the  fact  of  the  opinion  having  been  given, 

and 
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1854.  and  the  fact  of  the  retractation  of  the  opinion  (if  be  knew 
it)  distinctly  brought  to  his  mind  the  question  of  bis  title. 
^e  entered  into  possession,  nevertheless,  under  these  trusts, 
^d,  acquiring  possession  under  a  trust  created  for  ^e  be- 
nefit of  the  daughter,  be  thinks  it  right,  after  the  det^mu- 
nadon  of  the  term  under  which  alone  he  has  acquired  the 
possession,  to  retain  it.  It  is  impossible  for  a  person  who 
has  acquired  possession  of  an  estate  under  ft  trust  €ar 
the  benefit  of  another  to  be  permitted  to  set  upon  that 
possession  as  adverse  to  the  other.  It  was  his  duty,  if  be 
meant  to  claim  adversely  to  the  daughter,  to  have  given 
up  possession  of  the  estate,  and  to  have  then  set  up  his 
claim  after  he  bad  redelivered  possession.  In  the  yeiMT 
1843  the  daughter  attained  twenty-one.  No  step  was 
taken  by  the  Plaintiff  to  disturb  the  title  of  the  dau^ter ; 
no  allegation  was  set  up  of  any  mistake  having  been 
made  by  him ;  no  intimation  that  he  in  any  way  disputed 
her  title.  In  the  year  1847  she  married.  No  question 
was  then  raised  by  him,  that  I  can  find,  upon  her  title  to 
this  estate.  On  the  contrary,  I  find  it  distinctly  stated 
in  the  affidavits,  on  the  part  of  the  Defendants,  and  not 
that  I  can  find  contradicted  on  the  part  of  the  Plaintiff, 
that  after  the  marriage,  upon  the  occasion  of  Mr.  Stone 
going  to  visit  his  daughter,  he  made  a  positive  promise 
that  he  would  account  to  her  in  respect  of  the  rents  of  the 
estate.  It  was  not  until  he  was  leaving  the  house  of  his 
daughter  that  any  claim  was  made  by  him  on  his  own 
behalf. 

Under  these  circumstances,  I  think  it  clear  that  Mr. 
Stone  had  deliberately  determined  not  to  set  up  the  title 
against  the  daughter,  and  that  it  would  be  great  injustice 
now  to  permit  him  to  do  so. 

In  determining  the  case  upon  this  ground,  I  desire  to 
be  understood  as  not  intimating  any  opinion  that  the 

Plaintiff 


Godfrey. 
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Plaintiff  could  have  succeeded  if  the  case  had  been  more        1854. 
&yourable  to  him  in  the  point  of  view  to  which  I  have        ^ 
refisrred.     On  the  contrary,  I  think  that  the  length  of  v. 

time,  coupled  with  the  circumstances  of  the  case,  would 
have  been  suflScient  to  bar  his  claim.  Some  useful  ob- 
servations on  that  point  are  to  be  found  in  Lord  Redes* 
ittUt  judgment  in  Cholnumdeley  v.  Clinton  (a). 

My  opinion,  therefore,  upon  the  whole  clearly  is,  that 
tbis  Appeal  must  be  dismissed  with  costs.     Perhaps  if  I 
had  had  to  deal  with  the  case  originally,  I  should  have 
been  of  opinion  that  the  bill  should  also  have^een  dis- 
mined  with  costs ;  but,  being  very  reluctant  to  interfere 
irith  the  discretion  of  the  learned  judge  on  the  subject 
of  the  costs,  and  finding  in  the  note  of  what  passed 
at  the  hearing  that  there  was  a  disclaimer  on  the  part  of 
the  Defendant  of  any  intention  to  demand  costs,  as  these 
coitshave  not  been  given  by  the  decree,  I  think  the  jus- 
tice of  the  case  will  be  satisfied  by  dismissing  the  appeal 
with  costs. 

(«)  4  Bli.  35. 
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In  the  Matter  of  THE  DOVER,  HASTINGS  AND 
BRIGHTON    JUNCTION     RAILWAY    COM- 
PANY, and  of  the  JOINT  STOCK  COMPANIES' 
WINDING-UP  ACTS, 
^^•f*  2, 11,  CAREW'S  CASE- 

16. 
Before  The    fTlHIS  was  the  appeal   of  the   official  manager  from 
*TicE8."''  ^^^  decision  of  Vice-Chancellor  Stuart.    The  facts, 

By  the  sub-      which  are  fully  stated  in  Messrs.  Smale  and  CriffareTs 
menf  of  a^'*^  report  of  the  case  below  (a),  were  shortly  as  follow  : — 
provisionally 

w^compaitw'  ^  railway  was  projected  to  be  made  by  a  Company  to 
thesubscri-  be  called  the  i>oi;er,  Hastings  and  Brighton  Junction 
expressed  to  Railway  Company.  A  prospectus  was  issued,  announcing 
be  parties  of  ^h^t 

the  first  part,  •   >r,   - 

covenanted  W  2Sm.Sr  G.l. 

with  trustees 

(who  were  expressed  to  be  parties  of  the  second  part)  that  they  would  indemnify  the 
managing  directors  (who  were  expressed  to  be  parties  of  the  third  part,  as  distinct 
parties,  and  also  to  be  among  the  parties  of  the  hist  part).  Preliminary  prospectuses 
were  circulated,  naming  the  managing  directors,  among  whom  was  F.  (who  was 
named  also  in  the  deed  as  one  of  the  parties).  F.  never  agreed  to  be  connected  with 
the  undertaking,  but  expressly  declined  to  be  so.  None  of  the  managing  committee 
paid  any  money  or  executed  the  deed.     On  the  company  being  wound  up :  —  Held^ 

1.  That  a  call  on  the  subcribers,  exclusively  of  the  managing  committee,  as  prima- 
rily liable  under  the  covenant  for  indemnity,  ought  not  to  have  been  made. 

2.  That,  on  a  motion  of  some  of  the  subscribers  to  discharge  a  call,  the  Court  could 
not  properly  make  an  order  staying  all  proceedings  under  the  winding-up  order,  and 
directing  the  official  manager  to  repay  all  monies  which  he  had  receiv^,  the  notice  of 
motion  not  seeking  such  an  order,  and  some  of  the  Respondents,  who  were  served,  not 
having  appeared. 

3.  That  the  official  manager  was  entitled  to  appeal  from  the  order. 

4.  Semble,  that  the  order  to  stay  all  proceedings  could  not  have  been  properly  made 
without  the  creditors  who  had  proved,  and  the  subscribers  who  had  overpaid,  being 
before  the  Court. 

5.  That  the  absent  parties  were  not  sufficiently  represented  by  the  official  manager. 

6.  Leave  having  been  given  to  serve  with  notice  of  an  appeal,  from  an  order  stay- 
ing all  proceedings  made  on  a  motion  to  discharge  a  call,  a  member  of  the  committee, 
who  had  not  been  served  with  the  original  motion  to  discharge  the  call ; — held,  that 
he  could  not  object  that  the  appeal  was  out  of  time. 
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that  the  capital  was  to  consist  of  300,000Z.  in  shares  of       1854. 

20/.  each,  with  a  deposit  of  21.  2s.  per  share.     A  number         j^  ^ 

of  provisional  directors  were  named  in  this  prospectus,         The 

•     1  »*^      -FT       .  Dover,  &c. 

one  of  whom  was  Mr.  Freunn.  Junction 

Railway 

A  subscribers'  agreement  was  prepared  and  engrossed      carew's 
early  in  October.     It  purported  to  be  made  between  the        Case. 
persons  whose  names  appeared  in  a  schedule  of  the  first 
party  trustees  of  the  second  part,  and  fifteen  other  persons, 
(described  as  being  some  of  the  parties  of  the  first  part,) 
of  the  third  part.  The  parties  of  the  third  part  were  to  be 
the  managing  committee,  and  the  deed  provided  that  every 
managing  committeeman  should  take  forty  shares ;  and 
the  parties  of  the  first  part  covenanted  as  follows: — "And 
further,  the  parties  hereto  of  the  first  part  shall  and  will 
save,  defend,  keep  harmless  and  indemnify  the  said  manag- 
ing directors,  and  each  and  every  member  thereof,  of  and 
from  all  payments,  losses,  costs,  charges,  damages  and 
expenses  which  such  managing  directors,  or  any  member 
thereof,  have  or  hath  already  incurred  or  become  liable  to 
in  or  in  reference  to  the  formation  of  the  said  intended 
railway,  or  the  establishment  of  the  said  company,  before 
or  since  the  provisional  registration  thereof,  or  shall  or 
may  incur,  bear,  pay,  sustain,  become  liable  for,  or  be  put 
onto  in  the  exercise  and  execution  of  the  powers  and  au- 
thorities hereby  vested  in  them  or  him  as  such  managing 
directors  or  director ;  and  that  the  several  sums  of  money 
so  deposited  as  aforesaid,  or  hereafter  to  be  deposited  by 
the  parties  hereto  of  the  first  part  in  respect  or  on  account 
of  the  respective  shares  of  the  parties  hereto  of  the  first 
part  in  the  said  Company,  shall  be  charged  and  charge- 
able with  such  payments,  losses,  costs,  charges,  damages 
and  expenses ;  and  the  managing  directors  for  the  time 
being  of  the  said  Company  shall  be  at  liberty  to  apply 
all  or  any  portion  of  such  sums  of  money  in  payment  and 

discharge 


96  CASES  IN  CHANCERY. 

1854.  discharge  of  such  sums,  losses,  costs,  charges,  damages 

j^  and  expenses." 

Thb 
JuNCTiow^'        '^^^^  ^^^^  ^^^  never  executed  by  the  trustees  or  by 

Railway  any  of  the  persons  named  as  parties  of  the  third  part 

Carew'b 
Case.  On  the   llth  of  October  Mr.  I^rewin  had  been  re- 

quested by  one  of  the  solicitors  of  the  Company  to  exe- 
cute the  Company's  deeds,  but  he  refused,  and  desired 
that  his  name  might  be  struck  off  the  list  of  managing 
directors,  stating  that  although  he  was  favourable  to  the 
scheme,  he  had  taken  and  would  take  no  part  in  its 
affairs. 


The  deed  was  executed  by  nineteen  subscribers,  par- 
ties of  the  first  part,  in  respect  of  450  shares,  amount- 
ing to  9,200/.,  on  account  of  which  715Z.  was  paid  up. 

Early  in  December  the  project  was  abandoned,  and  on 
the  6th  of  August  1849  was  ordered  to  be  wound  up 
under  the  provisions  of  the  act.. 

The  Master  in  1851  settled  upon  the  list  of  contribu- 
tories  the  managing  committee,  and  also  the  subscribers 
who  had  executed  the  subscribers'  agreement. 

On  the  34th  of  June  1853  the  Master  made  an  order, 
declaring  that  the  persons  who  had  paid  their  subscrip- 
tions, and  executed  the  deed  containing  the  covenant  to 
indemnify  the  managing  directors,  were  bound  by  that 
covenant,  and  were  alone  liable  to  a  call,  and  he  accord- 
ingly made  the  call  upon  them,  and  not  on  the  contribu- 
tories,  who  were  on  the  managing  committee.  Some  of 
the  contributories  appealed  to  the  Vice-Chancellor  against 
the  order  for  this  call. 

The 
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The  Vice-Chancellor,  by  the    order    under  appeal, 
directed  that  the   order  of  the  Master  should  be  dis- 
charged, and  that  all  further  proceedings  in  the  matter 
should  be  stayed  under  the  order  dated  the  27th  of  July 
1849  for  winding  up  the  said  Cpmpany,  and  that  the  offi* 
cial  manager  of  the  said  Company  should  repay  all  the 
monies  paid  to  him,  to  the  persons  from  whom  he  re- 
ceived the  same,  with  liberty  for  the  official  manager  to 
make  such  application  to  the  Court  relating  to  his  costs 
as  he  might  be  advised. 


1854. 

In  re 

The 
Dover,  &c. 

JoNCTXOlt 

Railway 
Company,  &o. 

Carew*8 
Case. 


Mr.  Roxburgh  supported  the  appeal. 

-• 
Mr.  Malins,  Mr.  Chichester,  and  Mr.  Dickinson  were 
for  some  members  of  the  managing  committee. 

Mr.  Chandless  and  Mr.  W.  H.  Terrell^  and  Mr. 
DonteZand  Mr.  Selwyn,  for  others,  cited  Thompson  v.  The 
Unioersctl  Salvage  Company  (a). 

Mr.  Henry  Stevens  appeared  for  Mr.  Cory,  the  Peti- 
tioner for  the  winding-up  order. 

Mr.  Charles  Hall  and  Mr.  Wyllys  Mackeson  appeared 
for  other  parties. 


Mr.  Roxburgh,  in  reply. 

The  Lord  Justice  Knight  Bruce. 
Three  motions  in  this  matter,  on  the  part  of  different 
persons,  coming  on  together  in  1853  and  in  the 
present  year  before  one  of  the  learned  Vice-Chancellors, 
produced  the  order  now  under  appeal,  which  was  made 
in  January  last,  an  order  the  result  certainly  of  an  earnest 

and 


VoLV. 


(a)  3  Exch.  310. 

H 


D.M.G. 


March  16. 


Company,  &c, 
Carkw'b 
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1854.       and  (I  may  perhaps  be  permitted  fo  add)  a  most  laudable 

j^  ■  desire^  on  the  part  of  the  learned  judge,  to  end  a  vexa- 

The         tious  and  harassing  litigation  by  doing  final  and  complete 

Jun^ctiom'    justice  to  and  upon  all  unhappy  enough  to  be  concerned  in 

Railway      it.     In  the  way  of  this,  with  such  materials  only  as  his 

Honor  had  to  deal  with,  there   were  great  difficulties 

Case.        which  he  thought  not  insurmountable.     I  have  tried  to 

think  so,  but  have  not  been  able   to  persuade  myself 

of  it. 

His  Honor  has  directed  a  stay  of  all  proceedings  under 
the  order  made  in  August  1849,  which,  directing  the 
Company  or  Association,  or  inchoate  Company  now  before 
us,  to  be  dissolved  and  wound  up,  was  under  the  statutes 
of  1848  and  1849,  or  under  the  former  of  those  statutes, 
the  origin  and  foundation  of  the  Court's  jurisdiction  to 
hear  the  motions.  But  no  such  thing  was  asked  by  the 
motions,  or  by  any  one  of  them,  nor  has  the  order  of 
1849,  so  far  as  I  am  aware,  been  ever  sought  to  be  dis- 
charged. It  remains  in  force,  subject  only  to  the  stay  or 
partial  stay  caused  by  that  under  appeal.  Now  the  mere 
circumstance  that  an  order  on  a  motion  goes  beyond  the 
terms  of  the  notice  may  be  immaterial,  as  between  those 
who  have  taken  part  in  the  debate  or  appeared  upon  it ; 
not  so,  I  apprehend,  as  to  persons  interested,  who, 
served  with  the  notice,  have  done  neither,  but  rested  on 
their  right  to  assume  that  nothing  beyond  the  notice 
would  be  asked  or  done.  This  consideration  seems  of 
itself  fatal  to  the  order  of  January  last,  for,  as  I  under- 
stand, some  persons  interested  in  the  subject,  who  were 
properly  and  necessarily  served  with  n6tice  of  th^motions» 
or  of  one  of  them  did  not  appear  before  the  Vice-Chan- 
cellor ;  and  of  these,  some  at  least  I  believe  have  not 
appeared  before  us. 

If  all  served  had  however  appeared,  still  I  should  re- 
spectfully 
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spectfiilly  have  dissented  from  the  order  for  more  than       1854. 

one  reason ;  not  only  because^  in  my  judgment,  there  was         . 

and  is  an  insufficiency  of  evidence  to  support  it ; — not    Dover,  &c. 

only  because,  upon  the  materials  before  us,  it  seems  to      Ra'Ilwat 

deprive  Mr.  Cory  (who,  in   1849,  obtained  the  original  Company,  &c. 

order)  of  a  provision  for  rights,  which  at  present  there      Carew's 

seems  ground  for  holding  him  entitled  to  demand  some 

provision  for, — ^but  also  because  certain  persons  who,  as 

creditors,  have  proved  debts  in  the  Master's  office  under 

that  order,  having  not  been  served  with  notice,  have  not 

had  an  opportunity  of  contending  that  the  ordinary  course 

of  proceeding  under  it  ought  not    to  be    interrupted, 

restrained  or  varied.    The  question  is  not  whether  they 

could  successfully  so  contend,  or  whether  they  have  or 

had  an  interest  in  the  contention.     It  is,  whether  an  order 

such  as  that  of  January  last,  could  be  made  without 

affording  them  an  opportunity  of  being  heard.     I  think 

that  it  could  not.     Neither  have  they,  on  the   present 

occasion,  been  served. 

It  has  been  insisted,  on  the  part  at  least  of  one  Re- 
spondent, Mr.  Dayrell,  that  the  only  Appellant  here,  the 
official  manager,  had  no  title  to  appeal,  and  is  without  a 
standing  place.  To  this  argument  1  have  been  unable 
to  accede.  He  was  I  believe  served,  necessarily  served, 
with  the  three  notices  of  motion, — appeared  and  addressed 
the  Court  on  them,  as  it  was  his  right  and  his  duty  to  do, — 
b  affected  by  the  order  that  he  appeals  against,  and,  if 
we  should  assume  that  it  provides  sufficiently  for  his 
costs  and  remuneration,  as  far  as  merely  his  personal 
interest  is  concerned  (though  I  do  not  so  assert),  still  he 
is  directly  interested  in  its  regularity  or  irregularity, 
supportableness  or  insupportableness.  And  his  right  to 
bring  the  appeal  here,  as  to  the  entire  case,  involved  in 
the  order,  was  and  is,  in  my  judgment,  clear  and  un- 
questionable. 

H  2  But 
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1854.  But  Mr.  DayrelVs  learned  counsel  have  also  argued 

^"^^^^  that  the  appeal  is  barred  by  lapse  of  time  ;  and  it  is  true, 

The  I  believe,  that,  when  Mr.  Dayrell  was  served  with  notice 

JumrrioN*  ^^  ^^  appeal  motion,  more  than  three  weeks  from  the 

Railway  day  of  making  the  order  of  January  had  elapsed.     But 

^       ',     '  the  notice  was  served  earlier,  and  in  due  time  and  manner, 
Carewb  '  . 

Case.         on  those  whose  motions  the  three  original  motions  were, 

and  that,  in  such  a  case  at  least  as  the  present,  was  suffi- 
cient to  save  the  lapse,  it  having  been  the  act  of  ourselves 
to  require  service  on  others.  This  objection,  therefore, 
also  in  my  opinion  fails. 

These  are  the  reasons  of  which  I  reserved  the  state- 
ment, when,  on  the  1 1  th  of  the  present  month,  we  in- 
formed the  counsel,  that  we  should  discharge  the  order 
of  January ^  and  hear  the  reply  as  to  the  nature  of  that  to 
be  substituted  for  it,  which  now  we  have  done ;  and  we 
have  come  to  the  same  conclusion  as  the  Vice-Chancellor 
respecting  the  call,  namely,  that  it  cannot  stand.  The 
materials  before  the  Master  were  not,  nor  are  those 
before  us,  sufficient,  as  I  conceive,  to  sustain  it,  made  as 
it  was  exclusively  on  those  who  had  actually  executed 
the  deed  constituting,  or  intended,  or  professing  to  con- 
stitute this  Company  or  Association.  And  in  saying 
**  exclusively,"  I  do  not  intend  to  intimate  an  opinion 
whether  on  those  materials  alone  it  could  have  been,  or 
can  be,  properly  made  upon  any  of  them  at  all. 

The  covenantors  in  the  deed  are  the  parties  to  it,  of  the 
first  part ;  but  they  covenant  to  indemnify  those  only,  who 
were  or  should  become  some  of  the  parties  to  it  of  the 
first  part,  and  so  liable  to  the  covenant,  not  less  than  the 
other  parties  of  the  first  part.  Again,  upon  the  evidence 
as  it  stands,  Mr.  Frewin  was  untruly  represented  to  the 
actually  executing  parties  to  the  deed  as  a  managing 
director ;  nor  do  I  see  at  present  anything  enabling  me 
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to  say  either  that  this  misrepresentation  was  immaterial,        1854. 

or  that  they  have  not  a  right  to  charge  with  it  some  at        j^  ^ 

least  of  those  who  were  in  truth  managing  directors,         '^"^o. 

and  to  have  them  dealt  with  accordingly.  Junction' 

Railway 
Company,  &c. 
Perhaps  additional  evidence  may  hereafter  be  brought      carbw's 

forward.     At  present  the  proper  order,  to  substitute  for        Cabb. 

that  of  January,  seems  to  me  to  be,  to  discharge  the  call, 

and  to  give  all  parties  their  costs  of  the  motions,  before 

the  Vice-Chancellor  and  here,  out  of  the  estate.     Thus 

far  I  think  that  we  may  go,  without  requiring  service  on 

the  creditors. 

The  Lord  Justice  Turner. 

I  certainly  should  have  been  very  glad  if  I  could  have 
found  my  way  to  support  the  order  made  by  the  Vice- 
Chancellor.     By  that  order,  he  has  discharged  the  call 
which  was  made  in  June  1853,  has  directed  all  further 
proceedings  in  the  matter  to  be  stayed,  and  has  ordered 
the  official  manager  to  refund  the  money  which  he  has 
received,  and  given  him  liberty  to  apply  with  respect  to 
his  costs.     The  first  difficulty  in  this  order,  as  it  appears 
to  me,  is  this— a  number  of  creditors  have  proved  their 
debts  in  the  Master's  office  under  the  winding-up  order, 
to  the  amount  of  some  6,000Z.  or  7,000Z.     Now,  it  may  be 
quite  true  that  those  creditors  may  not  have  a  right  of 
themselves  to  apply  to  this  Court  for  the  purpose  of 
having  their  debts  paid  out  of  the  estate,  but  it  is  equally 
clear,  that  every  shareholder  or  contributory  to  the  Com- 
pany  has   an    interest  in  those   creditors   being   paid, 
because  each  of  the  creditors  may  undoubtedly  institute 
proceedings  against  some  or  other  of  the  contributories 
for  the  purpose  of  recovering  his    debt;    and  it  is  a 
necessary  element  in  the  winding  up,  that  those  creditors 
should  be  paid   in    some  way  or  other.      If  we   had 

before 


In  re 
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before  us  every  contributory,  it  might  be  possible  that 
they  might  say,  as  among  themselves,  "  We  will  make 
The  arrangements  for  the  payment  of  the  creditors,  and  stay 
i^^li^l'  all  proceedings  for  winding  up."  But  all  the  persons 
Railway      who  are  contributories  are  not  before  the  Court  on  the 

COMrANT,  &d.  1       1  n  1     .      . 

-,        ,        present  motion,  and,  therefore,  tlieir  interests  m  respect 
Case.        of  the  payment  of  the  debts  will,  in  truth,  be  entirely 
disregarded  if  this  order  be  maintained. 

Again,  the  contributories  comprise  not  only  persons  who 
are  liable  for  the  debts  of  the  Company  who  are  but  persons 
also  who  have  made  overpayments  on  account  of  the 
Company,  and  have  a  right  to  have  the  amount  of  what 
they  have  overpaid  ascertained.  We  have  nothing  here 
to  shew  that  some  of  these  persons,  who  do  not  appear 
on  the  present  occasion,  may  not  have  a  right  to  receive 
back  some  monies  which  they  may  have  paid  on  account 
of  the  Company.  It  seems  to  me,  therefore,  that  the 
order  made  in  the  absence  of  all  the  parties  interested 
cannot  be  maintained. 

It  has  been  argued,  that  the  official  manager  suffi- 
ciently represents  the  creditors  and  the  absent  share- 
holders, but  I  apprehend  that  the  official  manager  is  in 
the  nature  of  a  trustee.  It  is  his  duty  to  see  that  all  the 
proceedings  under  the  winding  up  are  regular,  and  to 
attend  the  Court  for  the  purpose  of  informing  the  Court, 
and  taking  care  the  proper  orders  are  made  in  these 
cases. 

I  think  that  the  order  of  the  Vice-Chancellor  cannot 
be  maintained.  I  should  have  been  very  glad  indeed,  if 
I  could  have  seen  my  way  to  declare  the  rights  and 
liabilities  of  the  parties,  and  I  have  looked  at  the  case 
with  that  view;  but  in  the  state  of  the  evidence  before  us, 

I  do 
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I  do  Dot  see  my  way  to  such  a  declaration.    I  am  afraid 

that  nothing  can  be  done,  but  to  discharge  the  order  for 

the  call,  and  to  discharge  the  order  made  by  the  Vice-         Thi 

Chancellor.  H«^^»t  *«• 

junctiov 

Railway 

COMPAN  Y|  fto. 

♦  Cariw*! 

Caii. 


DRYSDALE  v.  MACE. 


March  le. 


rpHIS  was  an  appeal  from  the  decision  of  Vice-Chan-     Befort  The 
cellor  Stuartj  dismissing  with  costs  a  claim  for  the       ^TicBa.^*" 
ipecific  performance  of  an  agreement  for  the  purchase  of  By  an  agree- 
t  freehold  estate  in  fee  simple  in  reversion.  wfe  ofa"^* 

▼enionary 
The  case  is  reported  in  the  2nd  volume  of  Messrs.  u*was«ti^ 
SfHok  and  OiffarcTs  Reports,  page  225,  where  the  facts  ^^^j  *^^t  a 
will  be  found  fully  stated.     The  following  is  a  summary  deed  of  1836, 

of  them:—  f^'^f.f*'* 

that  a  life  an- 
nul^ granted 
The  property  had  been  put  up  for  sale  by  auction,  ^  ^'^'  ^^ 

and  not  having  been  then  sold  was  subsequently  sold  or  claimed  for 

by  private  contract  to  the  present  Defendant,  subject  to  ^*8^*  ^^k 

printed  conditions,  which  had  been  prepared  for  the  sale  declaration  of 

by  auction.     Before  the  contract  was  entered  into,  the  Jhat^no  cladm 

auctioneer  requested  the  Defendant  to  take  the  advice  of  had  been  made 
,.       ..  .  -  j.^.  upon  him  since 

lus  solicitor  upon  the  conditions.  1841,  and  that 

he  believed 
that  the  an- 

The  ninth  condition  of  sale  was  as  follows : —  nuity  had  not 

been  claimed 
for  the  last 

"  That  a  statement  in  a  deed  of  the  21st  oi  December  twenty  years), 

1839,  that  a  life  annuity  granted  to  George  Morris  in  "lurive  evi^"" 

April  clence  that  the 
annuiW  had 
detennined.  It  appeared  that  the  annuity  was  granted  by  a  person  entitled  m  rever- 
lioii,  and  was  granted  for  the  life  of  the  survivor  of  four  persons,  two  at  least  of  whom 
vers  living:— He/!t/,  that  the  omission  to  state  these  circumstances  disentitled  the 
viodor  to  enforce  the  stipulation  in  a  specific  performance  suit  instituted  by  him. 
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Ajpril  1824  had  not  been  paid  or  claimed  for  eight  years 
previously^  and  which  will  be  supported  by  a  declaration 
by  the  vendor  that  no  claim  has  been  made  on  him  since 
the  decease  of  his  testator  in  1841,  and  that  he  believes 
that  the  same  has  not  been  claimed  for  the  last  twenty 
years,  shall  be  conclusive  evidence  of  the  fact  of  such 
annuity  having  determined,  and  of  the  cesser  of  the  term 
limited  for  securing  the  same/' 

On  the  abstract  being  delivered,  it  appeared  from  a 
recital  in  one  of  the  deeds  abstracted,  that  by  an  inden- 
ture dated  the  8th  of  April  1824,  the  then  owner  of  the 
reversion  and  a  surety  covenanted  to  pay  an  annuity  of 
SSL  for  the  lives  therein  mentioned  to  George  Morris, 
his  executors,  administrators  and  assigns ;  and  also 
demised  the  reversion  to  a  trustee  for  a  term  of  five 
hundred  years,  upon  trust,  in  case  the  annuity  should  be 
in  arrear  for  one  calendar  month,  to  sell  the  property, 
and  by  means  of  the  money  thereby  raised  to  secure  the 
annuity  in  manner  therein  mentioned. 

It  did  not  appear  on  the  abstract  for  how  many  lives 
the  annuity  was  granted ;  but  the  Defendant's  solicitor 
ascertained  that  the  annuity  was  payable  during  four  lives 
and  the  life  of  the  survivor,  and  that  two  at  least  of  the 
lives  were  in  existence. 

Mr.  Malins  and  Mr.  T,  Stevens,  for  the  Appellant 

The  ninth  condition  is  clear  and  unambiguous,  and 
was  acceded  to  by  the  Defendant,  not  hastily  in  an 
auction-room,  but  after  advising  with  his  solicitor.  It 
must  therefore  have  the  same  effect  as  any  other  stipula- 
tion entered  into  with  deliberation  between  competent 
persons  properly  advised;  Hume  v.  Bentl€y{a).     The 

notice 
(a)  5  DeG.^  Sm.  520. 
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notice  afforded  by  the  agreement  of  the  deed  of  1837  is 
notice  of  all  its  contents;  Fenton  y.  Browne  (a),  and 
TrawerY.Newcomeifi).  The  price  was  regulated  with 
reference  to  the  risk  of  having  to  pay  the  annuity,  and  it 
would  be  most  unjust  to  give  the  purchaser  the  benefit 
of  the  reduction  of  price  without  his  being  bound  by  the 
stipulation  in  consideration  of  which  the  reduction  was 
obtained. 

Tke  Lord  Justice  Turner  referred  to  Southhy  v. 
Eutt  {c),  and  Warren  v.  Richardson  {d)» . 

The  Lord  Justice  Knight  Bruce  referred  to  Seaton 
f .  Mapp  (e),  and  Lord  St.  Leonards'  Concise  View  of  the 
Law  of  Vendors  and  Purchasers  (/).  His  Lordship  also 
referred  to  Cox  v.  Dolman  (j/). 

Mr.  Bacon  and  Mr.  Younge  for  the  Respondent  were 
not  called  upon. 

The  Lord  Justice  Knight  Bruce. 

Though  I  do  not  attribute  wrong  intention  to  the 
Plaintiff*  or  his  solicitors  in  this  case,  and  though  the 
conditions  of  sale  do  not  perhaps  contain  any  statement 
strictly  untrue  or  strictly  incorrect,  I  am  of  opinion  that 
the  ninth  condition  might  well,  and  would  better,  have 
been  otherwise  than  it  is.  I  think  that  it  should  have 
mentioned,  according  to  the  fact,  that  the  annuity  called 
b  it  ^  a  life  annuity,"  had  been  granted  for  the  lives  of 
four  persons  and  the  life  of  the  longest  liver  of  them, 
and  should  have  explained  that  the  annuity,   though 

created 

(a)  14  Fef.  144.  (e)  2  Coll  556. 

(6)  3  Mer.  704.  (/)  Page  243. 

(c)  2  Myl.  *  Cr.  207.  (g)  2  De  G.  M.  ^  G.  592. 

(d)  Younge,  1. 
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created  by  a  predecessor  in  title  of  the  vendor,  was  so* 
not  by  an  owner  of  an  interest  in  possession  in  the 
landed  property  in  question,  but  by  one  who  had  only 
an  interest  in  that  property  in  remainder  or  reversion ; 
that  is  to  say,  an  interest  subject  to  the  same  life  estate 
•  of  the  lady  (stated  in  the  particulars  to  be  in  her  seventy- 
,  first  year)  as  existed  at  the  time  of  the  contract  in  litiga- 
tion.  Whether  considering  Cox  v.  Dolman  (a)  as  bearing 
or  not  bearing  importantly  on  the  subject,  it  seems  to 
,me  no  slight  matter  that,  upon  that  lady's  decease  heavy 
arrears  of  the  annuity  may  (I  do  not  say  with  a  cer^ 
tainty,  but  with  a  possible  chance  of  success)  be  claimed 
.and  sought  to  be  raised  out  of  the  property  by  means  of 
.  the  term  created  in  18^4  for  the  purpose  of  securing  the 
,  annuity ;  for  that  term  must  be  taken  to  be  now  in  fact 
subsisting.     Two  of  the  four  lives,  it  appears,  were  in 
existence  at  the  date  of  the  contract ;  nor  is  either  of  the 
,  two  shewn  to  have  ceased.    The  memorial  registered  of 
the  grant  of  the  annuity,  which  was  not  before  the  Vice- 
Chancellor,  has  been  produced  before  us,  and  seems  to 
be  not  unlikely  to  raise  an  arguable  question.     I  con- 
ceive, however,  that  we  cannot  enter  into  that,  but  must, 
for  every  present  purpose  at  least,  treat  the  grant  as 
valid. 

Under  these  circumstances  the  case  is,  I  agree  with 

the  learned  Vice-Chancellor,  not  one  for  specific  per- 

'  fbrmance.     The  Plaintiff  may  do  what  he  can  at  law. 

As  to  costs  there  should,  I  think,  be  none  of  the  Appeal, 

but  I  am  not  so  clear  that  the  claim  ought  to  have  been 

<  dismissed  without  costs  as  to  render  it  right  for  me  to  say 

'that  those  already  given  should  be  taken  away. 

1 

The  Lord  Justice  Turner. 

The  case  turns  upon  two  points :  First,  what  was  the 

^  effect 

(a)  2IkG.M,^G.  592. 
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effect  of  the  description  of  the  annuity,  as  a  life  annuity, 
granted  to  George  Morris;  secondly,  the  effect  to  be 
given  to  the  condition  that  certain  evidence  should  be 
condusiTe  as  to  the  annuity  having  determined. 

As  to  the  first  point, — if  an  annuity  is  described  to  a 
purchaser  as  a  life  annuity  granted  to  a  specified 
person,  the  purchaser  cannot  collect  from  such  a  de- 
scription that  the  annuity  was  granted  for  four  lives.  It 
it  the  duty  of  a  vendor  to  make  his  conditions  clear.  It 
is  said,  however,  that  the  condition  in  this  case  is  so 
worded  as  to  put  the  purchaser  on  inquiry;  as  was  held 
in  the  cases  where  a  leasehold  estate  was  stated  to  be 
lenewable  on  payment  of  a  small  fine,  and  where  an 
advowson  was  sold  with  a  representation  that  there  was 
t  prospect  of  a  speedy  vacancy.  But  those  expressions 
were  vague,  and  could  not  lead  a  purchaser  to  any  defi- 
nite conclusion.  Here  terms  are  used  calculated  to  lead 
the  purchaser  to  believe  that  the  annuity  was  only  for 
one  life. 

As  to  the  second  point,  I  am  not  so  clear.  I  think 
diat  there  is  considerable  doubt  whether  the  purchaser 
did  not  contract  to  buy  the  estate,  subject  to  the  risk, 
whether  the  annuity  was  subsisting  or  not,  but  I  am 
disposed  to  think  that  the  true  construction  of  the  con- 
tract is,  that  the  purchaser,  although  not  entitled  under 
the  conditions  to  require  the  vendor  to  furnish  further 
evidence  that  the  annuity  had  determined,  bought,  never- 
theless, on  the  footing,  that  the  annuity  was  not  sub- 
nsting. 
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Between  WILLIAM  FRANCIS,  late  an  Infant, 
Plaintiff; 

and 

HENRY  FRANCIS,  ABSALOM  FRANCIS 

and  ALICE  FRANCIS,  Defendants ; 

and 

Between  the  said  WILLIAM  FRANCIS,  Plain- 

tiff, 

and 

JOHN    FINCH,    WILLIAM    THOMAS    and 

GEORGE  MORGAN,  Defendants; 

And  in   the   Matter  of  WILLIAM   HICHENS  and 

WILLIAM  HICHENS  the  Younger; 

Ex  parte  WILLIAM   FRANCIS    and   ALICE 
FRANCIS; 

Ex  parte  WILLIAM  HICHENS,  and  WILLIAM 
,,    .  ,  HICHENS  the  Younger, 

March  17,  20.  ^ 

Before  The     fTHHESE  were  two  petitions,  in  the  nature  of  a  peti- 

LORDS  Jus-  I         ^.  J  .  ,  «  .  « 

TicEs.  ^^^^  ^"^  cross  petition,  against  the  confirmation  of 

A  trustee  parts 

under  a  will 

committed  a  breach  of  trust  by  lending  trust  monies  to  bis  co-trustee  upon  a  mortgage 
for  a  term  of  years.  An  administration  suit  was  instituted,  and  he  was  ordered  to  pay 
the  money  into  Court.  He  sold  part  of  the  mortgaged  property  under  a  power  of  sale 
in  the  mortgage,  and,  on  the  application  of  two  of  the  cestuis  que  trustent,  the  proceeds 
were  paid  into  Court,  subject  to  an  order  that  they  were  not  to  be  paid  out  without  the 
consent  of  the  purchaser.  The  trustee's  solicitors  refused  to  give  up  the  mortgage 
deeds  unless  upon  payment  of  their  bill  of  costs : — Held, 

1.  That  the  circumstances  of  the  realization  of  the  trust  fund  by  the  tmstee't 
solicitors,  and  of  the  cestuis  que  trustent  availing  themselves  of  that  realization,  did  not 
entitle  the  trustee's  solicitors  to  a  lien  on  the  deeds  or  on  the  fund  in  Court,  as  against 
the  cestuis  que  trustent,  but  that  they  could  have  no  higher  claim  against  the  deeds  or 
the  fund  than  that  of  their  client,  the  trustee. 

2.  That  by  instituting  an  administration  suit,  and  obtaining  an  order  against  the 
trustee  personally  for  payment  of  the  trust  monies  into  Court  (which  order  had  not 
been  obeyed),  the  cestuis  que  trustent  had  not  waived  their  right  to  pursue  the  truat 
money  into  tibe  unauthorized  investment. 
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p&rts  of  the  Master's  report  The  case  is  reported  ante. 
Vol.  2f  page  73,  upon  a  question  of  jurisdiction,  arising 
on  the  original  petition,  on  which  the  reference  to  the 
Master  was  directed.  The  merits  were  now  to  be  dis- 
posed of,  on  the  facts  in  evidence,  and  found  by  the 
Master. 


1854. 
Francis 

V, 

Francis 
and  Others. 


They  were  so  far  as  is  material  as  follows : — 


WiUiam  Francis,  by  his  will  dated  the  14th  of  jS^p- 
iemher  1829,  directed  that  all  monies  belonging  or  due* 
to  him  at  the  time  of  his  decease  should  be  laid  out  in 
such  securities,  buildings,  or  in  purchases,  as  his  trustees, 
or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should,  in  their  and  his 
judgment  and  discretion,  think  most  advantageous,  and 
be  for  the  benefit  and  interest  of  his  wife  and  children, 
subject  to  the  purposes  of  that  his  will;  the  whole  of 
which  monies,  together  with  all,  every  and  singular  the 
goods  and  chattels,  real  and  personal  estate,  lands,  pro- 
perty, premises,  substance  and  effects  whatsoever,  and 
wheresoever  situate  or  being,  that  he  should  die  pos- 
sessed of,  or  which  should  or  might  belong  or  come  to 
him  after  his  death,  he  gave,  devised  and  bequeathed  unto 
WUUam  Francis f  Henry  Francis  and  Absalom  Francis, 
and  the  survivor  of  them,  and  the  executors,  administrators 
and  appointees  of  such  survivor,  in  trust  nevertheless  to 
permit  and  suffer  the  testator's  wife  Alice  to  receive  and 
use  the  rents,  issues  and  profits  arising  or  to  arise  from 
such  monies,  securities,  buildings,  purchases  and  effects 
for  her  own  maintenance  and  the  maintenance,  education 
and  bringing  up  of  his  children  during  her  widowhood ; 
and  from  and  immediately  on  her  marrying  again   or 
dying,  which  should  first  happen,  then  in  trust  for  the 
maintenance,  education  and  bringing  up  of  his  children, 
until  the  youngest  of  them  (who  should  come  of  age) 

should 


no 

1854. 

Francis 

V, 

Francis 
and  Others. 
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should  be  twenty-one  years  old ;  and  on  such  of  bis 
children  coming  of  the  age  of  twenty-one  years,  and  in 
case  his  said  wife  should  be  then  or  theretofore  married 
again  or  dead,  he  gave,  devised  and  bequeathed  all, 
every  and  singular  the  said  monies,  securities,  buil(Ung8, 
purchased  goods  and  chattels,  real  and  personal  estate, 
lands,  property,  premises,  substance  and  effects,  or  such 
of  them  respectively  as  should  be  then  in  being,  and 
accumulated  unto  his  said  children,  share  and  share  alike, 
as  tenants  in  common. 


The  testator  died  in  1837,  leaving  Alice  Francis,  his 
widow,  and  the  Plaintiff,  William  Francis,  his  only  child 
him  surviving,  and  he  also  left  him  surviving  the  Defend- 
ant, Henry  Francis  and  Absalom  Francis,  two  of  the 
executors  and  trustees  named  in  his  will,  but  William 
Francis,  the  other  executor  and  trustee,  died  in  the  life- 
time of  the  testator. 

The  will  and  codicil  were  proved  by  Henry  Francis 
and  Absalom  Francis  on  the  28th  of  December  1837. 

By  an  indenture,  dated  the  22nd  of  October  1841,  and 
made  between  Absalom  Francis  of  the  one  part,  and 
Henry  Francis  of  the  other  part,  in  consideration  of 
1,000/.  therein  expressed  to  be  paid  by  Henry  Francis 
to  Absalom  Francis,  Absalom  Francis  demised  unto 
Henry  Francis,  his  executors,  administrators  and  assigns, 
certain  hereditaments  belonging  to  Absalom  Francis  for 
500  years,  subject  to  redemption  upon  payment,  by  -4 J- 
salom  Francis,  his  executors,  administrators  or  assigns, 
unto  Henry  Francis,  his  executors,  administrators  or 
assigns,  of  1,000/.  with  interest. 


By  another  indenture,  dated  the  same  22nd  of  October 
1841,  and  made   between  Absalom  Francis,    Richard 

Powning, 
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Powftmfff  Matthew  Francis^  John  Henry  Joseph  Howell 
and  WUUam  Davey^  of  the  one  part,  and  Henry  Francis^ 
of  the  other  part,  in  consideration  of  2,000/.  therein  ex- 
pressed to  be  paid  by  Henry  Francis  to  Absalom 
Fronds^  Richard  Pawning^  Matthew  Francis^  John 
Henry  Joseph  Howell  and  William  Davey^  certain  lease- 
hold hereditaments  were  demised  unto  Henry  Francis, 
bis  executory  administrators  and  assigns,  for  the  residue 
of  a  term  of  ninety-nine  years,  except  the  last  two  days 
thereof,  for  securing  the  repayment  of  2,000/*  and  in- 
terest, and  the  deed  contained  a  power  of  sale. 


1854. 

Francis 

V. 

Francis 
and  Others.' 


The  Defendants,  Absalom  Francis  and  Henry 
Fronds,  by  their  joint  answer,  admitted  (as  the  fact 
was)  that  the  sum  of  1,000/.,  secured  by  the  first- 
mentioned  mortgage,  and  the  sum  of  1,746/.  10^.  4e/., 
part  of  the  2,000/.  secured  by  the  secondly-mentioned 
mortgage,  were  part  of  the  residuary  personal  estate  of 
the  testator  William  Francis,  which  had  come  to  the 
hands  of  Henry  Francis  as  one  of  the  executors  and 
trustees  of  the  will ;  and  they  also  admitted  that  the  clear 
residuary  estate  of  the  testator  come  to  the  hands  of  the 
said  Defendant,  including  those  sums,  amounted  to 
3,246/.  10s.  M. 


By  an  order  made  in  the  causes  on  the  motion  of  Wil- 

Sam  Francis  on  the  3 1st  o{  January  1845,  it  was  ordered 

that  the  Defendant  Henry  Francis  should,  on  or  before 

the  first  day  of  the  then  next  Easter  Term,  or  thereafter 

within  a  week  of  service  of  the  order,  pay  into  the  bank, 

with  the  privity  of  the  accountant-general,  to  the  credit  of 

the  cause  3,246/.  10^.  4</.,  admitted  by  the  answer  of  the 

two  Defendants  to  be  the  amount  of  the  clear  residue  of 

the  personal  estate  of  the  testator  come  to  their  hands, 

together  with  another  sum  therein  mentioned ;  such  sums 

to  be  invested,  and  the  dividends  thereof  from  time  to 

time 
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time  accumulated,  subject  to  the  further  order  of  the 
Court. 

By  the  decree  made  at  the  hearing  on  the  26th  of 
November  1846,  the  usual  accounts  were  ordered  to  be 
taken  of  the  estate  and  effects  of  the  testator,  and  the 
Master  was  to  be  at  liberty  to  state  any  circumstances 
specially  as  to  any  investment  or  investments  of  any  part 
of  the  testator's  estate. 

The  order  of  the  31st  of  January  1845  was  duly 
served,  but  no  part  of  the  3,246Z.  lOs.  Ad.  had  been  paid 
by  Henry  Francis  into  the  bank. 

In  January  1845,  the  Defendant  Absalom  Frauds^ 
and  William  Davey  and  Matthew  Francis  were  duly 
declared  bankrupts. 

The  Chester  and  Holyhead  Railway  Company  took, 
for  the  purposes  of  their  railway,  part  of  the  heredita- 
ments comprised  in  the  two  mortgages,  and  the  purchase 
and  compensation  monies  payable  by  them  to  Henry 
Francis  were  adjusted  at  500/.  Henry  Francis  executed 
a  conveyance  of  these  hereditaments  to  the  Company, 
but  did  not  deliver  the  conveyance  to  them. 

On  the  5th  of  February  1846,  Henry  Francis^  in  pur- 
suance of  his  power  of  sale  under  the  secondly  above- 
mentioned  mortgage,  contracted  to  sell  to  John  Evans 
Humphreys,  for  500/.,  the  leasehold  hereditaments  com- 
prised in  that  security,  except  those  taken  by  the  railway 
company.  Mr.  Humphreys  afterwards  contracted  with 
the  parties  interested  for  the  purchase  of  the  inheritance 
of  the  mortgaged  hereditaments,  and  for  the  application 
of  the  purchase-money  in  payment  of  the  mortgages. 

In  November  1848,  a  conveyance  of  the  hereditaments 

unto 
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unto  and  to  the  use  of  Mr.  Humphreys^  liis  heirs,  ap- 
pointees and  assigns,  was  executed,  but  it  had  not  been 
delivered  to  Mr.  Humphreys. 

By  an  order  made  in  the  causes  on  the  14th  of  June 
1851,  on  the  petition  of  the  Plaintiff,  it  was  ordered  that 
Mr.  Hwn^hreys  should  be  at  liberty,  on  or  before  the 
25th  of  July  then  next,  to  pay  into  Court  to  the  credit 
of  the  first  above-mentioned  cause  the  sum  of  905/., 
subject  to  the  further  order  of  the  Court ;  and,  upon  such 
payment  being  made,  it  was  ordered  that  the  Defendant, 
Henry  Francis,  should  deliver  up  to  Mr.  Humphreys 
the  conveyance  of  the  property  executed  as  above-men- 
tioned, and  all  other  deeds,  papers  and  writings  relating 
to  the  hereditaments  in  his  possession  or  power;  and 
it  was  ordered  that  the  Chester  and  Holyhead  Railway 
Company  should  be  at  liberty,  on  or  before  the  ^th  day 
of  July  then  next,  to  pay  into  Court,  to  the  credit  of  the 
first-mentioned  cause,  the  sum  of  500/.,  together  with  the 
sum  of  41/.  13^.  4«/.  the  amount  of  interest  thereon.  And, 
on  such  last-mentioned  payment  being  made,  it  was 
ordered  that  the  Defendant,  Henry  Francis,  should 
deliver  up  to  the  railway  company  the  conveyance  to 
them,  and  instead  of  the  sum  of  3,246/.  lOs.  4d.  (the 
amount  directed,  by  the  order  of  the  31st  of  January 
1845,  to  be  paid  into  the  bank  to  the  credit  of  the  cause, 
it  was  ordered  that  the  Defendant  Henry  Francis  should, 
within  a  week  after  service  of  the  now  stating  order,  pay 
into  Court  1,796/.  lOs.  4«/.,  subject  to  further  order ;  and 
it  was  ordered  that  the  several  sums  when  paid  in  should 
not  be  paid  out  without  notice  to  Messrs.  Hichens  and 
Son,  Mr.  Humphreys  and  the  railway  company. 


1854. 

Francis 

V. 

Francis 
and  Olhers. 


Messrs.  Hichens  and  Son  had  acted  as  solicitors  for 
the  Defendants,  Henry  Francis  and  Absalom  Francis,  in 
the  causes,  and  claimed  to  have  a  lien  on  the  deeds  for 

Vol.  V.  I  D.  M.  G.        certain 
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certain  costs  alleged  to  be  due  to  them  from  Henry 
Francis,  and  for  monies  alleged  to  have  been  advanced 
to  him  by  them  or  one  of  them. 

William  Hichens  acted  as  such  solicitor  in  putting  in 
the  answer  of  the  Defendants,  Henry  Francis  and  Ah- 
salom  Francis,  wherein  they  made  the  admissions  above- 
stated. 

The  Master  found  that  there  was  not  any  debt  remain^ 
ing  due  and  owing  from  the  estate  of  the  testator. 

By  an  order  of  Vice-Chancellor  Parker,  on  the  peti- 
tion of  William  Francis  and  Alice  Francis,  dated  the 
17th  of  January  1852,  after  expressing  that  the  Court 
was  of  opinion  that  William  Hichens  and  WilUtim 
Hichens  the  younger  had  no  lien  on  the  deeds  and  con- 
veyances in  the  petition  mentioned  as  against  William 
Francis  and  Alice  Francis,  it  was  ordered  that  William 
Hichens  and  William  Hichens  the  younger  should,  within 
fourteen  days  after  service  of  that  order,  produce  and 
leave  in  the  office  of  the  Master  upon  oath  all  the  con- 
veyances and  deeds,  papers  and  writings  in  their  custody 
or  power  relating  to  the  premises  in  the  petition  men- 
tioned. 


On  the  28th  o{  February  1852,  WiUiam  Hichens  and 
William  Hichens  the  younger  presented  their  petition  of 
appeal  from  this  order,  and  it  was  this  appeal  which 
raised  the  question  of  jurisdiction,  as  to  which  the  caae 
is  reported,  ante,  Vol.  II.,  p.  27.  By  the  order  then 
made,  it  was  expressed  that  their  Lordships,  being  of 
opinion  that  the  Petitioners  William  Hichens  and  Wil- 
Ham  Hichens  the  younger  jointly,  and  William  Hichens 
aeverally,  had  a  lien  for  the  debts  respectively  due  to 

them 
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diem  jomAjt  and  to  WilBam  Hiekau  several! j,  froai  die 
Defendaniy  Hemry  FranciM,on  such  intetest^  if  uiy,  as  the 
Defendant,  Hemry  Francis,  had  in  the  1,446/.  IS$.  4d. 
cadli  in  the  bank  on  the  credit  of  the  first^mentioned 
etuae,  the  Court  ordered  that  so  much  of  the  bank 
inmiities  directed  to  be  purdiased  by  the  order  of  the 
i7th  at  January  18SSp  with  the  residue  of  die  said  cash, 
ifter  the  payments  by  the  said  order  directed,  as  should 
be  purchased  with  the  sum  of  60Q2.  pert  th««of, 
should  not  be  sofai,  transferred  or  otherwise  disposed 
of  without  notice  to  the  Petitioners,  William  Hichens 
lad  WiUiam  Hickem  the  younger ;  and  it  was  ordered 
that  such  lien  (if  any)  as  WiUiam  Hichens  and  WUliam 
Hiehens  the  younger,  or  either  of  them,  had  upon  the 
deeds  and  documents  in  the  order  mentioned  or  re- 
ferred to,  as  agunst  the  Defendant,  Alice  Francis y  and 
the  Plaintiff,  or  either  of  them,  should  be  made  good  out 
of  the  bank  annuities  so  to  be  purchased  with  the  said 
mm  of  000/. ;  and  it  was  ordered  that  it  should  be  re- 
ferred to  the  Master  to  inquire  and  state  to  the  Court 
vhether,  as  between  WiUiam  Hichens  and  William 
Hiehens  the  younger,  or  either  of  them,  on  the  one  hand, 
and  the  Defendant,  Alice  Francisj  and  the  Plaintiff  on 
the  other  hand,  William  Hichens  and  William  Hichens 
the  younger,  or  either  of  them,  had  any  lien  on  the  deeds 
and  documents  in  the  order  mentioned  or  referred  to, 
and  if  so,  for  any  and  what  amount,  and  under  what  cir- 
cumstances. And  the  now  stating  order  was  to  be  without 
prejudice  to  any  question  of  lien  as  between  the  Peti- 
tioners, or  either  of  them,  and  the  Defendant,  Absalom 
Francis,  or  his  assignees. 


1854. 


On  the  27th  of  February  1854,  the  Master  made  his 

report,  and  found  tbat  as  between  William  Hichens  and 

William  Hichens  the  younger  on  the  one  hand,  and  the 

Defendant,  A&ce  Francis,  and  the  Plaintiff  on  the  other 

1 2  hand, 
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hand,  Waiiam  Hichens  and  William  Hichens  the 
younger  had  a  lien  on  the  deeds  and  documents  for  the 
amount  of  their  bill  of  costs  in  and  about  the  sales  of  the 
property  comprised  in  the  mortgages  of  the  22nd  of 
October  1841,  so  far  as  such  sales  were  conducted  by 
them.  The  Master  found  that  their  costs  had  been 
taxed  by  the  Taxing  Master  at  27/.  1&.  4rf.,  which  sum 
the  Master  therefore  found  was  the  amount  for  which 
Messrs.  Hichens  and  Son  had  such  lien  as  aforesaid 
under  the  circumstances  thereinbefore  mentioned. 


Neither  party  being  satisfied  with  this  finding,  two 
petitions  were  presented,  one  by  the  Plaintiff  and  Alice 
Francis  praying  that  it  might  be  declared  that,  as  between 
William  Hichens  and  William  Hichens  the  younger,  or 
either  of  them,  on  the  one  hand,  and  the  Petitioners  on 
the  other  hand,  the  said  William  Hichens  and  William 
Hichens  the  younger,  or  either  of  them,  had  no  lien  on 
the  deeds  and  documents  in  the  order  of  the  17  th  of 
January  1852  mentioned  or  referred  to,  or  that  it  might 
be  referred  back  to  the  Master  to  review  his  report  as 
to  the  said  lien  and  the  amount  thereof  (if  any) ;  the 
other,  which  was  that  of  Messrs.  Hicliens  and  Son, 
praying  that  the  report  might  be  reviewed  as  to  so  much 
as  certified  that,  as  between  the  Petitioners  on  the  one 
hand,  and  the  Defendant,  Alice  Francis,  and  the  Plaintifif 
on  the  other  hand,  the  Petitioners  had  not  nor  had  either 
of  them  any  other  lien  on  the  deeds  and  documents  in 
the  said  order  mentioned  or  referred  to ;  and  that  it  might 
be  declared  that  the  Petitioners  had  such  lien  in  respect 
of  the  sum  of  253/.  9s.  8d,,  the  proper  monies  of  Henry 
Francis;  and  that  the  sum  of  253/.  9s.  8d.  might  be 
ordered  to  be  paid  to  the  Petitioners  out  of  the  fund  in 
Court;  and  that  the  sum  of  27/.  16$.  id.,  and  also  the 
costs  of  the  order  of  the  26th  of  March  1852,  and  of  the 
proceedings  thereon,  and  of  that  application,  might  be 
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ordered  to  be  paid  to  the  Petitioners  out  of  the  fund  in 

Court. 

Mr.  Wiffram  and  Mr.  J.  V.  Prior,  in  support  of  the 
petition  of  William  Francis  and  Alice  Francis,  cited 
Stickney  v.  SeweU  (a) ;  Blunden  v.  Desart  (J)  ;  Moles- 
worth  V.  JRobbins  (c) ;  Pelly  v.  Wathen  {d) ;  and  con- 
tended tbaty  as  the  fund  in  Court  was  much  less  than  the 
amount  due  from  Henry  Francis  to  these  Petitioners, 
and  the  deficiency  arose  from*his  committing  a  breach  of 
trust,  Henry  Francis  could  claim  nothing  in  respect  of 
bis  costs,  and  that  Messrs.  Hichens  and  Son  could  be  in 
no  better  position. 

They  also  referred  to  Baker  v.  Henderson  (e) ;  JBell  v. 
%for(/). 


1854. 


Francis 

Francis 
and  Others. 


Mr.  DanieU  and  Mr.  W.  A.  Collins,  for  Messrs* 
Hichens  and  Son. 

Even  if  this  suit  had  been  framed  so  as  to  adopt  and 
to  seek  the  benefit  of  the  mortgages,  and  they  had  been 
realized  in  the  suit  under  the  direction  of  the  Court,  the 
costs  of  the  realization  would  have  been  the  first  charge 
upon  the  proceeds.  Nor  is  the  right  of  the  solicitors 
restricted  to  the  extent  of  that  of  Henry  Francis,  for  a 
solicitor,  who  recovers  a  fund,  acquires  thereby  a  lien 
upon  it  for  his  costs  as  against  those  who  take  advantage 
of  his  exertions  in  its  recovery.  Chester  v.  Rolfe  (g). 
But  the  suit  in  this  case  is  not  in  the  nature  of  a  fore- 
closure suit.  It  is  an  administration  suit.  One  of  the 
incidents  to  the  nature  of  such  a  suit  is,  that  the  costs  of 

realizing 


(«)  1  My/.  4-  Cr.  8. 
(*)  2  Dr.  4-  War.  405. 
(0  2  Jo.  4  Lai.  358. 
(fi)  lDeG.M.^G.  16. 


(e)  4  Sim.  27. 
(J)  8  Sim.  216. 
(g)  4  De  G.  M.  *  G.  798. 
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r. 

Francis 

and  Others. 


realizing  the  assets  should  be  paid  out  of  Iheir  proceeds ; 
Armstrong  v.  8torer{a) ;  Bryant  v.  BlackweU{b).  Pdly 
V.  Wathen  (c)  is  cited  on  the  other  side ;  but  even  there 
one  of  your  Lordships  doubted  whether,  as  regarded  the 
costs  of  obtaining  the  conveyance,  the  solicitors  had  not 
a  Ken  on  the  deeds.  An4  in  Blunden  v.  Desart  (jd\  also 
cited  against  us.  Lord  ^S^.  Leonards  said,  '^  I  agree  with 
Lord  Cotknhamj  that  it  requires  a  strong  case  to  induce 
the  Court  to  take  the  papers  from  the  s€>licitor,  wkhoul 
actual  payment  to  himself  of  the  demand  ^  Riehards  v. 
Platet  (e)."  Suppose  a  defaulting  trustee  to  send  deeds 
relating  to  the  trust  by  a  carrier,  would  the  carrier's  lien 
on  the  deeds  be  affected  by  the  breach  of  trust?  In 
Groom  v.  Booth  {f),  (a  case  resembling  the  present, 
which  was  lately  decided  by  Vice-Chancellor  Kinderstey^) 
one  trustee  sold  out  stock  with  the  concurrence  of  the 
other,  to  whom  he  gave  a  security  for  its  replacement : 
the  former  became  bankrupt,  and  an  order  for  sale  was 
obtained  from  the  Court  of  Bankruptcy,  directing  the 
costs  of  the  sale  to  be  paid  out  of  the  proceeds.  The 
purchaser  objected  to  complete,  on  the  ground  that  this 
would  be  a  breach  of  trust,  but  tbe  Vice-Cbancellor  said 
that  it  was  right  and  just  that  the  costs  of  tbe  petition 
should  be  paid  out  of  the  trust  fund;  and  his  Honor 
decided  that  the  Commissioner  had  jurisdiction,  and  had 
made  a  proper  order  in  directing  thci  sale^and  in  directing 
the  coets^  to  be  paid  out  of  the  trust  fund. 


They  also  cUed  Joyce  v.  De  MoyUns  (g) ;  Davies  v. 
Vernon  {k). 


Mr*  Wigram  was  not  heard  in  reply. 


(a)  \4Beav.5Z5. 

(b)  15  Beav,  44. 

(c)  1  Dc  G.  M.  i  G.  16. 
(rf)  2  Dr.  4-  War.  423. 


(e)  Cr.  4-  Fh.  n. 
(/)  1  Drew,  5481 
(g)  2Jo.  4-  LaL974. 

{h)  6  Q.  B.  449. 
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I%$  Lord  Justicb  Knight  Bruge. 
Considering  the  position,  conduct  and  liability  of 
Mr.  Henry  Francis,  and  the  notice — the  knowledge  that 
Messrs.  Hichens  all  along  had — I  apprehend  it  to  be 
dear  that  we  most  deal  with  the  contention  between  the 
two  sets  of  Petitioners  before  us  as  if  the  documents, 
represented  for  every  present  purpose  by  the  fund  now 
in  Court,  bad  been  in  the  hands  of  Mr.  Henry  Francis 
daring  the  whole  time  that  they  were  in  the  hands  of 
Messrs.  Hichens,  whose  right  (if  any)  against  the  other 
Petitioners,  or  either  of  them,  cannot  be  more  or  greater 
than  that  (if  any)  of  Mr.  Henry  Francis.  But  the  debt 
from  that  genftleman  to  Mrs.  Francis  and  the  Plaintiff, 
created  by  the  breach  of  trust  committed  as  to  the 
testator's  estate,  has  not  been  satisfied.  It  remains  (as 
I  miderstand  the  matter),  and  will  (after  crediting  Mr. 
Henry  Francis  with  the  fund  in  Court  as  a  payment  by 
Inn)  remain  unsatisfied  to  an  extent  exceeding  the 
utmost  amount  now  claimed  by  Messrs.  Hichens.  Ac- 
cor£ngly  they  have  not,  in  my  opinion,  nor  has  either  of 
Aem,  legaSy  or  equitably,  a  just  demand  or  lien  upon 
that  fond,  or  any  part  of  It. 

i  may  add  that,  in  my  opinion,  the  result  would  be 
the  same  if  it  could  be  said  that  Messrs.  Hichens,  know- 
ing as  they  did  the  &cts,  had  held  the  documents  as  the 
solicitors  of  Absalom  jF^ands  as  well  as  of  Henry 
Francis,  for  Absalom  Francis  was  a  party  to  the  breach 
of  trust,  and  was  Henry's  mortgagor,  to  say  nothing  of 
Ahtalom  not  having  been  shewn  to  have  obtained  his 
emificate. 


1854. 


Francis 

V. 

Francis 
and  Others. 


The  second  petition  of  Messrs.  Hichens  must,  there- 
fcre,  be  dismissed  with  costs.  They  must  pay  the  costs 
<^  their  former  petition,  and  the  costs  in  the  Master's 

ofiice, 
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V, 

Francis 
and  Others. 


officci  and  the  costs  also  of  the  petition  of  the  Plaintiff, 
and  Mrs.  Francis,  except  so  far  as  the  last-mentioned 
costs  have  been  increased  by  the  circumstance  of  the 
Master's  conclusion  having  been,  that  Messrs.  HichenSf 
or  one  of  them,  had,  to  some  extent,  a  lien  or  demand, 
available  in  this  dispute.  Neither  of  those  two  gentlemen 
can  have  any  portion  of  the  fund. 

T^e  Lord  Justice  Turner. 

The  case  stands  thus : — Trust  money  was  lent  upon 
mortgage  securities  in  breach  of  trust.  One  of  the 
trustees  was  ordered  to  pay  into  Court  the  whole  amount 
of  the  trust  money.  He  proceeded  to  realize  the  securi- 
ties. The  purchase-money  arising  from  this  realization 
has  been  paid  into  Court.  The  question  is,  whether  the 
Court  ought  to  direct  the  expenses  of  sale  to  be  dis- 
charged out  of  the  money  so  paid  in.  In  order  to  answer 
this  question  live  must  inquire,  what  was  the  position  of 
the  trustee  ?  It  was  this,  he  held  the  mortgage,  subject 
to  the  lien  of  his  cestuis  que  trustent  upon  it,  to  the  ex- 
tent of  the  misapplied  trust  fund,  and  could  take  no 
benefit  from  the  security  until  the  lien  was  satisfied. 
His  solicitors  could  be  in  no  better  position  than  himself. 
It  is  said,  however,  that  the  costs  of  realizing  the  se- 
curities would  have  been  allowed,  if  they  had  been 
realized  in  the  suit.  I  take  it,  however,  to  be  clear  that 
they  would  not,  and  that  the  costs  would,  in  that  case, 
have  been  ordered  to  be  paid  by  the  trustee. 


It  is  next  said,  that  the  cestuis  que  trustent  have  aban- 
doned their  lien  by  the  frame  of  the  suit,  by  which  they 
do  not  seek  to  follow  the  trust  money  or  to  adopt  the 
investment,  and  by  their  having  obtained  an  order  that 
the  trustee  should  pay  the  money  personally.  But  all 
that  this  amounts  to  is,  that  the  parties  have  tried  to  en- 
force their  remedy  against  the  trustee  personally.    Such 

a  proceeding 
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of  the  cestids  que  tru8ten(  on  the  security  on  which  the  ^   "" 

trust  money  has  been  invested,  if  he  has  been  able  to  v. 

recover  from  the  trustee  personally,  and  Others. 

The  case  of  Oroamv.  JBooth{a)  has  been  relied  upon 
on  the  part  of  the  solicitors.     That,  however,  was  not  a 
case  in  which  trust  money  had  been  advanced  upon  a 
lecority.    The  security  was  given  to  the  trustee  person- 
ally as  an  indemnity,  and  the  Vice-chancellor  there 
says,  '*  Was  this  transaction  an  investment  of  the  trust 
monies  on  the  security  of  the  property  in  question  ?     I 
think  it  was  not.     It  was  not  an  investment  of  the  trust 
money  at  all.**     And  in  another  part  of  the  judgment, 
his  Honor  says,  with  reference  to  the  application  of  the 
produce  of  the  sale,  in  paying  the  costs  of  a  petition  in 
bankruptcy  for  a  realization  of  the  security,  "Now,  I 
do  not  see  how  that  would  be  a  misappropriation  of  the 
money,  even  if  the  transaction  had  been  an  investment  of 
the  trust  money  on  the  security  of  the  mortgage ;   for  if 
it  was  the  necessary  and  legal  course  of  proceeding  to 
apply  to  the  Court  of  Bankruptcy  to  realize  the  estate,  it 
would  not  be  a  breach  of  trust  for  that  Court  to  order 
the  costs  to  be  paid  out  of  the  fund.     But  it  was  simply 
an  indemnity,  and  it  was  therefore  right  and  just  that  the 
costs  of  the  petition  should  be  paid  out  of  the  trust  fund, 
and  it  will  be  no  breach  of  trust  to  make  that  application 
of  a  portion  of  it"    All  that  bis  Honor  meant  by  that 
was,  that  an  application  was  necessary  to  be  made  tp  the 
Court  of  Bankruptcy  for  the  purpose  of  realizing  the 
security,  and  that  the  order  must  be  obtained  subject  to 
the  rule  adopted  in  bankruptcy  in  such  cases. 

(a)  1  Drew.  548. 
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March  23,  27. 
Before  The 
Lords  Jus- 
tices. 

A  testatrix 
bequeathed 
the  interest 
of  long  an- 
nuities to  her 
sisters,  and  in 
case  of  one 
or  both  of 
their  deaths 
before  hers, 
gave  "  the 
whole  of  in- 
terest in  long 
annuities  "  to 
her  brother 
for  life.     At 
his  death,  half 
of  the  interest 
she  gave  to  a 
daughter  of 
the  brother 
till  she  attained 
twenty-one, 
and  "  then  to 
receive  half 
the  capital." 
Likewise  the 
testatrix  be- 
queathed to 
a  son  of  her 
brother  the 
other  half: — 
Held,  on  the 
construction 
of  the  whole 
will,  that  the 
bequests  to 
the  niece  and 
nephew  were 
not  contingent 
upon  the 
sisters'  deaths 
in  the  te»- 
tatrix's  life- 
time* 


BOOSEY  V.  GARDENER. 

nrVHIS  was  an  appeal  from  the  decision  of  the  Master 
of  the  Rolls  on  a  special  case  submitted  to  the 
Court  to  detenmne  the  construction  of  the  will  at  Aim 
Hvans,  dated  the  2nd  of  March,  1831,  of  which  the  fol- 
lowing were  the  material  portions  : — "  First,  I  will  and 
bequest  to  my  brother,  Samuel  Boosey,  if  li^ng,  the  in- 
terest of  my  property  in  the  three-and-a-half  per  cents. 
If  not  living  at  my  decease,  I  will  and  bequest  the  in- 
terest of  that  property  to  my  niece,  Elizabeth  Stone  (my 
sister,  Mary  Stone's,  daughter),  for  her  natural  life,  in 
case  of  her  leaving  child  or  children,  that  property  to  be 
divided  between  them  at  her  decease.  I  likewise  will 
and  bequest  to  my  niece,  Elizabeth  Perry  (my  brother, 
Samuel  Booeejfs,  daughter),  50i.,  to  be  paid  her  10/.  per 
year  for  five  years  after  the  decease  of  my  sister,  Sarah 
FcAy,  from  the  Long  Annuities,  or  any  other  stock  that 
Hiy  executors  may  thought  proper  to  removed  it  to.  I 
likewise  will  and  bequest  to  my  sister,  Sarah  Faky,  and 
my  sister,  Mary  Stone,  the  interest  of  my  property  in 
the  Long  Annuities,  jointly  for  their  natural  lives,  to  be 
paid  them  half-yearly  as  received.  In  case  of  one  or 
both  of  their  deaths  before  nine,  I  will  and  bequest  the 
whole  of  interest  in  Long  Annuities  to  my  brother,  John 
JBoosey,  for  his  natural  life.  At  his  death,  half  of  the 
interest  I  will  and  bequest  to  my  niece.  Aim  Elizabeth 
JBoosey,  my  brother,  John  JBoosey's-,  daughter^  to  htip 
bring  her  up  till  she  attain  the  age  of  twenty-one  years, 
then  to  receive  half  the  capital ;  I  likewise  leave  her  my 
watch  and  seals;  likewise  I  will  and  bequest  to  my 
nephew,  SamuelJohn  Boosey,  my  brother,  John  Boosey^s, 

son. 
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soii»  if  not  ftnrtber  family,  the  other  half;  in  case  of  fur-  1854. 
tberfamily,  to  be  divided  between  them  at  the  age  of 
twenty-five  years,  not  dividing  the  half  I  have  left  to  my 
utte,  Ann  EHzcAeik  Bo^seg;  it  is  my  wilt  that  she  re- 
ceive the  one-half.  In  case  of  my  niece,  Elizabeth  Stone, 
leaving  no  child,  that  capital  shall  return  to  my  brother, 
John  Boosey's,  children.  I  likewise  kav^  my  dear 
brodier.  Join  Boosey,  and  Mr.  John  Gardener,  of  ^2, 
Qveen  Street,  Bryanstone  Square,  my  executors,  beg  their 
acceptance,  of  10?.  each  for  their  trouble.  After  my  death, 
if  my  executors  think  proper  to  remove  the  property  from 
the  Long  Annuities  to  any  other  stock,  I  give  them  full 
power  so  to  do.'* 

The  testatrix  died  on  the  24th  oi  Jof/wary,  1840. 

Her  only  next  of  kin,  living  at  her  decease,  were  her 
two  brothers,  Samuel  Boosey  and  John  Boosey,  and  her 
two  sisters,  Sarah  Fahy  and  Mary  Stone. 

One  of  the  questions  for  the  opinion  of  the  Court  was, 
whether,  as  neither  of  the  testatrix's  sisters,  Sarah  Fahy 
and  Mary  Stone,  died  in  the  testatrix's  lifetime,  the  Long 
Amraities  (except  as  to  the  respective  Kfie*  interests  thetein 
^  8mrak  Fahy  and  Mary  Stone)  were  undisposed  of 
by  her  win. 

Mr.  RotmieU  Palmer  and  Mr.  W,  W.  Cooper,  for 
AmHa  Ethaheth  Bcoeey,  referred  K>  Key  v..  Key  (a) ; 
J>wtty  T.  Lamr  (i) ;  LethieuUier  v.  Tracy  (c) ;  Pear- 
nSv.  iStntpsan (d) ;  Netpper  r.  Sandere^e)^  Horton  r. 
Wi«rifcr(/>. 

Mr« 

(a)  4  Be  G.  M.  4-  G.  73.  (d)  15  Ves.  29. 

(i)  MJbt.  188.  (e)  Feame,  Coni,  Rem.  21. 

W  %Atk.  774.  {/)  V  r.  IL  346. 
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1 854.  jvi,..  Xfoyrf  and  Mr.  C.  Hall,  for  the  next  of  kin,  argued 

BoosET       "^  favour  of  intestacy. 


Gaedener. 


Mr.  Hitchcock  and  Mr.  Mackeson  appeared  for  other 
parties. 

Mr.  R.  Palmer  in  reply. 

Judgment  reserved. 


March.  27.  The  Lord  Justice  Turner. 

The  sole  question  which  we  are  called  upon  in  this 
case  to  determine  is,  whether  the  interests  of  the  Appel- 
lants Amelia  Elizabeth  Boosey  and  SamuelJohn  Hoosey, 
the  children  of  John  Boosey,  in  the  Long  Annuities  dis- 
posed of  by  this  will,  are  contingent  upon  the  testatrix's 
sisters,  Sarah  Fahy  and  Mary  Stone,  or  one  of  them, 
dying  in  her  lifetime.  Whether  the  disposition  of  the 
Long  Annuities  is  contingent,  so  far  as  John  Boosey 
himself  is  concerned,  is  not  brought  under  our  considera- 
tion. 

It  is  not  disputed  that  the  disposition  in  question,  if 
construed  to  depend  upon  the  contingency  referred  to, 
would,  so  far  as  appears  upon  the  face  of  the  will,  be 
merely  capricious  ;  but  it  was  truly  said  that  this  Court, 
if  it  is  satisfied  that  such  was  the  intention  of  the  tes- 
tatrix, is  not  the  less  bound  to  carry  it  into  effect  because 
it  may  have  been  capricious.  It  is  the  privilege  of  tes- 
tators to  be  capricious  if  they  please;  and  it  was  well 
observed  by  Mr.  Hall,  that  dispositions,  apparently 
capricious,  may  in  some  cases  have  their  foundation  in 
circumstances  unknown  to  the  Court,  but  which  might  be 
sufficient,  at  all  events  in  the  opinion  of  the  testator,  to 
render  the  disposition    reasonable.     In   cases  of  this 

nature. 


BOOSET 


Gardenee. 
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nature,  therefore^  the  Court  roust  be  guided  by  the  words 

of  the  will;  but  it  must  look  to  the  whole  will,  so  far  as 

it  bears  upon  the  subject,  and  not  merely  to  any  par-    ^     v. 

ticolar  expression  contained  in  it;  and  it  must,  as  in 

other  cases,  be  careful  that  the  particular  expressions  of 

the  will  are  applied  only  to  the  subjects  to  which  they 

were  intended  to  refer. 


In  this  case  I  am  not  prepared  to  say  that  if  the  ques- 
tion had  related  solely  to  the  interest  o(  Amelia  Elizabeth 
Boosey,  and  had  depended  only  on  the  disposition  in 
her  &vour  immediately  following  upon  the  disposition  in 
&?oar  of  John  Boosey,  the  interest  of  Amelia  Elizabeth 
Booiey  might  not  properly  be  held  to  have  depended 
upon  the  contingency;  but  I  find  in  the  ulterior  part  of 
this  will  the  following  disposition,  '' Likewise,  I  will 
and  bequest  to  my  nephew,  Samuel  John  Boosey,  my 
brother,  John  Boosei/s,  son,  if  not  further  family,  the 
other  half.- 

This  disposition  cannot,  I  think,  upon  the  sound  con-> 
itruction  of  this  will,  and  having  regard  to  the  authorities 
which  were  referred  to,  be  held  to  be  governed  by  the 
words  of  contingency  so  far  4s  Samuel  John  Boosey  is 
coDcerned ;  and  if  it  is  not  so  governed  as  to  him,  I  think 
that  neither  can  the  disposition  in  favour  of  Amelia 
Elizabeth  Boosey  be  so  governed,  for  the  two  dispositions 
are  connected  together  and  form  part  of  one  scheme, 
uid  there  is  upon  the  face  of  the  will  an  evident  preference 
in  favour  of  Amelia  Elizabeth  Boosey. 

My  opinion,  therefore,  is,  that  the  declaration  contained 
in  tbb  decree  must  be   altered,  and  that  it  must  be 
declared  that  the  interests  of  Amelia  Elizabeth  Boosey 
uid  Samuel  John  Boosey  did  not  depend  upon  the  con- 
tingency 
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tingencjr  of  the  sistersi  or  one  of  them,  surviving  the  tes- 
tatrix ;  but  tbig  declarationi  so  far  aa  SamwdJohn  Boasey 
is  ix>ncerned|  must  be  without  prejudice  to  any  question 
as  to  the  validity  o{  the  disposition  in  his  fiivour  in  any 
other  respect. 


7%^  Lord  Justice  Knight  Bruce  concurred. 


1853. 

Dec.  8, 9, 10, 

20,  21. 

1854. 
March  30. 


JENNINGS  V.  BROUGHTON. 


Before  The 
Lords  Jus- 
tices. 

Misrepresenta- 
tions, to  con** 
stitute  suffi- 
cient grounds 
for  setting 
aside  a  pur- 
chase, must  be 
material,  as 
being  of  such 
a  nature  as,  if 
true,  to  add  to 
the  value, 
must  not  be 
evidently 
merely  conjec- 
tural state- 
ments, and 
must  be  made 
without  a 
belief  in  their 
truth  or  with- 
out reasonable  grounds  for  such  a  belief. 

Where  advertisements  for  the  sale  of  shares  in  a  mine  had  been  issued  containing 
unfounded  statements,  but  the  purchaser  had  not  relied  upon  them,  and  had  had 
opportunities  of  judging  of  their  accuracy, — Held,  tliat  he  was  not  entitled  by  reason 
of  them  to  have  the  contract  rescinded. 

In  suits  to  rescind  contracts  for  fraud,  particularly  where  the  subject  is  of  variable 
value,  it  is  the  duty  of  the  Plaintiff  to  put  forward  his  complaint  at  the  earliest  potiible 
period. 


rriHIS  was  an  appeal  from  a  decision  of  the  Master  of 
the  Rolls.    The  case  is  reported  below,  in  the  17th 
volume  of  Mr.  Beavan's  Reports,  page  ^4,    The  facts 
appear  sufficiently  from  that  Report  and  the  judgments. 

Mr.  Wtllcock,  Mr.  W.  M.  James,  and  Mr.  W.  H. 
Harrison^  were  for  the  Appellant. 

Mr.  Roundell  Palmer,  Mr.  Kenyan,  and  Mr.  Giffard^ 
for  the  Respondents. 


Mr.  WUlcock  in  reply. 


The 
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The  following  cases  were  cited — Harvey  v.  Young  (a) ;        1853. 

JJdns  V.  Treskam  (6) ;    Lysney  v.  Selby  ie) ;   Pawson  v.       "^^^^-^ 
•mwT  M  ^  -^     /  -^  K         «*.,  Jennings 

Watstm  (d) ;    Pasley   v.   Freeman  (e) ;    SeAneider  v.  t. 

£eatk(f);  Edwards  v.  M'Leay(g);  Atiwaod  J.  B»^o«o"to»- 
Smaa{h);  Camfoot  v.  Fawh (i) ;  WiUony.  Fuller {k); 
Wilde  V.  Gibsm  (/) ;  Jleynell  v.  Spryeim) ;  Gerhard  w. 
£ate$(n)i  Gordon  v.  Gcrdan(p);  Buddr>Fairmaner(p)% 
.Btarowe  y.  Lock  {q) ;  Bayly  ¥.  Merrel(r)  $  Loumdee  r, 
Jjai(t);  Dyer  ▼.  Hdrgrave(t);  Bree  t.  £ro2&ecA(tc); 
Maycrafti.  Creasy  (x);  Parkinson  v.  Ze«(y);  Xe^^e 
▼.  Croi«r  (2r) ;  i^o«<A^  ▼.  Charles  (aa)  ;  jFreemon  v. 
.£aker  {hh) ;  fFiZson  v.  Short  (cc) ;  and  the  following  paa- 
cages  from  the  Digest  and  Codex: — ^''Ipse  (Labeo)  sic 
cbfiniit  dolum  malum  esse  omnem  calliditatem  fallaciam 
nachinadonemf  ad  circumvenienduro,  fallendum,  deci- 
pieDdam  alterum,  adhibitam.  Labeonis  definitio  vera 
ctt(ii).''  ^  Fraudis  interpretatio  semper  in  jure  civili^ 
Hon  ex  erentu  duntaxat,  sed  ex  consilio  quoque  desidera- 
tQr(ee).''  '^  Dolum  ex  indiciis  perspicuis  probari  con* 
Temt(j[jfy  ''Quod  venditory  ut  commendet,  dicit  sic 
babendum,  quasi  neque  dictum  neque  promissum  est  (gg)'' 

Judgment  reserved. 

The 

(«)  Yd9.  20.  I  (0)  3  Swamt.  400. 

(6)  1  Lev.  102.  (/)  8  Bing.  52. 

(f)  2   Ld.    Raym.    1118  ;    1  {q)  10  Ves.  470. 

Sdk.  211;   S.  C.  nom.   RUney  (r)  Cro.Jac.S86. 

T.&%.  ($)2Cox,3Q3. 

{d)  Cowp.  785.  (0  10  Va.  505. 

W3r.il.  51.  (u)  Doug.  655. 

(jO  3  Campb.  506.  (x)  2  Eos/,  92. 

(g)2  5iMiis^.  287;    Sir   G.  (y)  2  Eof^  314. 

Coo;.  308.  (z)  1  B.  4"  B.  506. 

(A)  6  a  4-  Fi/i.  232 ;  Younge,  (aa)  7  Bing.  106. 

^'  (66)  5  B.  4-  Jrf.  797. 

(0  6M.SrW.  358.  (fc)  6  flare,  366. 

(*)  3  Q.  B.  68.  {dd)  Dig.  lib.  iv.  tit.  iii.  g.  i. 

(0  IH.qfL.  Ca.  605;  Sir  (ee)  Dig.  Jib.  1.   tit.  ivii.    s. 

^  'Sagdcn  on  Law  of  Prop.  614.  Ixxix. 

(«)  1  De  G.  M.  ^  O.  091.  (/^)  Cod.  lib.  ii.  tit.  zxi.  8.6. 

(i)  a  £0.  4-  BL  476.  (gg)  J)%.lib.iv.tit.iii.8.  xzxvii. 
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1854. 

Jennings 

V. 

Brougbton. 
March  30. 


The  Lord  Justice  Knight  Bruce. 

This  cause  (which,  produced  in  the  principality  of 
Wales,  is  not  without  some  marks  of  its  domicil  of 
origin)  was  instituted  in  the  year  1851,  for  setting  aside 
certain  sales,  made  to  the  Plaintiff,  and  obtaining  accord- 
ingly a  return  of  his  purchase-money,  with  interest ;  the 
ground  of  the  relief  prayed  being  certain  alleged  misre- 
presentations of  fact,  which  he  states  to  have  been  made 
to  him  by  the  Defendants,  the  vendors,  or  under  their 
authority  and  direction.  The  Defendants,  resisting  the 
demand,  put  in  answers  not  favourable  to  the  Plaintiff's 
case,  which  were  replied  to,  and  much  evidence,  oral  and 
documentary,  was  adduced  on  either  side.  The  cause 
thus  constructed,  was  heard  at  sufficient  length  before 
his  Honor  the  Master  of  the  Rolls,  who,  in  June  last, 
after  time  taken  to  consider  of  his  judgment,  dismissed 
the  bill  with  costs.  The  appeal  from  this  decision, — an 
appeal  debated  by  six  learned  counsel  during  many  days, 
not  at  less  length  nor  with  less  minuteness  before  us 
than  were  bestowed  on  the  matter  at  the  Rolls, — we  are 
now  to  dispose  of. 


It  appears,  that  in  the  year  1850,  the  Defendants, 
having  obtained  a  grant  or  lease  from  Lord  Pauns,  dated 
the  20th  of  Auffust  in  that  year  (by  which  the  right  of 
mining  within  a  tract  of  mountain  land,  called  Creiig  y 
Mwyn,  in  Montgomeryshire^  containing  veins  of  lead  ore, 
the  main  or  sole  object  of  pursuit  and  attention,  was  de- 
mised to  the  Defendants  for  twenty-one  years  from  the 
g4th  of  June  1850),  proceeded  to  the  formation  of  a 
Company  for  working  under  the  grant,  to  consist  of 
themselves  and  others,  who  might  be  induced  to  take 
shares  in  the  undertaking.  This  plan  having  been  car- 
ried into  operation,  various  persons,  including  the  Plain- 
tiff, did  take  shares.  The  shares  were  1,600  in  the  whole, 

but 
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but  many  were  retained  by  the  Defendants.  The  Plain-  1854. 
tiff)  at  different  times,  between  the  commencement  of 
October  1850  and  the  end  o(  January  1851,  bought  719 
shares,  that  is  to  say,  714  directly  of  the  Defendants  for  Brouqhton. 
considerable  sums  of  money,  and  five  of  a  person  who 
bad  acquired  them  from  the  Defendants.  These  719 
sbares  the  Plaintiff  alleges  that  he  was  induced  to  pur- 
chase by  means  of  untrue  statement  of  facts  materially 
bearing  upon  the  condition  and  value  of  the  property, 
which  he  says  were  made  to  him  individually  and  par- 
ticularly, and  also  as  one  of  the  public,  by  the  Defend- 
ints  and,  under  their  authority,  by  Mr.  Bell  Williams, 
an  agent  of  theirs, — ^made  (the  Plaintiff  says)  in  part 
orally,  but  contained  also  (he  asserts)  in  a  Report  of  Mr. 
Bell  Williams,  which ^  in  fact,  was  promulgated  in  August 
1850, — another  report  of  that  gentleman  which,  in  fact, 
was  promulgated  in  October  1850, — and  certain  adver- 
tisements that,  in  fact,  appeared  in  a  periodical  publica- 
tion, called  '*  The  Mining  Journal,"  in  the  same  October 
snd  September  also  of  that  year. 

And  here  I  may  pause  for  the  purpose  of  mentioning 
that  the  Plaintiff  is  a  barrister,  who,  called  to  the  bar 
before  the  year  1850,  was  in  that  year  between  thirty* 
and  thirty-five  years  of  age,  and  his  letters  of  Decern- 
kr  1850,  as  well  as  other  circumstances  in  proof,  show 
to  my  apprehension  plainly  that  he  is  a  person  whose 
intelligence  and  capacity  are  above  or  certainly  not 
below  mediocrity,  and  that,  throughout  the  years  1850 
and  1851,  he  was  (to  use  a  familiar  phrase)  very  well 
able  to  take  care  of  himself.  The  Defendants  (who 
inhabit  the  frontier  of  England  and  North  Wales)  call 
themselves  or  are  called  esquires,  and  have,  I  dare  say, 
as  good  a  title  to  that  designation  as  the  majority  of  those 
who  use  it. 

Vol.V.  K  D.M.G.  It 
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1854.  It  appears  that  the  Plaintiff,  in  September  1850,  made 

/^"  one  visit  of  inspection  to  the  mine,  and  on  the  Istof  JVb- 

Jemninos  ^  1       .       i_ 

V.  vember  following  another  (some  of  his  shares  having  been 

Brouohtom.    ^j^jj  ^^^  j^j  g^^j^  jjgf^^^  ^jj^^  j^yj^  ^^j^  whether  well 

informed  or  unlearned  in  geology,  mineralogy  or  mining, 
it  was  through  his  own  choice  if  he  did  not — but  I  think  it 
a  just  inference  from  the  evidence  that  he  did— on  each 
of  those  occasions  fully  inspect  and  fully  examine  the 
mine,  so  far  as  physically  possible  ;  and  it  must,  on  the 
evidence,  as  I  consider,  be  taken  that,  on  both  occasions, 
he  saw  there  whatever  with  or  without  the  aid  of  lamp 
or  candle  was  an  object  of  sight.  [After  adverting  to 
the  evidence  on  the  subject  of  this  inspection,  his  Lord- 
ship said] — I  am  not  surprised  that  the  Master  of  the 
Rolls  should  not  have  been  satisfied  that  the  Plaintiff, 
in  making  any  one  of  his  purchases,  relied  upon  any  in- 
formation beyond  that  which  he  derived  by  means  merely 
of  his  own  inspection  of  the  mine.  And  I  consider  it  a 
view  of  his  case  rather  favourable  than  unjust  to  him  to 
represent  and  treat  the  validity  and  success  or  the  weak- 
ness and  failure  of  his  title  to  a  decree  as  depending  on 
these  three  questions : 

First,  in  the  statements  or  representations  concerning 
the  mine  that  were  published  or  made  by  the  Defendants 
and  Mr.  Bell  Williams^  or  by  any  one  or  more  of  them, 
or  in  any  one  of  those  statements  or  representations,  was 
there  any  untrue  assertion  material  in  its  nature,  that  is 
to  say,  which,  taken  as  true,  added  substantially  to  the 
value  or  promise  of  the  mine,  and  was  not  evidently 
conjectural  merely  ? 

In  the  second  place,  if  so,  was  any  such  untrue  asser- 
tion published  or  made  without  a  belief  in  its  truth  by 
the  person  or  persons  publishing  or  making  it  ? 

And 
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And  thirdly^  if  not,  was  the  belief  entertained  without        1854k 
fiur  or  reaaonable  eround  ?  ^^""^^ 

^  JSVNINOS 

V. 

BeTore  proceeding  however,  to  the  consideration  of  ®*«^"^<>** 
these  questions  it  is  necessary  to  exclude  from  thenii 
and  from  the  controversy  altogether,  evefy  assertion  (if 
there  was  any)  which  the  visible  state  of  the  mine,  at  the 
time  of  either  of  the  Plaintiff's  two  inspections  of  it  con- 
tradicted. The  Defendants,  whether  admitting  or  deny- 
ing any  misrepresentation,  are  entitled  to  the  application 
lod  protection  of  the  principles  on  which  Ihfer  v.  Har- 
jr(W€(a)  was  decided  by  Sir  W.  Grant.  It  makes  ho 
difference  in  substance  for  the  present  purpose,  at  least 
b  the  Plaintiff's  favour,  that  Dyer  v.  Hargrove  was  a 
case  of  specific  performance  and  this  a  rescinding  bill. 
1  desire  to  be  understood  as  at  once  giving  my  opinion 
against  the  Plaintiff  with  regard  to  every  ''  object  of 
lense "  which  on  either  visit  to  the  mine  he  may,  as  an 
edocated  man  of  ordinary  intelligence,  having  the  use  of 
his  eyes,  his  mind  on  the  alert  and  his  interest  awakened, 
be  reasonably  taken  (whether  much  or  little  of  a  workman 
or  a  philosopher)  to  have  observed  ;  and  nothing  that  I 
shall  say  is  to  be  received  or  interpreted  as  extending  to 
any  such  matter. 

Now,  supposing  the  first  of  the  three  questions  to  be 
answered  adversely  to  the  Plaintiff,  I  need  not  say 
that  his  case  wholly  fails ;  but,  supposing  if  to  be  an- 
swered in  his  favour,  I  conceive  that,  if  the  other  two 
ought  to  be  answered  in  favour  of  the  Defendants,  the 
case  of  the  Plaintiff  also  fails  altogether ;  and,  unless 
various  witnesses  in  the  cause  on  the  part  of  the  De- 
fendants ought  to  be  considered  as  perjured  or  very 
greatly  in  error  as  to  matters  of  alleged  fact,  the  Plain- 
tiff's 
(a)  10  Ve».  505. 

K2 
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1854.       tiff's  casCi  viewed  as  I  have  just  been  mentioning,  does 
^'^^""^^      fail  entirely.     [After  a  minute  examination  of  the  evi- 

Jenninos  ^  u  1  /.     1_ 

o.  dence,  his  Lordship  said :] — As  to  the  first,  then,  of  the 

Brouohtoh.  ^jj^gg  questions,  I  acknowledge  that  I  entertain  doubt; 
but  it  is  upon  the  Plaintiff  that  the  burden  of  the  proof 
rests.  As  to  the  second  and  third,  however,  I  am  satis- 
fied that,  upon  the  materials  before  the  Court,  his  case 
ought  to  be  treated  as  without  foundation.  I  must  there- 
fore hold  one  of  two  things  to  be  right — either  that  the 
bill  should  stand  dismissed,  or  that  there  should  be  an 
oral  examination  of  witnesses  in  open  Court  before 
ourselves.  Between  these  two  I  have  hesitated;  but 
my  opinion,  ultimately  formed,  is,  that  the  bill  should 
stand  dismissed — not  because  of  the  great  (I  had  almost 
said,  considering  the  nature,  while  not  forgetting  the 
domicile,  of  this  cause,  the  prodigious)  amount  of  the 
time  of  the  Court  of  Chancery,  that  at  the  Rolls  and  here, 
has  been  consumed  by  the  present  litigation — but  because 
the  Plaintiff,  if  his  alleged  case  or  any  substantial  part 
of  it  is  well  founded  in  merits,  can  obtain  redress  by  an 
action,  in  which  he  may  recover  just  damages ;  and  be- 
cause the  controversy  is  such  in  local  origin,  is  such  in 
kind,  is  dependent  mainly  on  the  credit  of  such  witnesses, 
and  is  so  likely  to  be  usefully  assisted  by  a  special  jury, 
(if  not  of  Montgomeryshire)  of  Shropshire^  by  a  view,  and 
by  the  experience  of  a  judge  accustomed  to  circuit  busi- 
ness, that,  supposing  the  dispute  one  that  ought  not  here 
and  now  to  end,  an  action  seems  to  me  the  course  by 
which  justice  may  most  probably  be  attained  by  the 
Plaintiff,  if  he  has  not  already  attained  it. 

I  think  that  the  order  dismissing  the  bill  with  costs 
must  be  affirmed ;  but  I  have  no  objection  to  add  a  de- 
claration, not  I  believe  asked  at  the  Rolls,  that  the  dis- 
missal is  without  prejudice  to  an  action.     With  regard 

to 
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to  the  costs  of  the  Appeal^  I  think  that  the  Defendants        1854. 

should  only  take  the  deposit.  l^^^^^ 

Jennings 
o. 

The  Lord  Justice  Turner.  Brovqhtov. 

This  bill  is  filed  for  the  purpose  of  rescinding  two 
8c?eral  purchases  made  by  the  Plaintiff  from  the  De- 
fendants of  250  and  464  shares  in  a  Mining  Company, 
formed  for  working  some  mines  or  supposed  mines  in  a 
tract  of  land  called  Craiff  y  Mtoyn^  and  of  having  the 
parchase-money  for  the  shares,  and  several  sums  of 
money  paid  for  calls  upon  them,  refunded  by  the  Defend- 
aDts  to  the  Plaintiff. 

The  tfact  of  land  called  Craig  y  Mwyn  is  of  large 

extent,  and  is  situate  in  a  mineral  district.     It  appears  to 

have  been  worked  by  different  persons  at  different  times 

for  many  years  anterior  to  the  year  1843.     In  the  moiith 

^  April  1843  the  Defendant  Bibby,  who  was  a  general 

shopkeeper  in  the  neighbourhood,  obtained  a  licence  to 

work  it,  and  he  associated  with  him,  in  the  undertaking, 

the  Defendant  Robert  Broughtoriy  who  was  a  surgeon. 

The  Defendant,  JR.  N.  Brmtghton,  who  is  a  woolstapler, 

afterwards  joined  in  the  undertaking  in  the  year  1845. 

The  licence,  originally  granted  to  the  Defendant  Bibby^ 

was  for  a  year  only,  but  it  was  renewed  annually  up  to 

the  year  1850,  when  a  lease,  dated  the  20th  of  AugiLst 

1850,  was  granted  to  all  the  Defendants  for  a  term  of 

twenty-one  years,  at  a  royalty  of  1-lOth,  with  the  usual 

powers  and  subject  to  the  usual  covenants  contained  in 

mining  leases.     Upon   the   lease   being    granted,    the 

Defendants  determined  to  form  a  Company  for  carrying 

on  the  works,  dividing  the  concern  into  1,600  shares, 

on  which  they  ultimately  fixed  the  price  of  8/.  per  share. 

The  Company  was  formed  on  the  12th  of  October  1850, 

on  which  day  the^^laintiff  became  the  purchaser  of  the 

^  shares,  and  he  afterwards  purchased  the  464  shares 

early 
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1854.       early  in  the  following  month  of  November.    Several  calls 
J  have  been  made  upon  the  shares  to  the  amount  in  the 

tj.  whole  of  1/.  &.  per  share.     This  bill,  which  was  filed  in 

October  1851,  rests  upon  the  ground  that  the  PlaintifF 
was  induced  to  purchase  these  shares  by  fidse  and 
fraudulent  representations,  made  by  or  by  the  authority 
of  the  Defendants  ;  and  the  bill  alleges  that  the  Plaintiff 
first  began  to  suspect  the  fraud  which  had  been  practised 
upon  him  in  the  month  of  March  1851,  and  that  his 
suspicions  were  afterwards  confirmed  by  inquiries  made 
in  the  months  of  April  and  May  in  that  year. 

The  representations  impeached  by  the  bill  are,  for 
the  most  part,  contained  in  the  following  documents : — 
A  report  of  Bell  Williams  (a  surveyor  who  was  employed 
by  the  Defendants  to  inspect  the  mines),  dated  the  10th 
of  August  1850 ;  an  advertisement  in  the  Mining  Journal 
of  the  31st  of  August  1850;  another  advertisement  in- 
serted weekly  in  the  same  journal  from  the  7th  of  Sep^ 
tember  to  the  5th  of  October  1850.;  another  report  of 
Bell  Williams,  dated  the  1st  of  October  1850,  and  a 
third  advertisement  in  the  Mining  Journal  of  the  19th 
of  October  1850. 

To  the  report  of  the  10th  of  August  1850,  it  was  in 
the  first  place  objected  that  it  purports  to  be  made  upon 
a  view  of  the  mine  taken  by  Bell  Williams,  whereas  the 
evidence  shows  that  it  was,  for  the  most  part^  founded 
upon  communications  made  to  him  by  the  Defendant 
Bibby;  and  if  the  report  had  been  descriptive  of  the 
future  prospects  of  the  mine,  I  think  there  would  have 
been  some  weight  in  this  objection,  for  then  it  might 
perhaps  have  been  justly  said  that  the  Plaintiff  was 
entitled  to  trust,  and  did  trust,  to  the  competency  and 
absence  of  bias  of  the  person  by  whom  those  prospects 
were  described ;  but  this  report  seems  to  me  to  be  de- 
scriptive 
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scriptive  merely  of  things  either  past  or  present ;  and  if       1854. 

therefore  it  be  true  in  fact,  I  do  not  see  how  it  can  be      ^^^^ 

material  from  whom  the  description  emanated.     If  it  be  v. 

untrue  in  fact,  it  is  of  course  open  to  impeachment  upon   Brouqhtok. 

that  ground,  without  reference  to  the  question  from  whom 

the  description  contained  in  it  proceeded.     It  was  further 

objected  to  this  report,  that  it  speaks  of  things  as  then 

existing  which  clearly  did  not  exist  at  the  time, — that  it 

refers  to  the  present  time  what  wholly  belonged  to  the 

past ;  and  this  observation  was  particularly  applied  to  the 

description  given  by  the  report  of  the  Level,  No.  1.     It 

was  said  that  the  word  ^'  yielding  '*   in  this  description 

imported  "  then  yielding"  ;  but  credit  must  be  given  to 

persons  who  purchase  pro{>erty  upon  the  faith  of  written 

statements  for  something  more  than  a  mere  cursory  glance 

at  the  statements,  on  the  faith  of  which  they  purchase ; 

and  a  very  slight  examination  of  this  statement  proves 

that  it  could  not  be  intended  to  refer  to  what  was  then 

going  on. 

[Hjs  Lordship  adverted  to  portions  of  the  document 
leading  to  this  conclusion,  and  then  compared  its  state- 
ments with  various  portions  of  the  evidence ;  and  with 
respect  to  the  statements  as  to  Level  No.  1,  his  Lord- 
ship expressed  his  opinion  that  these  were  borne  out  by 
the  evidence.  His  Lordship  then  proceeded  as  follows :] — 
There  is,  however,   a  part  of  the  description  of  this 
level  which  certainly  is  not  borne  out  by  the  evidence. 
It  is  that  part  which  describes  the  lode  cut  through  and 
showing  the  body  of  solid  ore  to  be  resting  on  the  vein, 
three  feet  wide,  largely  intermixed  with  lumps  of  ore  and 
calamine,  and  continuing  to  maintain  the  same  width  and 
characteristics  to  the  extent  of  the  present  workings,  being 
seventeen  yards  further.     I  find  no  evidence  to  warrant 
this  statement.    That  there  were  lumps  of  ore  in  this 
level  is,  I  think,  proved ;  but  I  see  no  proof  of  there 
having  been  any  calamine,  and  no  proof  of  the  lode 

continuing 
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1854.        continuing  to  maintain  the  same  width  and  characteristics 

/^^^^^■^      for   the  seventeen   yards  which   are   mentioned.     JSett 
Jennings  "^ 

V.  Williams  indeed,  in  his  evidence,  states  that  the  driving 

of  the  seventeen  yards  had  not  laid  open  or  exposed  any 
part  of  the  vein,  and  that  his  conclusion  as  to  the  lode 
continuing  to  maintain  the  same  width  and  characteristics 
for  that  distance  was  founded  only  on  the  fair  wall  which 
the  side  of  the  vein  presented.  But  to  say  that  these 
statements  in  the  report  were  not  well  founded  is  one 
thing :  to  say  that  the  Plaintiff  was  deceived  by  those 
statements,  or  was  induced  by  them  to  purchase  these 
shares,  is  another  thing.  Looking  at  the  character  which 
the  Plaintiff  gives  of  himself,  and  which  is  given  of  him 
by  his  witnesses,  I  think  it  impossible  to  believe  that  he 
could  have  been  at  all  induced  to  purchase  these  shares 
by  the  statement  of  there  being  lumps  of  calamine  in  this 
level.  And,  with  respect  to  the  lode  continuing  to  main- 
tain the  same  width  and  characteristics,  the  Plaintiff  was 
twice  at  the  mine,  once  before  he  purchased  any  shares* 
and  the  second  time  in  the  interval  between  hi«  two 
purchases ;  and,  however  ignorant  he  may  be  of  mining, 
he  must  at  least  have  been  capable  of  seeing  whether  the 
vein  had  or  had  not  been  laid  open  behind  the  point 
where  the  solid  ore  was  presented  to  his  view.  If  it 
had,  he  must  have  known  what  were  its  characteristics. 
If  (as  was  the  fact)  it  had  not,  he  must  have  known  that 
this  statement  could  only  be  matter  of  speculation,  and 
not  of  certainty. 

[After  adverting  to  the  part  of  the  report  relating  to 
the  Level,  No.  2,  and  to  the  ore  found  upon  the  surface, 
which  his  Lordship  considered  also'  to  be  abundantly 
proved,  his  Lordship  continued:] — I  have  gone  thus 
fully  through  this  report,  because  I  consider  it  to  be 
the  keystone  of  the  case.  If  these  parties  had  con- 
templated fraud,  I  think  distinct  indicia  of  it  would 
have  appeared  in  this  report.     Looking  at  the  evidence 

before 
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before  us,  I  do  not  find  any  such  indicia.     My  exami-        1854. 


Jbnnimos 


nation  of  the  report  of  the  evidence  has  led  me  to  the 

conclusion   at  which   the   mining   engineers  examined  v. 

on  the  part  of  the  Defendant  have  arrived— that  this    ^»o"««to»- 

report  was  a  bona  fide  report,  and,  with  the  exception  of 

the  passage  to  which  I  have  adverted,  a  fair  report.     I 

do  not  think  that  there  was  any  fraudulent  intention  in 

the  insertion  of  that  passage,  but  whether  there  was  or 

not,  I  am  of  opinion  that  under  the  circumstances  of  this 

case  the  Plaintiff  cannot  found  any  title  to  relief  upon 

the  ground  of  that  statement. 

The  next  document  is  the  advertisement  of  the  31st 
of  August  1850.  This  advertisement  is  a  mere  sum- 
nary  of  the  report,  and  brings  forward  no  new  statement, 
except  the  statement  that  there  are  already  thirty  tons  of 
ore  at  the  surface.  It  appears,  however,  by  the  evidence, 
that  this  ore  was  then  in  bulk,  and  that  the  quantity  of 
lead  therefore  could  only  be  arrived  at  by  estimate,  and 
the  Plaintiff  himself  was  afterwards  present  at  a  meeting 
on  the  12th  of  October  1850,  at  which  the  quantity  of 
ore  CD  the  bank  was  discussed.  The  Defendant  Bibby 
desired  that  it  should  be  stated  at  a  low  rather  than  a  high 
estimate;  and  it  was  set  down  accordingly  at  twenty 
tons,  the  understanding  of  all  parties  being,  that  it  was 
only  from  guess  that  the  quantity  could  be  spoken  of. 
It  is  hardly  necessary  to  say,  that  this  evidence  wholly 
displaces  any  title  in  the  Plaintiff  to  relief  upon  the 
ground  of  this  statement. 

The  documents  next  in  order  are  the  advertisements 
in  the  Mining  Journal  from  the  7th  of  September  to  the 
5ih  of  October f  1850.  These  advertisements  contain 
statements  which,  in  my  judgment,  are  not  supported  by 
the  evidence,  and  ought  not  to  have  been  made.  I  refer 
particularly  to  the  statements  as  to  three  lead  bearing 

veins 
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veins  being  then  worked,  and  as  to  the  fifty  tons  of  ore 
on  the  bank.  If  therefore  these  documents  had  been 
the  only  documents,  and  the  Plaintiff  had  relied  upon 
these  documents  alone,  I  am  very  much  disposed  to  think 
he  would  have  been  entitled  to  the  relief  prayed  by  this 
bill.  But  hovf  does  the  case  really  stand  in  this  respect? 
The  Plaintiff,  before  he  took  any  shares,  had  before  him 
not  merely  these  advertisements,  but  also  BeU  Williaau!' 
report  (to  which  I  have  already  referred),  and  his  fur- 
ther report,  to  which  I  shall  next  refer ;  and  he  states  in 
his  evidence,  that  it  was  upon  these  reports  he  mainly 
relied.  He  was  fully  competent  to  judge  of  the  differ- 
ence between  the  statements  in  the  reports  and  in  these 
advertisements,  and  he  relies  upon  the  former  in  prefer- 
ence to  the  latter.  There  is  also  the  conversation  as  to 
the  ore  on  the  bank,  to  which  I  have  already  adverted. 
Again,  he  himself  admits  in  his  evidence,  that  on  both 
occasions  when  he  visited  the  mines  before  he  purchased 
any  shares,  and  in  the  interval  between  his  purchases  he 
went  through  the  Levels  Nos.  3  and  4,  where  the  lead 
bearing  veins  described  in  these  advertisements  as  being 
then  worked  were  intersected,  and  it  is  clear  from  the 
evidence  of  Edward  Hampson^  that  he  was  no  inatten- 
tive observer  of  what  was  going  on. 


These  facts  taken  alone  would,  I  think,  be  sufficient 
to  show,  that  the  Plaintiff  did  not  rely  upon  the  adver- 
tisements. But  the  case  by  no  means  rests  here.  On 
the  1st  of  November^  1850,  we  find  him  in  conversation 
with  JEvans,  who,  being  then  about  to  purchase  shares, 
asks  his  opinion  as  to  the  mine,  and  his  answer  is,  that, 
judging  from  its  appearance,  there  was  a  strong  proba- 
bility of  its  proving  a  profitable  mine.  And  again,  later 
in  the  same  month,  he  visits  at  Mr.  Evanses  house,  exhi- 
bits the  map,  and  points  out  and  explains  the  levels  of  the 
mine,  and,  being  asked  his  opinion  as  to  whether  there 

was 
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wu  plenty  of  ore^  replies  that  he  bis  no  doubt  there  was        1854. 
ibondaDce,  but  that  his  only  fear  was,  lest  the  value  of     ^^^" 
toe  lead  should  be  depreciated*    Putting  together  these  v. 

£wts  and  other  facts  whidi  appear  in  the  case,  much  as 
I  disapprove  these  advertisements,  I  cannot  justify  to 
myself  the  belief  that  the  Plaintiff  in  any  manner  relied 
or  acted  upon  them.     [After  commenting  on  the  other 
representations  made,  and  the  evidence'  as  to  their  accu- 
lacy,  and  sajriog  that  his  Lordship  did  not  consider  the 
case  carried  further  by  them,  his   Lordship  said:] — 
There  are,  however,  one  or  two  other  points  in  the  case 
to  which  I  will  shortly  refer.     I  think  it  clear  upon  the 
evidence,  that  these  Defendants,  if  they  had  thought 
proper  to  do  so,  might  have  sold  many  more  shares  in 
the  mine,  and  sold  them  at  a  premium ;  and  that  the 
fcct  of  their  not  having  done  so  is  strong  evidence  of 
ioaa  fide$  on  their  part.     I  think,  also,  that  in  cases  of 
alleged  firaud^  and  particularly  in  cases  of  fraud  affecting 
property  of  this  nature,  it  is  the  duty  of  any  one  com- 
plaining of  the  fraud  to  put  forward  his  complaint  at  the 
earliest  possible  period. 

Now,  the  first  sale  of  the  lead  of  the  Company  took 
place  early  in  December^  1850.     The  quantity  then  sold 
certainly  did  not  correspond  with  the  prospects  held  out 
by  the  reports  and  advertisements.      Yet  the  Plaintiff 
made  no  complaint ;  and,  on  the  contrary,  at  the  meeting 
in/anuary,  refused  to  sell  any  shares  even  at  a  con- 
siderable premium.     If  the  relief  prayed  by  this  bill  be 
granted,  how  are  the  Defendants  to  be  compensated  for 
the  loss  which  they  may  have  sustained  by  not  having 
been  placed  in  a  position  to  sell  to  other  persons  who 
inight  have  been  well  content  to  abide  the  risk,  from 
which  the  Plaintiff  desires  to  shrink?     I   think  fur- 
ther, that  it  sufficiently  appears  that  the  Plaintiff  pur- 
chased these  shares  with  the  full  knowledge  that  he  was 

embarking 
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embarking  in  a  speculative  concern^  and  the  intention  to 

do  80.     In  proof  of  this  I  may  refer,  amongst  other 

"v"^       evidence,  to  the  PlaintiflTs  letters  of  the  1st  and  2nd 

be,  that  the  Plaintiff  was  incited  by  the  prospect  of  large 
gains,  and  acted  too  hastily,  perhaps,  on  his  own  judg- 
ment. 

And,  finally,  I  think  that  although  it  is  the  undoubted 
duty  of  this  Court  to  relieve  persons  who  have  been 
deceived  by  false  representations,  it  is  equally  the  duty  of 
this  Court  to  be  careful  that,  in  its  anxiety  to  correct 
frauds,  it  does  not  enable  persons  who  have  joined  with 
others  in  speculations  to  convert  their  speculations  into 
certainties  at  the  expense  of  those  with  whom  they  have 
joined.  This,  in  my  opinion,  would  be  the  effect  of 
giving  the  Plaintiff  the  relief  which  he  asks,  and,  I  think, 
therefore,  that  this  bill  has  been  properly  dismissed. 

I  have  felt  some  doubt  about  the  costs ;  but  the  case 
put  forward  by  the  Plaintiff  is  one  of  fraud,  and  I  think 
a  very  strong  case  ought  to  be  made  out  to  warrant  a 
Court  of  Appeal  in  interfering  with  the  discretion  of  a 
judge  in  the  matter  of  costs.  Upon  the  whole,  I  do  not 
feel  strongly  enough  to  propose  any  alteration  of  the 
Decree  in  this  respect.  I  think  the  justice  of  the  case 
will  be  met  by  dismissing  the  Appeal  upon  the  terms 
which  have  been  suggested.  It  must  be  dismissed 
accordingly. 
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SMALL  V.  CURRIE.  ^"^^  21, 22, 

£Of  oil. 

T^HIS  was  an  Appeal  from  the  decision  of  Vice-Chan-     Before  The 

-*■     cellor  Kindersley,  reported  in  the  2nd  Volume  of    ^""J^eJ"'" 

Mr.  Drewry^s  Reports^  page  102,  where  the  facts  are  Two  bankers 

stated  from  the  judgment  of  the  Vice-Chancellor.     The  J*^®^  °"  ^ 
.  I,     .  n    X         1        ,  ,         1  .     ">»««e8g  under 

folJowmg  summary  of  them  has  been  transposed  to  this  articles  of 

place  from  the  judgment  of  the  Lord  Justice  Turner.        proJidiSg  that 

if  at  the  end  of 
In  the  year  1833  Hyltm  Jolliffe,  the  Defendant  J^ffipart-  < 

Cwrie^  and  Charles  Cotton  Butterfield,  established  a  "«"!»'?  ^a«  ^ 
Li-rfc  /•f^rwii  1.  .1         i*  continue, 

bank  at  Jretersfield.     They  entered  into  articles  of  part-  either  partner 

nership  on  the  formation  of  the  bank,  and  carried  on  the  '^^'''^^  ^'fJ!'  ^ 
*  '  carry  on  tne 

business  under  those  articles  and  other  articles  entered  business,  and 

into  in  the  year  1839  down  to  the  20th  of  August  1842.  Jrshaw  o?^'' 

Bntterfield  was  the  managing  partner  of  the  bank,  and,  **>•  o*|?«>^  «* « 

upon  the  formation  of  the  partnership,  a  bond  was  given  asseu  should 

by  him  and  by  John  Lipscomb,  as  his' surety,  to  indera-  **®  realixed, 
..    .  ,  .  .  '  the  debU  paid, 

ni^  the  other  partners  against  any  misconduct  on  his  and  the  sur- 
^  plus  divided. 

*^  '  Simultane- 

ously with  the 

On  the  20th  of  August  1 842  the  partnership  of  JoUiffe,  thrSes°i 
Cwrie  and  ButterfieU  was  dissolved,  and  a  new  partner-  "urety  for  one 
ship  was  formed  between  Currie  and  Butterjield.    New  entered  into  a 
articles  of  partnership  were  entered  into  between  these  ^"*^  ??  ^"" 
two  parties.     They  were  dated  the  20th  oi  August  1842,  other  against 
were  made  between  Currie  of  the  one  part,  and  Butter-  Jpel^f  th^" 

field  partnership. 
The  business 
<^tbebsnk  was  continued  by  the  firm  for  more  than  a  year  after  the  expiration  of  the 

1.  That  by  this  continuation  the  surety  was  discharged. 

2.  Tbat  whether  that  circumstance  would  afford  a  defence  to  an  action  on  the 
Dond  or  not,  a  Court  of  Equity  would  restrain  the  obligee  from  proceeding  in  such  an 

iCtlOD. 
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1854.  field  of  the  other  part,  and  contained,  amongst  other  pro- 
visions not  necessary  to  be  stated,  two  clauses  (the  16th 
and  17th)  in  these  terms: — That  in  case  either  of  them 
the  said  James  Currie  and  Cftarles  Cotton  Butterfidd 
should  die  before  the  expiration  of  the  term  of  partner- 
ship, or  in  case  at  the  expiration  or  other  sooner  deter- 
mination of  the  partnership  either  of  them  the  said  James 
Currie  and  Charles  Cotton  Butterfield  should  retire  from ' 
the  banking  business,  and  the  other  of  them  should  be 
desirous  of  carrying  on  the  same,  then  the  share  and 
interest  of  the  partner  so  dying  or  retiring  from  the 
business  of  and  in  the  capital,  stock,  credits  and  effects 
of  the  partnership  might  be  taken  by  the  other  of  the 
said  partners  at  the  value  which  should  have  been  fixed 
upon  the  same  in  the  last  preceding  half-yearly  account 
of  the  partnership ;  and  as  and  from  the  said  period  of 
taking  such  account  the  interest  and  liability  in  respect 
of  profits  and  loss  of  such  partner  so  dying  or  retiring 
in  respect  of  the  partnership  should  cease,  and  the 
amount  of  the  value  so  fixed  as  aforesaid  of  his  share 
and  interest  should  be  paid  to  him,  or  his  executors  or 
administrators,  by  the  other  of  them  within  six  calendar 
months  after  the  last-mentioned  period,  with  interest  for 
the  same  from  that  period  after  the  rate  of  5L  per  cent, 
per  annum;  and  the  partner,  his  executors  or  adminis- 
trators, to  whom  such  payments  should  be  made  should 
thereupon  make  and  execute  such  acts,  deeds,  assign- 
ments and  assurances  as  might  be  required  for  effectually 
vesting  the  share  and  interest  so  purchased  as  aforesaid 
in  the  partner  purchasing  such  share,  and  for  enabling 
him  and  them  to  collect,  get  in  and  receive  the  monies, 
credits  and  effects  due,  owing  or  belonging  to  the  part- 
nership in  respect  of  such  share  and  interest;  and  the 
partner  purchasing  the  share  aforesaid  should  execute 
and  deliver  to  the  other  the  deceased  or  retiring  partner, 

bis 
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bis  executors  and  administrators,  a  bond  or  bonds  in  a        1854. 

sufficient  penalty  for  indemnifying  the  obligee  or  obligees      ^^^'^^^ 

in  the  bond  or  bonds,  bis  or  tbeir  executors  or  adminis-  «. 

tntors,  against  the  debts  and  demands  due  and  owing  by       Currii. 

or  from  the  partnership ;  such  assignment  and  bond  to  be 

prepared  by  and  at  the  expense  of  the  purchasing  partner. 

That  if  at  the  expiration  of  the  term  of  the  partnership, 

or  at  any  sooner  determination  thereof,  either  of  them  the 

mi  James  Currie  and  Charles  Catton  Butter  field  should 

be  desirous  of  continuing  the  business,  and  should  refuse 

or  neglect  to  purchase  the  share  of  the  other  of  them 

quitting  the  business  or  dying,  and  pay  the  value  thereof 

in  manner  aforesaid,  then  a  general   rest  or  account 

should  be  made  and   taken  of  the  partnership  stock, 

credits  and  effects,  and  the  stock  and  effects  should  be 

converted  into  money,  and  the  credits  collected  in,  and 

out  of  the  money  to  arise  from  the  stock,  credits  and 

effi?cts  all  the  debts  and  demands  justly  due  and  owing 

by  or  from  the  partnership  should  be  in  the  first  place 

ittlly  paid  and  satisfied ;  and  the  surplus  or  residue  of 

the  monies  should  be  forthwith  divided  between  the  said 

partners,  their  executors  or  administrators,  according  to 

tbeir  respective  rights  and  interests. 

Upon  the  formation  of  this  new  partnership  a  joint 
and  several  bond  qf  even  date  with  the  articles  was  also 
given  by  Butterfield  and  Lipscomb,  as  his  surety,  to 
Currie.  The  condition  of  this  bond  contained  the  fol- 
:  recitals : — 


"Whereas  by  articles  of  agreement  indented  bearing 
even  date  with  the  above-written  obligation,  and  made 
between  the  said  James  Currie,  of  the  one  part,  and  the 
above  Charles  Cotton  Butterfield,  of  the  other  part,  each 
of  them  the  said  James  Currie  and  Charles  Cotton  Butter-^ 

field, 
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1854.       fields  for  himself,  his  heirs,  executors  and  administrators, 
hath  covenanted  and  agreed  with  the  other  of  them  his 
executors  and  administrators  mutually  and  reciprocally, 
in   manner  therein  mentioned,  and  hereinafter  in  part 
recited,  that  is  to  say,  that  the  said  James  Currie  and 
Charles  Cotton  Butterfield  shall  be  and  continue  part- 
ners together  in  the  business  of  bankers  for  the  full  term 
of  five  years  to  be  computed  from  the  day  of  the  date  of 
the  now  reciting  indenture  and  of  the  above- written  ob- 
ligation, and  that  the  said  business  shall  be  carried  on, 
under  the  firm  of  Butterfield  &  Co.,  in  the  messuage  or 
dwelling-house  in  which  the  same  is  now  carried  on, 
situate  at  Petersfield  aforesaid,  or  at  such  other  place  or 
places  as  the  said  partners  shall  mutually  agree  upon  for 
that  purpose,  to  be  carried  on  with  such  capital  to  be 
advanced,  in  such  shares,  and  with  such  participation  of 
profits,  as  in  the  said  articles  mentioned,  and  which  said 
articles  of  agreement  contain  various  covenants  and  clauses 
for  regulating  the  conduct  of  the  said  partnership  business 
and  other  matters  relating  thereto.     And  whereas  the 
said  James  Currie  consented  to  become  a  partner  in 
the  said  business  at  the  instance  and  request  of  the  siud 
Charles  Cotton  Butterfield  and  John  Lipscomb ^  and  under 
an  agreement  on  the  part  of  the  said   Charles  Cotton 
Butterfield  and  of  the  said  John  Lipscomb^  as  the  surety 
of  the  said  Charles  Cotton  Butterfield^  to  indemnify  the 
said  James  Currie^  his  heirs,  executors  and  administrar 
tors,  in  manner  hereinafter  expressed."     The  condition 
itself  was  thus  expressed: — "  If  the  said  Charles  Cotton 
Butterfield  and  John  Lipscomb^  or  one  of  them,  their  or 
one  of  their  heirs,  executors  or  administrators,  do  and 
shall  with  and  out  of  their  or  either  of  their  or  any  of 
their  proper  monies  from  time  to  time,  and  at  all  times 
hereafter  keep  harmless  and  indemnified  the  said  James 
Currie^  his  heirs,  executors  and  administrators,  from  and 
against  all  accounts,  reckonings,  claims  and  demands, 

actions, 


CuRRIE. 
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actions,  suits  and  other  proceedings,  and  all  sum  and  1854. 
sums  of  money,  costs,  losses,  damages  and  expenses  to  ^ 
which  he  or  they  or  any  of  them  shall  be  subject  or  liable  ^  v. 
by  reason  or  in  consequence  of  any  breach,  non-observ- 
ance or  non-performance  by  the  said  Charles  Cotton 
BtUterfieldf  his  executors  or  administrators,  of  all  or  any 
of  the  covenants,  stipulations  and  agreements  expressed 
and  contained  in  the  said  recited  articles  of  agreement 
on  the  part  of  the  said  Charles  Cotton  Butterfield,  his 
executors  or  administrators,  to  be  observed  or  performed, 
or  by  reason  or  in  consequence  of  the  bankruptcy  or 
insolvency  of  any  of  the  correspondents,  customers  Or 
debtors  of  the  said  partnership,  the  infidelity,  default  or 
neglect  of  any  of  the  clerks,  agents  or  servants  of  the 
said  partnership,  or  by  reason  or  in  consequence  of  any 
act,  matter  or  thing  in  anywise  relating  thereto  respec- 
tiTely,or  any  other  matter  or  thing  whatsoever  in  anywise 
relating  to  the  said  partnership,  or  to  the  concerns  thereof 
and  arising  without  the  act  or  default  of  the  said  James 
Currier 

The  partnership  between  Currie  and  Butterjield  ex- 
pired by  effluxion  of  time  on  the  20th  of  Avgust  1847. 
The  business  of  the  bank  was  not  then  wound  up,  but  was 
carried  on  (whether  for  the  purpose  of  winding  up  was 
one  of  the  questions  in  the  cause)  up  to  the  3rd  of  April 
1849,  when  it  was  dissolved  by  notice  in  the  Gazette. 
It  did  not  appear  that  any  arrangement  as  to  the  assets 
or  debts  of  the  firm  was  made  between  Currie  and  Lips- 
cmhe  on  the  occasion  of  this  dissolution.  The  business, 
however,  was  not  then  wound  up.  It  was  carried  on  by 
Sntterfield  alone  until  sometime  in  the  month  of  July 
1^19,  when  he  absconded  and  became  bankrupt.  In 
the  meantime  Lipscombe  had  died.  He  died  in  the  month 
^i  October  1848,  and  the  Plaintiffs  were  his  executors. 
After  Butterfield  had  absconded  demands  were  made 
Vol  V.  L  D.M.  o.        upon 
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1854.       upon  Currie  in  respect  of  debts  or  liabilities  of  the 
^"^^      partnership  of  Currie  ^  Butterjield,  which  were  con- 
V.  tracted  or  subsisting  during  the  continuance  of  that  part- 

^"**''=-  nership  from  August  1842  to  1847.  He  satisfied  those 
demands  and  brought  an  action  at  law  upon  the  bond  of 
indemnity  against  the  executors  of  Lipscombe,  who  were 
the  Plaintiffs.  They  thereupon  filed  this  bill  to  have 
the  bond  delivered  up  to  be  cancelled  and  for  an  injunc- 
tion  to  restrain  the  proceedings  at  law,  insisting,  partly, 
that  Lipscombe  was  improperly  induced  by  Currie  to 
enter  into  the  bond,  and  partly,  that  Lipscombe  and  his 
estate  had  been  discharged  from  all  liability  upon  the 
bond  by  the  conduct  and  dealings  of  Currie.  The  case 
was  argued  before  the  Vice-Chancellor,  mainly  on  the 
first  of  these  grounds,  and  his  Honor  dismissed  the  bill, 
being  of  opinion  that  the  Plaintiff  were  not  entitled  to 
relief  upon  that  ground. 

The  Plaintiffs  appealed  from  the  decision. 

Mr.  Bacon  and  Mr.  Giffardy  in  support  of  the  Appeal. 

Mr.  Lipscombe  was  altogether  without  legal  assistance 
upon  the  occasion  of  entering  into  the  bond.  That  in- 
strument was  of  a  most  unusual  kind,  making  him  liable 
not  only  for  Mr.  Buiterjield's  misconduct  in  the  business, 
but  for  all  losses.  As  Mr.  Currie  was  a  solicitor  and 
prepared  the  bond,  the  burden  is  upon  him  of  showing 
that  he  explained  to  Mr.  Lipscombe  the  effect  of  such  a 
contract.  This  he  has  not  proved.  Secondly,  if  the 
bond  can  be  sustained  the  surety  was  discharged  by  the 
course  subsequently  taken.  The  agreement  was  to  in- 
demnify Mr.  Currie  against  all  losses  in  the  business  up 
to  August  1847,  the  period  fixed  for  the  expiration  of  the 
partnership.  It  was  the  duty  of  Mr.  Currie  to  have  at 
that  time  closed  the  concern.  Debtors  then  solvent  may 
have  become  insolvent  since,  and  whether  they  did  or 

not 
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not  the  surety  is  not  bound  under  any  circumstances, 
odier  than  those,  under  which  he  contracted  to  be  bound. 
They  referred  to  Watson  v.  Allcock  (a) ;  Bonar  v.  Mac- 
donald{b) ;  Railton  ▼.  Matthews  (c) ;  and  Ex  parte  Ken- 
daU{d). 

The  Lord  Justice  Knight  Bruce. 

The  first  question  is,  whether  in  the  month  of  July 
1847  Mr.  Lipscomhe  was,  in  law  and  equity,  bound  by 
the  bond,  according  to  its  purport  and  terms.     I  am  of 
opinion  (as  I  believe  my  learned  brother  to  be  also)  that 
Mr.  Cttrrie  did  not  stand  in  such  a  relation  to  Lipscombe 
as  that  Mr.  Currie  is  under  the  burden  of  supporting  the 
bond  by  doing  more  than  proving  by  admission  or  other- 
wise the  execution  of  the  bond  by  the  obligor.     That 
being  done,  the  burden  is,  in  my  opinion,  upon  the  Plain- 
tiffs to  show  that  tliere  are  equitable  circumstances  in  the 
Plainti£&'  fisivour  against  the  bond  considered  without  re- 
ference to  subsequent  facts.  We  are  of  opinion  that  they 
have  not  proved  such  a  case,  and  that  the  just  result  of 
the  evidence  is  this : — that  Lipscombe  must  be  taken  to 
have  executed  the  bond  with  the  intention  of  binding 
himself  by  it  accordii^  to  its  purport  and  tenor.     There- 
fore the  counsel  for  Mr.  Currie  may  argue  their  case  on 
the  basis,  that,  in  July  1847,  Lipscombe  was  bound  by 
the  terms  and  tenor  of  the  bond. 

The  Lord  Justice  Turner. 
To  establish  the  case  relied  upon  by  the  Plaintiffs  for 
'^'ief  from  the  bond,  it  is  incumbent  upon  them  to  show 
that  Currie  was  the  solicitor  of  Lipscombe  in  the  matter. 
^^  present  there  is  no  proof  that  such  was  the  case, 
^^at  Currie  acted  as  the  solicitor  of  the  bank  in  pre- 
paring 

(«i  MkG.  Mac,  *  G.  242.  (c)  10  a  *  I'm.  934. 

(^>  ZH.ofL.  Ca,  226.  (rf)  17  Ve$.  514. 
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1854.       paring  the  bond  does  not  establish  the  fact  that  he  was 

^^^      acting  as  solicitor  for  Lipscombe,    Lipscombe,  moreover, 

V.  lived  more  than  five  years  after  his  execution  of  the  bond, 

CuRRii.       ^^^  jjg^gj.  questioned  it.     The  Plaintiffs  have  not  made 

out  a  case  for  being  relieved  from  the  bond  upon  the  cir* 

cumstances  attending  its  execution. 

Mr.  Rolt,  Mr.  ElmsUy  and  Mr.  Burdon  for  the  De- 
fendant. 

The  novelty  of  the  question  remaining  .to  be  discussed 
constitutes  its  only  difficulty.  If  the  proposition  con- 
tended for  could  be  supported,  it  would  have  frequently 
been  advanced,  for  instance,  in  the  common  case  of  a 
partnership  continuing  after  the  death  of  one  partner. 
There  is  no  evidence  whatever  of  time  having  been  given 
to  any  debtor  to  the  concern,  or  of  any  additional  liability 
having  been  thrown  on  the  surety.  Of  course  he  is  only 
liable  for  losses  up  to  the  day  in  1847  when  the  partner- 
ship terminated ;  but  why  should  this  liability  be  affected 
by  the  collateral  fact  of  the  concern  being  carried  on,  so 
far  as  was  necessary  for  winding  it  up  ?  No  other  course 
was  practicable ;  the  doors  could  not  be  closed,  nor  was 
any  unusual  course  pursued  or  anything  done  beyond 
what  must  have  been  in  contemplation  when  the  bond- 
was  executed.  The  17th  clause  of  the  partnership 
articles  must  be  read  in  conjunction  with  the  16th. 
Moreover,  Mr.  Lipscombe  knew  that  this  was  done  in 
1847,  and  made  no  objection. 

They  cited  Howell  v.  Jones  (a),  and  The  Bank  of 
Scotland  v.  Christie  (J). 

On  the  question  of  costs,  they  referred  to  Wilde  v. 

Oibson 

(a)  1  Cr.  Mee.  tf  Hat.  97.  (b)  8  CI.  *  Fin.  214. 
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Gibson  (a) ;  Archbold  v.  Commissioners  of  Charitable 
Bequests  (6) ;  GUzscott  v.  Lang  (c),  and  Price  v.  Ber- 
Tington{d);  and  contended  that  as  the  bill  alleged  a  case 
of  fraud  which  had  not  been  sustained,  the  Plaintifis 
must  pay  the  costs. 

Mr.  Bacon  in  reply  referred  to    Hewitt  v.   Loose- 
vujre  {e). 

Judgment  reserved. 


1854. 


The  Lord  Justice  Knight  Bruce. 

A  small  country  town  in  Hampshire^  which,  at  least 
since  the  Reform  Act,  has  returned  but  one  represen- 
tative to  the  House  of  Commons,  happened  to  possess 
also  but  one  bank,  a  bank  unluckily  conducted  upon 
opposition  principles,  that  is  to  say  principles  unfavour- 
able to  what,  in  the  language  of  -those  who  deal  in  mem- 
bers of  Parliament,  is  called,  I  believe,  the  old  influence. 
And  this  bank  was  supposed,  whether  regularly  or  irre- 
gularly, whether  by  means  as  to  which 

**  Pi5  ^  il  tacer  che  '1  ragionare,  onesto," 

or  otherwise  to  disturb  and  endanger  that  influence  so 
much  that  the  gentleman  by  whom  the  influence  was  at 
or  soon  after  the  time  of  passing  the  act  impersonated, 
and  an  active  and  intelligent  London  solicitor  (in  his  Par- 
liamentary and,  no  doubt,  his  general  confidence),  appear 
to  have  thought  that  an  additional  bank,  a  bank  having 
oJore  correct  views  of  the  public  interest,  might  be  bene- 
ficially set  up  in  the  borough ;  a  plan  which  would,  of 
^urse  relieve  the  firee  and  independent  inhabitants  from 

the 


March  30. 


(c)  1  E.  of  L.  Ca.  605. 
(^)  2  H.e^L.Ca.  459. 
(c)  2  FhU.  310. 


(rf)  3  Mac.  ij- Got.  486. 
(t)  9  Hflnf,449. 
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1854.  the  necessity  of  resorting  for  lawful  accommodation  to  the 
existing  establishment.  The  plan  was  resolved  on,  but 
as  neither  of  the  gentlemen  could  or  would  be  the  resident 
manager,  and  it  seemed  necessary  to  have  a  sound  man 
in  that  capacity,  they  looked  about  and  found  a  young 
farmer  of  the  place  whose  opinions  upon  the  theory  and 
practice  of  government  were  suitable,  and  to  his  great 
pleasure,  as  well  as  surprise,  no  doubt,  turned  him  into 
a  banker  and  their  partner ;  a  choice  additionally  recom- 
mended by  the  fact  that  his  wife  was  the  niece  and 
adopted  daughter  of  an  elder  agriculturist  well  to  pass  in 
the  world  who,  being  also  a  right-minded  politician, 
might  fill  the  character  of  surety  for  the  other  rustic.  And 
surety  accordingly  the  senior  agriculturist  became,  not 
once  but  twice,  once  in  1839  at  the  original  launch  of  the 
bank,  when  consisting  of  the  three;  and  again  when, 
upon  the  retirement  of  the  client  or  chief,  it  became  com- 
posed of  the  solicitor  and  the  younger  farmer  alone, 
which  happened  in  1842.  The  suretyship  was  effected 
by  bonds,  of  course  with  conditions  more  or  less  apt 
annexed* 

From  the  later  bond,  it  is  the  object  of  this  suit,  insti- 
tuted by  the  executors  of  the  surety,  to  be  relieved,  for 
the  earlier  instrument  is  unimportant,  except  as  matter 
of  narrative  and  evidence.  The  otlier,  the  important 
one,  is  thus.  The  bond'  is  dated  the  20th  of  August 
1842,  and  is  in  a  penalty  of  10,000Z.,  the  joint  and  several 
obligors  being  Mr.  Lipscombe  (the  elder  farmer)  and  Mr. 
Butterfield  (the  young  one),  the  obligee  being  the  London 
solicitor,  Mr.  Currie.  The  condition  runs  thus — [His 
Lordship  read  it  as  set  out,  ante,  p.  143.] 

Now  this  instrument  having  been  put  in  suit  by  Mr. 
Currie,  the  present  bill  seeks  not  only  the  proper 
accounts  to  ascertain  the  amount  of  liability  (if  any),  but 

also 
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iltoabeolate  and  unconditional  relief  from  the  instrument       1854< 
on  mere  than  one  alleged  ground  of  objection.  sV 


The  mosti  if  not  the  only,  important  question  in  the 

cause,  howerer,  i»,  whether  upon  or  after  the  termination 

(by  lapse  of  time  on  the  19th  or  20th  of  Auffust  IS*?) 

of  the  partnership  constituted  in  1842,  to  which  the  bond 

in  dispute  or  its  condition  relates,  the  Plaintiff's  testator 

Mr.  Lipscomhe  became  equitably  discharged  from  the 

bond,  discharged  1  mean  by  conduct  on  the  part  of  the 

Defendant   Mr.  Cwrrie,  subsequent  to  July  1847,  inde- 

pendendy  of  pecuniary  satisfaction,  that  is  to  say  whether 

there  was  pecimtary  satisfaction  or  not:  a  question  as 

to  which  it  must  be  borne  in  mind  that  the  fact  that 

llr,  Lipseombe  became  an  obligor  in  the  bond  in  the 

character  of  surety  for  Mr.  Butterfield  was  necessarily 

known  contemporaneously  to  Mr.  Currie,  the  obligee, 

whose  duty  accordmgly,  in  the  events  that  happened,  it 

became,  as  between  him  and  Mr.  Lipscombe,  to  proceed 

in  a  particular  manner  after  the  19th  or  20th  of  August 

1847,    This  was  the  duty  of  Mr.  Currie,  if  intending  to 

make,  after  that  20th  of  August,  any  demand  upon  Mr. 

Upscombe  under  the  bond,  under  which,   in  fact,  no 

demand  was  on  that  day,  or  had  previously  been,  or  was 

afterwards  made  before  the  bankruptcy  of  Butterfield, 

nor  indeed  does  it  appear  that  at  any  time  after  Lips- 

combers  execution  of  it  any  notification  or  communication 

respecting  it  was  in  any  sense  or  manner  made  to  him  or 

bis  executors  before  that  bankruptcy.     In  what  particular 

manner,  however,  was  it  thus  the  duty  of  Mr.  Currie  to 

proceed  ?     I  apprehend  that  he  was  bound  not  to  embark 

or  join  in  embarking  the  joint  estate  of  the  firm  as  it  stood 

in  18*7,  at  the  end  of  the  partnership  formed  in  1842, 

^  any  new  partnership  or  adventure,  but  to  cause  it 

to  be,  with  all  reasonable  despatch,  collected,   realized 

^applied  in  discharging  the  debts  and  liabilities  of 

the 


r. 
Currie. 
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1854.  the  firm  as  they  stood  on  the  20th  of  August  1847,  so  far 
as  necessary  for  that  purpose.  I  say  so  because  neither 
the  1 6th  nor  the  17th  clause  of  the  articles  of  1842 
was  pursued  or  acted  upon.  This  course,  however,  was 
not  taken,  but  instead  Mr.  Currie  agreed  with  Mr. 
JButterfield  to  renew  or  continue,  and  did  accordingly 
renew  or  continue  their  partnership,  as  from  the  end  of 
the  term  of  five  years,  which  expired,  as  I  have  said,  on 
the  19th  or  20th  of  August  1847.  From  that  time 
accordingly  their  business  of  bankers  was  continued 
under  the  same  style  and  in  the  same  manner  as  before 
until  they  finally  dissolved  their  connection  in  business 
on  the  3rd  of  April  1849,  from  which  time  until  the  bank- 
ruptcy of  Mr.  Butterfield,  in  July  of  the  same  year,  he 
continued  to  carry  on  the  business  on  his  sole  account 

Now  at  the  termination,  by  lapse  of  time,  in  August 
1847  of  the  partnership  formed  in  1842,  it  is  quite  clear 
that  there  was  joint  estate  of  that  partnership — I  mean 
joint  estate  of  substantial  amount  and  value,  comprising 
and  perhaps  chiefly  consisting  of  debts  to  a  considerable 
amount  then  due  to  it.  This  joint  estate  was  at  that 
time,  of  course,  in  the  possession  of  the  two  partners, 
subject  only  to  the  necessary  qualification  of  the  word 
"  possession,"  when  applied  to  debts.  And  whether  the 
partnership  was  then  solvent  or  not  solvent — whether 
Mr.  JButterfield  was  then  solvent  or  not  solvent — it  must 
be  considered  that  Mr.  Currie  at  least  was  then  solvent. 
Nor  probably  has  he  ever  been  otherwise.  But  if  the 
partnership  was  at  that  time  insolvent  it  was  not  so 
avowedly  apparently  or  visibly.  There  is  not  the  least 
reason  to  believe  that  in  the  year  1842,  or  at  any  time 
between  that  year  and  the  dissolution  oi  April  1849,  the 
partnership  for  the  time  being  professed  or  represented 
itself  to  be  or  was  considered  by  the  world  as  insolvent. 
Nor  in  truth,  upon  the  face  of  their  books  and  accounts, 

was 
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yfu  the  partnership  formed  in  1842  otherwise  than  1854. 
solvent  at  its  termination  in  1847.  If,  in  any  sense  or 
for  any  purpose,  it  was  in  truth  then  insolvent,  it  was,  I 
apprehend,  only  so  in  respect  and  by  reason  that  some 
of  the  debts  then  due  to  it  have  (whether  then  recover- 
able or  not  then,  recoverable)  not  been  recovered.  In 
this  state  of  things,  by  means  of  the  arrangement  already 
mentioned  of  1847,  all  the  joint  estate  of  the  partnership 
formed  in  1842,  which  existed  at  its  termination  in  1847, 
passed  into  and  became  the  property  of  the  renewed 
partnership  formed  or  commencing  in  August  1847,  and 
was  dealt  with  accordingly ;  the  business,  I  repeat,  having 
been  carried  on  until  the  early  part  of  April  1849. 

It  is  said  that  this  was  only  for  the  purpose  of  winding 
up  the  partnership  formed  in  1842.  But,  though  I  do 
not  mean  to  impute  insincerity  to  any  person  who  has 
80  asserted,  I  must  say  that  my  view  of  the  case  is  not 
80.  The  banking  business  appears  to  me  plainly  upon 
the  evidence  to  have  been  carried  on  from  the  19th  or 
Mi  oi  August  1847  until  the  final  dissolution  in  1849, 
just  as  it  had  been  in  the  previous  part  of  1847,  and 
earlier.  All  this,  in  my  opinion,  was  unjustifiable  as 
against  Mr.  Lipscombe,  unless  upon  the  hypothesis  of 
his  liability  under  the  bond  having  ceased. 

But  it  is  said  that  Lipscombe,  who  lived  hard  by,  knew 
of  the  banking  business  being  continued  by  Mr.  Currie 
and  Mr.  Butterfield  after  the  20th  of  August  1847,  and 
did  not  object  to  it.  That  may  be,  or  is  so.  It  does  not 
however  appear  that  he  was  aware  of  the  terms,  plan  or 
principles  on  which  they  were  proceeding.  He  had  no 
right  to  object  to  their  being  bankers  in  partnership 
together  afler  that  day,  and  may  well  have  supposed  that 
Mr.  Cicrrie  either  was  acting  regulariy  and  rightfully,  or 
had  no  intention  of  making  a  claim  against  him  on  the 
^nd.    And  indeed  as  I  have  said  no  claim  was  in  fact 

made 
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1854.        made  before  July  1849,  although  his  death  happened  in 
October  1848. 

Mr.  Currie  I  think,  by  thus  acting,  in  effect  discharged 
Lipscomhe  in  equity  from  the  bond.  But,  assuming  that 
at  the  time  of  his  decease  he  was  not  discharged,  still  I 
do  not  see  how  Mr.  Curriers  course  of  acting  in  April 
1840  can  be  justified  against  tlie  executors.  For  neither 
then  was  the  16th  or  17th  clause  of  the  articles  apted  on 
or  attended  to ;  and  the  joint  estate,  at  that  time,  not 
inconsiderable,  was  left  to  the  disposition  or  manage- 
ment of  Butterfield,  who  continued  the  business  in  every 
sense  alone. 

It  has  been  argued  for  Mr.  Currie,  that  the  defence 
arising  from  his  conduct  after  July  1847  is  available  to 
the  executors  at  law  if  founded  in  truth  and  justice ;  but 
of  this  if  I  were  sure  (which  I  am  not),  I  should  still 
hold  that  there  is  a  jurisdiction  here  fit,  in  the  circum- 
stances of  the  case,  to  be  exercised  by  us. 

It  has  also  been  contended,  that  the  question  of  the 
discharge  of  Lipscombe,  by  reason  of  Mr.  Curriers  con- 
duct after  July  1847,  (independently  of  payment,)  has 
not  been  raised  by  the  bill  and  is  not  cognizable  in  this 
suit.  That  contention,  however,  I  consider  unfounded. 
But  as  it  was  possible  that  the  scope  of  the  bill  might 
have  been  misapprehended,  we  thought  it  right,  during 
the  hearing,  to  offer  to  Mr.  Currie  the  opportunity  of 
adducing  further  evidence,  including  an  oral  examination 
of  himself  before  us,  of  which  opportunity  his  coonsel 
declined  to  avail  themselves,  as  believing,  no  doubt,  that 
all  evidence  in  support  of  his  case,  capable  of  being  use- 
fully resorted  to,  was  already  before  the  Court 

I  wish  to  add,  that  though  all  that  I  have  hitherto 

said 
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said  has  been  upon  the  supposition  of  the  Plaintiffs*  1854. 
ikilure  and  inability  to  establish  a  case  of  satisfaction  of 
the  bond  by  actual  payment,  I  am  very  far  indeed  from 
being  persuaded  of  that  ikilure  and  that  inability.  On  the 
contrary,  my  impression  from  the  materials  before  the 
Court  (though  I  do  not  bind  myself  upon  the  point)  is, 
(hat  the  Mnoant  of  the  sums  received  after  the  20th 
ttAyfust  1847  by  Messrs.  Currie  &  Butterfield,  in 
their  capacity  of  copartners  under  the  respective  copart- 
nenhips  of  184^  and  1847,  which  (as  between  them  and 
Mr.  Lipscmnhe  and  his  estate)  were,  at  least  in  equity,  of 
right  applicable,  and  oaght,  at  least  in  equity,  to  have 
been  applied  by  Messrs.  Currie  &  Butterjield  in  pay- 
ing off  and  discharging  the  liability  (if  any)  of  Mr.  Lips- 
mbe  and  bis  estate  under  the  bond,  was  sufficient,  or 
Bore  than  sufficient,  to  pay  off  and  discharge  that  liability, 
if  liability  there  was. 

Ail  that  I  have  said  has  been  also  upon  the  assurop- 
tioD,  against  the  Pfarntifis,  that  they  hsve  not  proved 
noDgfa  to  show  that  Mr.  Lipscambe  was  not,  in  July 
1847  equitably,  as  well  as  legally,  bound  by  the  terms 
of  the  condition  annexed  to  the  bond  in  dispute,  accord- 
ing to  the  actual  tenor  of  that  condition.  An  opinion  to 
this  effect  was,  indeed,  expressed  by  my  learned  brother 
as  well  as  myself  before  hearing  Mr.  Curries  counsel. 
It  is  not  necessary  to  say  whether  subsequent  reading 
and  eoDsideration  have,  so  far  as  relates  to  myself, 
strengthened,  or  otherwise  affiscted,  that  impression.  For, 
whether  it  was  right  or  wrong,  correct  or  incorrect,  the 
litigation,  as  I  conceive,  ought  to  be  and  must  be,  in  all 
respects,  decided  in  the  same  way.  Mr.  Currie,  in  June 
1849,  sent  to  Mr.  Buiterfield  a  lawyer's  bill,  amounting 
to  SSI.  and  a  fraction, — a  bill  chiefly  or  solely  for  the 

preparation  of  the  bond  and  articles  of  1842.     It  was 

accompanied 
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1854.        accompanied  by  a  letter  to  him  from  Mr.  Currie,  dated 
the  16th  of  June,  184S,  which  was  in  these  terms : — 

"  LincolrCs  Inn  Fields, 

"  16th  June  1849. 
"  Dear  Buiterfield, 

"  In  looking  over  our  accounts  I  see  we  have 

a  demand  upon  your  bank,  and  I  send  you  a  copy  of  it. 

Will  you  settle  it?     I  shall  be  glad  to  know  how  you 

have  got  on  since  our  appearance  in  the  Gazette,  and  we 

ought  to  exchange  letters  of  mutual  release. 

"  Yours  faithfully, 

^^  James  Ctarier 

And  my  conclusion  upon  the  whole  matter  is,  that  Mr. 
Currie,  in  writing  this  letter,  and  making  as  he  did  no 
demand  under  the  bond  before  the  bankruptcy  of  July 
1849,  took  a  more  accurate  view  of  his  position  than 
when  he  brought  the  action  which  produced  this  suit, 
and  that  the  injunction  against  that  action  must  be  made 
perpetual,  and  the  bond  be  delivered  up  to  the  Plaintiffs 
to  be  cancelled,  they  neither  receiving  nor  paying  any 
costs  of  any  part  of  the  litigation  from  the  beginning,  but 
if  they  have  made  a  deposit  taking  it  back. 

The  Lord  Justice  Turner,  after  stating  the  facts 
of  the  case,  said — 

The  question,  which  we  reserved  for  judgment,  and 
which  we  have  now  to  determine,  is,  whether  Lipscomhe 
and  his  estate  have  been  discharged  from  liability  upon 
this  bond  by  the  conduct  and  dealings  of  Currie.  In 
determining  questions  as  to  the  continuing  liabilities  of 
sureties,  the  first  point  to  be  considered,  as  I  apprehend, 
must  be  what  were  the  relative  rights  and  obligations  of 
the  party  in  whose  favour  and  of  the  party  for  whose 
benefit  the  contract  of  suretyship  was  entered  into ;  for 

sureties. 
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sureties,  when  they  contract  their  liabilities,  must  neces-        1854. 

sarily  look  to  those  rights  and  obligations.     They  lie  at 

the  root  of  and  form  the  inducement  and  foundation  of 

the  contract.     When  a  man  becomes  surety  for  the  debt 

of  another,  he  looks  to  the  power  of  the  creditor  to 

eDforce  payment  from  the  debtor,  and  to  the  obligation 

upon  the  debtor  to  pay,  and  it  is  not  less  so  in  other 

cues.    We  must  consider,  therefore,  in  the  first  place 

vbat  were  the  rights  and  obligations  of  Currie  and 

BvUerfield  under  the  articles   of  partnership  between 

them.    It  is  not  material  for  the  present  purpose  what 

the  rights  and  obligations  were  during  the  continuance 

of  the  partnership,  but  it  is  most  important  to  see  how 

they  stood  at  the  expiration  of  it. 

This  partnership  was  for  a  limited  period  of  five  years. 
The  articles  are  silent  as  to  what  was  to  be  done  at  the 
expiration  of  the  five  years,  except  so  far  as  the  16th  and 
nth  clauses  extend,  and  it  was  argued,  and  I  think  justly, 
tliat  those  clauses  do  not  reach  beyond  the  case  of  one 
ptrty  desiring  to  retire  from  and  the  other  to  continue 
the  business ;  but,  assuming  it  to  be  so,  does  it  not  follow 
that  the  law  steps  in  and  supplies  the  contract,  and  that 
the  concern  was  to  be  wound  up  ?  I  apprehend  that  it 
does. 

It  was  said,  however,  that  these  16th  and  1 7th  clauses, 
hy  providing  for  what  was  to  be  done,  if  either  party 
desired  to  retire,  import  that  the  business  was  to  continue 
if  neither  party  so  desired,  and  that  Lipscombe  having 
been  cognizant  of  the  articles  must  be  bound  by  the  in- 
ference thus  to  be  deduced  from  them.  But  this  argu- 
inent  goes  much  too  far.  The  utmost  extent  to  which  it 
can  reasonably  be  carried,  seems  to  me  to  be,  that  the 
articles  left  the  parties  at  liberty  (as  indeed  they  must  in 

any  event  have  been)  to  agree  that  the  business  should 

be 
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be  carried  on.  In  the  absence  of  such  an  agreement  my 
clear  opinion  is,  that  this  business  ought  to  have  been 
wound  up  at  the  expiration  of  the  time  limited  by  the 
articles  for  the  duration  of  the  partnership. 

Assuming  then,  that  the  partnership  between  Currie 
and  Butterfield  ought,  in  the  absence  of  agreement  be- 
tween them,  to  have  been  wound  up  at  the  expiration  of 
the  term  limited  by  the  articles,  we  have  next  to  consider 
whether  it  was  competent  to  Currie  to  agree  to  its  con- 
tinuance, without  the  consent  of  Lipscambe,  and  yet  to 
hold  Ltpscomhe  liable  upon  the  bond.  I  am  of  opinion 
that  it  was  not. 

The  position  of  principal  and  surety  I  take  to  be  this. 
The  surety  has  the  right  to  satisfy  the  obligation  by 
which  he  is  bound  and,  upon  satisfying  it,  to  stand  in 
the  place  of  the  party  to  whom  he  is  bound  against  the 
party  for  whose  benefit  he  has  incurred  the  obligation. 
Upon  the  expiration  of  this  partnership,  therefore,  Z^w- 
combe  had  the  right,  if  he  thought  fit  to  do  so,  to  satisfy 
the  debts  and  liabilities  of  the  partnership,  and  upon 
satisfying  them  to  stand  in  Curriers  case  as  to  the  winding 
up  the  business.  Upon  Currie  being  satisfied,  his  rights 
in  the  assets  of  the  partnership  would  become  the  rights 
of  Lipscombe.  It  would  be  for  Lipscombe,  and  not  for 
Currie,  to  judge,  in  conjunction  with  Butterfield,  how 
the  assets  of  the  partnership  should  be  dealt  vrith,  and 
the  debts  due  to  it  got  in,  what  debtors  should  be  sued, 
with  which  of  them  arrangements  should  be  made,  in 
what  order  and  course  the  debts  and  liabilities  of  the 
partnership  should  be  satisfied.  Was  it  then  competent 
to  Currie,  consistently  with  the  existence  of  this  right 
in  Lipscombe,  to  agree  with  Butterfield  without  the  con- 
sent of  Zip^comi^,  that  this  business  should  be  carried  on. 
I  am  of  opinion  that  it  was  not.    The  effect  of  such  an 

agreement 
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agreement  must  necessarily  be  to  alter  the  state  both  of 
the  assets  and  liabilities  of  the  partnership,  as  they  stood 
at  the  diasolutiony  and,  by  so  doing,  to  alter  the  position 
o{ Lq)scamhe^sniihi8,in  my  opinion,  it  was  not  competent 
to  Currie  to  do  and  at  the  same  time  to  hold  Lipscombe 
to  his  liability  upon  the  bond. 

It  was  attempted  to  meet  this  view  of  the  case,  by 
alleging  that  the  partnership  was  continued  only  for  the 
purpose  of  being  wound  up.    Whether  the  right  of 
Currie  against  Lipscambe  upon  the  bond  would  have 
remained  if  this  had  been  really  the  case,  is  a  point  upon 
which  I  give  no  opinion  whatever.     It  does  not  appear 
to  me  that  the  facts  of  this  case  warrant  that  question 
being  raised,  for  I  see  no  trace  whatever  of  any  steps 
having  been  taken  to  wind  up  this  partnership.    On  the 
contrary,  I  am  satisfied,  from  the  cross-examination  of 
BoyeSf  and  the  inspection  of  the  books,  that  the  business 
was  carried  on,  after  the  expiration  of  the  partnership, 
just  in  the  same  manner  as  it  had  been  carried  on  during 
its  continuance,  and  without  any  attempt  to  wind  it  up, 
in  the  proper  sense  attaching  to  that  expression.     That 
it  inay  have  been  in  the  course  of  winding  up  in  this 
sense,  that  the  monies  received  from  customers  were 
placed  to  their  accounts,  and  so  operated  to  discharge 
the  debts  which  were  due  from  them,  is  possible ;  and 
this  I  presume  is  what  is  meant  by  Mr.  Currie's  answer, 
but  this  was  clearly  not  such  a  winding  up  as  he,  or 
I^fswmbe,  standing  in  his  place,  had  the  right  to  insist 
on.   Even  supposing,  however,  that  it  was,  the  partner- 
ship was  not  finally  wound  up  at  the  period  when  the 
dissolution  took  place  in  April  1840,  and  yet  upon  that 
dissolation  all  the  assets  of  the  partnership  are  permitted 
hy  Currie  to  pass  into  the  hands  of  Butterfield^  and  the 
hosioess  is  continued  by  him  as  before.     How  can  this 
he  justified  as  against  Zip^com^^  the  surety  ?    It  is  said, 

however, 
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however^  that  Lipscombe  acquiesced.  But  acquiescence 
imports  knowledge,  and  there  is  nothing  to  show  that 
Lipscombe  did  at  all  know  the  terms  on  which  the  busi* 
ness  was  carried  on. 


I  am  of  opiniofty  therefore,  that  the  Plaintiffs  are  en- 
titled to  be  relieved  from  this  bond,  and  that  the  decree 
must  be  altered,  by  directing  the  bond  to  be  delivered  up 
to  be  cancelled,  and  awarding  a  perpetual  injunction  to 
restrain  proceedings  upon  it.  I  think  that  the  deposit 
should  be  returned,  and  that  there  should  be  no  costs  of 
any  part  of  the  suit,  either  on  one  side  or  the  other. 
Both  the  parties  have  been  engaged  in  a  transaction 
which  neither  of  them  ought  to  have  entered  upon,  and 
which  no  Court  of  justice  can  countenance,  and  the  Plain- 
tiffs have  failed  as  to  part  of  the  case  which  they  have 
brought  forward. 


1855. 
July  10, 14. 

Before  ITie 
Lord  Chan- 
celioTf  Lord 
Cranworth. 

An  executrix 
and  trustee 
under  a  will 


BROUGHTON  v.    BROUGHTON. 

TN  this  suit,  which  was  one  for  the  administration  of 

■^     the   estate   of   Thomas    Broughton    deceased,    the 

Master,   in   taking   the    accounts,    had   disallowed   the 

amount  of  certain  bills  of  costs  claimed  to  be  due  by 

F.  T.  White  and  his  copartners  as  solicitors,  F.  T.  White 

co^trustee  who  ^'^ving  been  one  of  the  trustees  of  the  testator's  will,  and 

was  a  solicitor,  having  been  employed  by  his  co-trustee,  who  was  also 
to  transact  the    ,  ,  i      i      •  «  .  i 

necessary  legal  ^he  testator  s  executrix,  to  transact  the  business  to  which 

business  of  the  ^he  bills  of  costs  related.     F.  T.  White  took  exceptions 
trust: — Heldf  *^ 

that  the  soli-     to  the  Master's  Report,  which  were  argued  before  Vice- 

SlS?o"i  Chancellor 

out  of  pocket 

The  principle  of  the  general  rule  applicable  to  such  cases  explained. 

The  case  of  Cradock  v.  Piper,  1  Mac,  4  G,  664,  and,  in  connexion  with  it,  that  of 
Lincoln  v.  Wndtor,  9  Hare,  158,  remarked  upon. 
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Chancellor  Stuart  in  December  1854,  when  his  Honor, 
considering  himself  bound  by  authority,  held  that  Mr.    b^J^J^^^q,, 
WMte  was  only  entitled  to  the  costs  out  of  pocket,  and  v. 

overruled  the  exceptions :  the  present  Appeal  was  then 
brought  to  the  Lord  Chancellor. 


A  very  full  notice  of  the  facts  of  the  case,  and  the 
arguments  of  counsel,  will  be  found,  together  with  the 
judgment  of  the  Vice-Chancellor,  in  the  2nd  Volume  of 
Messrs.  Smale  &  OiffarcTs  Reports,  page  422.  The 
following  short  statement  will  be  therefore  sufficient  to 
place  the  case  intelligibly  before  the  reader. 

Mr.  White  had  acted  as  the  solicitor  of  the  testator  in 

his  lifetime,  and  being  then  in  partnership  with  Mr. 

lAndsayf  had  jointly  with  him  taken  steps  for  bringing 

to  sale  the  testator's  real  estates,  but  the  object  was  only 

partially  accomplished  at  the  testator's  death,  which  took 

place  on  the  23rd  Novemher  1843.     The  testator,  by  his 

'wll  dated  in  October  1843,  appointed  his  wife  and  Mr. 

TVhite  trustees  for  the  sale  of  all  his  real  estates,  and 

tchold  the  proceeds  in  trust  for  his  wife  absolutely;  and 

lie  appointed  his  wife  sole  executrix.    After  the  testator's 

death,  and  by  the  direction  and  at  the  request  of  Mrs. 

^roughton^  who  died  subsequently,  Mr.  White  (being  in 

Pvtnership  first  with  Mr.  Lindsay  and  afterwards  with 

Mr.  Calthorp)  managed  the  sales  of  the  testator's  pro- 

P^y,  and  other  business  connected  with  his  estate ;  and 

Ae  claim  made  by  Mr.  White,  and  disallowed  by  the 

'faster  as  above  stated,  was  in  respect  of  this  business. 

Mr.  Malins,  and  Mr.  J.  H.  Palmer,  for  Mr.  White, 
^pported  the  Appeal. 

They  submitted  that  the  rule,  as  it  was  generally  laid 
Vol.  V.  M  D.M.o.        down, 
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Brououtoh 

V, 

Brouobtoii. 


down,  that  a  trustee  or  executor  being  a  BoUcitor  could 
not  charge  as  a  solicitor  for  business  done  by  him,  ought 
Co  be  subject  to  exceptions,  and  that  to  apply  it  in  the 
present  case  was  inconsistent  with  any  true  principle,  and 
would  operate  very  harshly.  They  stated  that  the  justice 
of  Mr.  WTiite^s  claim  had  been  felt  strongly  by  the  Master 
(now  Vice-Chancellor  Kindersley),  and  that  the  Vice- 
Chancellor,  from  whose  decision  the  present  Appeal 
was  brought,  expressed  a  wish  that  the  matter  should  be 
more  fully  considered.  They  further  submitted  that  the 
rule  had  received  a  proper  modification  in  the  case  of 
Cradock  v.  Piper  {a),  in  which  Lord  Cottenham  had 
treated  it  as  applying  only  to  the  costs  of  a  trustee  acting 
as  a  solicitor  for  himself,  thus  bringing  it  within  the 
general  principle  that  a  trustee  was  not  to  make  his 
office  a  source  of  personal  emolument ;  that  in  Moore  v. 
Frowd{b)  Lord  Cottenham  had  exactly  provided  for  a 
case  like  the  present,  when  he  said  that  parties  might 
agree  that  a  trustee,  being  a  solicitor,  should  have  sonne 
benefit  beyond  what  the  law  would  otherwise  have 
allowed ;  for  Mr.  White  had  acted  by  the  direction  and 
at  the  request  of  Mrs.  Broughton,  and  on  the  under- 
standing that  he  should  be  paid.  They  referred  to 
Lincoln  v.  Windsor  (c),  in  which  Vice-Chancellor  Turner 
had  held  that  the  decision  in  Cradock  v.  Piper  applied 
only  to  the  case  of  costs  incurred  in  a  suit,  and  not  to 
costs  incurred  in  the  administration  of  an  estate  without  a 
suit;  but  they  submitted  that  the  real  test  was,  whether  the 
employment  was  the  act  of  the  solicitor  alone  or  whether 
it  was  requisite  that  others  should  join  with  him  in  it; 
that  in  the  latter  case  the  rule  did  not  really  apply,  and 
that  though  the  Court  must  watch  narrowly  the  conduct 
of  solicitors  acting  as  trustees,  there  was  no  reason  why, 
if  a  testator  chose  to  select  a  solicitor  as  his  trustee  or 

executor, 
(a)  1  Mac,  4-  G.  664.     (6)  3  MyL  if  Cr.  45.    (c)  9  Hare,  158. 
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executor,  the  solicitor  should  not  be  able  to  act  and        1855. 

leceiTe  remuneration.  ^^^^""^^^ 

Brouohton 

They  cited  and  commented  on  Ayliffe  v.  Murray  (a),    Brouohton. 
Baxabrigge  v.  Blair  {Jb\  Todd  v.  WiUon(fi)y  Chrhto^ 
phen  V.  White  {d),  York  v.  Brown  (e). 

Mr.  Bacon  and  Mr.  Chapman  Barher  supported  the 
decision  of  the  Vice-Chancellor. 

They  commented  on  the  cases  referred  to  by' the  other 
side,  and  submitted  that  neither  on  general  principle  nor 
on  particular  circumstances  could  Mr.  White  receive 
anything  but  costs  out  of  pocket ;  he  was  not  entitled  to 
"profit  costs."  They  referred  to  some  remarks  made 
by  Lord  Brougham  in  the  case  of  Manson  v.  Baily, 
before  the  House  of  Lords,  in  June  last  (unreported),  in 
vhich  his  Lordship,  alluding  to  Cradoch  v.  Piper,  said, 
that  if  that  case  had  been  at  all  adopted  in  any  of  the 
decisions  of  the  House  he  should  be  very  slow  to  express 
any  doubt  which  he  might  have  upon  it;  but  if  it  had 
never  been  so  adopted  or  countenanced  in  decisions  there, 
tben  he  might  be  permitted  to  state  that  he  had  great 
doubts  respecting  the  soundness  of  that  decision  to  the 
length  to  which  it  went ;  they  stated,  however,  that  they 
were  contented  to  rest  the  present  argument  on  the  au- 
thority of  Cradoch  v.  Piper,  as  interpreted  by  Vice-Chan- 
cellor Turner  in  Lincoln  v.  Windsor.  * 

Mr.  Torriano  appeared  for  other  parties. 

The  Lord  Chancel  lob. 

I  win  not  wait  for  a  reply  in  this  case  (/) ;  indeed 

no 

W  2  Atk,  58.  (/)  Mr.  Malint  happened  not 

(*)  0  Borv.  588.  ^  |>e  present  at  the  conclusion  of 

(0  9  ^eac.  486.  the  argument  of  the  Respondent's 

W  iO  Bea^,  523.  Counsel. 
W  J  CoU,  260. 
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185&       no  reply  can  be  necessary.     The  rule  applicable  to  the 
r>'^^'^^      subject  has  been  treated  at  the  bar  as  if  it  were  suffi- 
o.  ciently  enunciated  by  saying,  that  a  trustee  shall  not  be 

able  to  make  a  profit  of  his  trust,  but  that  is  not  stating 
it  so  widely  as  it  ought  to  be  stated.  The  rule  really 
is,  that  no  one  who  has  a  duty  to  perform  shall  place 
himself  in  a  situation  to  have  his  interests  conflicting 
with  that  duty;  and  a  case  for  the  application  of  the 
rule  is  that  of  a  trustee  himself  doing  acts  which  he 
might  employ  others  to  perform,  and  taking  payment  in 
some  way  for  doing  them.  As  the  trustee  might  make 
the  payment  to  others,  this  Court  says  he  shall  not  make 
it  to  himself;  and  it  says  the  same  in  the  case  of  agents, 
where  they  may  employ  others  under  them.  The  good 
sense  of  the  rule  is  obvious,  because  it  is  one  of  the  duties 
of  a  trustee  to  take  care  that  no  improper  charges  are 
made  by  persons  employed  for  the  estate.  It  has  been 
often  argued  that  a  sufficient  check  is  afforded  by  the  power 
of  taxing  the  charges,  but  the  answer  to  this  is,  that  that 
check  is  not  enough,  and  the  creator  of  the  trust  has  a 
right  to  have  that,  and  also  the  check  of  the  trustee. 
The  result  therefore  is,  that  no  person  in  whom  fiduciary 
duties  are  vested  shall  make  a  profit  of  them  by  employ- 
ing himself,  because  in  doing  this  he  cannot  perform  one 
part  of  his  trust,  namely,  that  of  seeing  that  no  improper 
charges  are  made.  The  general  rule  applies  to'  a  solicitor 
acting  as  a  trustee,  and  the  only  question  is  how  far  the 
circumstances  of  the  present  case  take  it  out  of  this  rule. 

It  is  in  the  first  place  sought  to  take  this  case  out  of  the 
rule  on  the  authority  of  Cradock  v.  Piper  (a)  ;  and  here 
I  must  own,  speaking  with  all  deference  and  not  meaning 
to  decide  anything  on  the  point,  that  I  cannot  see  any 
distinction  between  costs  incurred  in  a  suit  and  costs  in- 
curred 
(fl)  1  Mac,  Sf  G.  664. 
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curred  in  administering  an  estate  without  a  suit;  the        1855. 
danger  may  possibly  be  less  in  the  former  case  than  in  the    b|^^,,,q„^q„ 
latter,  but  the  principle  is  the  same.    As  every  trustee  is    ^     v. 
bound  to  protect  the  estate  against  improper  charges, 
there  must  also  exist  the  same  difficulty  in  principle  in 
his  acting  for  himself  and  others,  as  in  acting  for  himself 
alone ;  and  as  to  this,  when  the  point  was  mentioned  in 
the  House  of  Lords,  I  felt  the  same  difficulty  in  under- 
standing the  difference  as  was   felt  by  the  noble  lord 
vbose  remarks  have  been  quoted.     In  Cradock  y.  Piper, 
however,  the   general  rule  might  have  been   probably 
safely  relaxed ;  and  where  the  question  related  to  charges 
incurred  in  a  suit,  there  would  be  considerably  less  danger 
in  relaxing  it  where  the  parties  had  been  made  Defend- 
ants, than  where  they  had  filled  the  character  of  Plain- 
tifis.    If,  therefore,  the  circumstances  of  the  case  before 
me  had  brought  it  within  the  same  class,  I  should  have 
felt  myself  bound  to  follow  the  decision  of  Lord  Cot- 
tmham,  which,  however,  appears  to  me  to  overrule  the 
previous  decision  of  the  Master  of  the  Rolls  in  Bain- 
brigge  v.  Blair  (a),  but  the  circumstances  of  the  pre- 
sent case  are  not  in   my  opinion  similar,  I   mean   in 
degree,  and  the  decision  in  Cradock  v.  Piper  goes  on 
degree  merely. 

It  has  been  said  that  the  present  is  the  case  of  a  trustee 
solicitor  employed  by  the  cestui  que  trust,  who  was  also 
l^is  co-trustee.  I  should  have  been  glad  to  find  any  sub- 
stantial distinction  in  this,  but  the  fact  is  that  the  real 
cestuis  que  trust  are  the  creditors,  and  also,  if  the  fund  is 
solvent,  the  person  entitled.  Then  it  is  said  that  it  is  a 
distinction  without  a  difference  to  apply  the  rule,  as  ex- 
plained in  Cradock  v.  Piper,  to  a  suit  and  not  to  general 

siness.     I  feel,  I  confess,  pressed  by  that  argument, 

and 

(if)  8  Beav.  588. 
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1855.       and  would  be  glad  to  aid  the  solicitor  in  the  present  case 

g  ^^^  if  I  could  do  80,  but  I  cannot,  for  Lord  Cottenham  men- 

V,  tions  as  being  right  the  judgment  of  Lard  Lyndhurst  in 

RouoRTON.   j^^^  ^^  Jones  (a),  and  I  could  not  give  Mr.  White  his 

costs  without  saying  that  New  v.  Jones  was  wrongly 

decided.     Therefore,  without  relying  on  the  decision  of 

Vice-Chancellor   Turner  in  Lincoln  v.   Winckor,  from 

which  I  would  not  readily  dissent,  I  cannot  go  against 

New  V.  Jones ;  and  to  decide  the  present  case  as  I  am 

asked  by  the  Appellant  to  decide  it  would  be  also  to  say 

that  Cradock  v.  Piper  is  wrong  because  the  judge  there 

says  that  New  v.  JoTies  is  right. 

On  the  whole,  then,  though  agreeing  with  the  Vice- 
Chancellor  that  Mr.  TFAtte'^  conduct  was  perfectly  honest, 
yet  as  the  general  rule  is  useful  for  the  security  of  cestuis 
que  trust,  I  must  act  on  it  and  cannot  aid  the  claim. 

The  rule  appears  not  to  be  generally  understood, 
though  it  is  better  understood  now  than  it  was  formerly, 
for  one  continually  sees  provisions  introduced  into  wills 
and  settlements  enabling  a  solicitor,  acting  as  trustee,  to  re- 
ceive remuneration  just  as  if  he  had  not  been  appointed 
trustee,  and  it  is  very  often  convenient  to  make  this 
arrangement.  No  such  provision,  however,  was  made  in 
the  present  case,  and  the  solicitor's  costs  cannot,  therefore, 
be  properly  allowed.  The  appeal  must  be  dismissed,  but 
there  will  be  no  costs. 

(a)  1  Mac.  4-  O.  668,  n. 
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1855. 


PENNELL  V.  SMITH. 


June  20. 
Jultf\%. 
T^HIS  was /in  appeal  by  the  Defendant  Aaron  Smith,     Before  The 

from  a  decree  made  by  the  Master  of  the  Rolls,  on    ^*^  ^J^^ 
,  "^  m/or,  Lord 

wexist  iJecember  1854,  in  favour  of  the  Plaintiffs.  Cranwortu. 

On  a  bill  filed 

The    Bill    was  filed  on   the    19th  April  1854  by  to  set  aside  a 
TT..„.         ^  jr  J    ^ggj  secunng 

»uliam  Pennell,  Official  Assignee,   and  J.  P.  Judd^  an  annuity  as 

Creditors'  Assignee,  of  the  estate  of  J.  R.  Pease  and  re^^'oHhe^ 

W,H,  Pease,  bankrupts ;  and  it  sought  to  have  a  certain  return  of  the 

Indenture,  dated  the  11th  April  1846,  and  Warrant  of  under  the  sixth 

Attorney  of  the  same  date,  declared  void,  and  that  the  De-  ^f^tion  of  the 
r  J  .  1     1      1  /        ,  ..  ,  ,        Act53Geo.3, 

lenoant  might  be  decreed  to  deliver  up  the  same,  and  to  c.  141  :— 

acbowledge  satisfaction  upon  the  recordof  the  judfiinent  ^<''^»/°  ^^^^' 
^  *^  »»      D  e„ce  to  an  ob- 

entered  up  under  the  Warrant  of  Attorney,  upon  such  jection  that  no 

terms,  in  respect  of  the  money  actually  advanced  by  the  ™nteTin 

Defendant  as  the  consideration  for  the  annuity  granted  Equity,  that 

bjlbe  Indenture  and  the  interest  thereof,  as  the  Court  of  the  Act  was 

should  think  reasonable.  ^^  g^^«  ^^^ 

same  power  to 

a  Court  of 

The  Indenture  in  question  was  dated  the  11th  April  Equity  in  re- 

1846,  and  was  made  between  J.  R.  Pease  and  W.  //.  annuity  to  be 

f«we  of  the  one  part,  and  the  Defendant  /I.  Smith  of  the  enforced  by 

Other  part :  it  recited  (amongst  other  things)  the  will  of  Court  of  Law 

^.  Pease  deceased,  that  each  of  them  the  said  J.  R.  i"  ^^^f  ^^  to  an 
'  annuity  to  be 

Pease,  enforced  by 
action. 
U,alio,  that  the  burthen  of  proof  was  on  the  Plaintiff  to  make  out  that  there  was 
A  return  of  the  consideration  within  the  meaning  of  the  section ;  that  if  the  considera- 
tioo  was  actuaUy  paid  to  the  grantor,  the  application  of  it  by  him  in  discharge  of  debts 
rttlly  due  from  hioi  to  the  grantee  would  not  be  such  return;  nor  (temble)  would  it  be 
*>  trm  if  the  grantor  had  previously  told  the  grantee  that  he  would  make  such  an 
•PPlieatioQ  of  it 

iQ  this  case,  the  Lord  Chancellor,  not  being  on  the  whole  satisfied  that  the  Plaintiff 
^  established  the  return  of  the  consideration,  dismissed  the  bill,  but  without  costs,  on 
tfaegrouad  that  in  a  transaction  of  the  nature  of  the  one  in  question  the  Defendant  was 
boood  to  have  been  prepared  with  clear  proof  in  support  of  his  title. 
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1855.  Pease  and  W,  H.  Pease  being  two  of  the  children  of 
the  testator  was  entitled  to  one-fifth  part  share  or  pro- 
portion of  and  in  all  his  real  and  personal  estate  and 
effects  and  the  rents  interest  dividends  annual  and  other 
produce  thereof  and  to  accrue  due  thereon  together 
with  a  proportionate  part  or  share  of  the  part  or  share  of 
either  of  the  testator's  daughter  or  daughters  in  the 
event  of  their  dying  without  issue  and  also  a  propor- 
tionate part  or  share  of  the  part  or  share  of  either  of  the 
testator's  son  or  sons  in  the  event  of  their  dying  under 
the  age  of  twenty-one  years,  that  J,  R.  Pease  and  W.  H. 
Pease  had  contracted  with  A.  Smith  for  the  absolute  sale 
to  him  of  one  annuity  or  clear  yearly  sum  of  75Z.  to  be 
paid  to  A.  Smith  his  executors  administrators  or  assigns 
during  the  lives  and  life  of  the  said  A.  Smith  Lavinia 
Smith  Sophia  Day  Anne  Boast  and  John  Boast  and 
the  life  of  the  survivor  of  them  and  to  be  secured  in 
manner  after  mentioned  at  or  for  the  price  or  sum  of 
750/.,  that  for  securing  payment  of  the  said  annuity  the 
said  J.  R.  Pease  and  W.  H.  Pease  had  given  a  warrant 
of  attorney  for  1 500/.  and  costs  of  suit,  that  upon  such 
treaty  it  was  agreed  that  the  annuity  should  be  further 
secured  by  an  assignment  of  the  two-fifth  parts  shares  or 
proportions  of  the  said  J.  R,  Pease  and  W.  H.  Pease 
of  the  real  and  personal  estate  and  effects  of  the  said 
testator  and  the  rents  interest  dividends  annual  and 
other  produce  thereof  together  with  all  other  their  in- 
terests and  interest  under  the  said  will  and  also  by  the 
several  provisions  covenants  and  agreements  after  also 
contained,  that  the  said  annuity  might  be  repurchased 
upon  the  terms  after  mentioned  and  that  the  costs  and 
expenses  of  preparing  and  perfecting  the  several  securities 
for  payment  of  the  said  annuity  and  of  preparing  and 
filing  a  memorial  thereof  should  be  borne  and  paid  by 
the  said  J.  R.  Pease  and  W.  H.  Pease:  It  was  wit- 
nessed that  in  pursuance  of  the  said  agreement  and  in 

consideration 
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consideration  of  750/.  paid  &c.  J.  R.  Pease  and  fV.  H.        1855. 
ftase  did  grant  unto  A.  Smith  his  executors  adminis- 
trators and  assigns  during  the  natural  lives  of  the  said 
i.  Smith  L.  Smith  S.  Day  A.  Boast  and  J.  Boast 
and  during  the  life  of  the  survivor  of  them  one  annuity 
or  clear  yearly  sum  of  752.  payable  as   therein  men- 
tioned: And  payment  of  the  said  annnity  was  secured  by 
the  joint  and  several  covenant  of  the  said  J.  R.  Pease 
and  W.  H.  Pease  in  the  Indenture  contained :   It  was 
further  witnessed   that  for  the  consideration  aforesaid 
the  said  J.  R.  Pease  and  W.  H.  Pease  did  grant  and 
assign  unto  the  said  A.  Smith  his  heirs  executors  ad- 
ministrators and  assigns  all  those  the  two  several  fifth 
parts  shares  proportions  and  interest  and  also  all  the 
bterest  whatsoever  in  possession  expectancy  possibility 
or  otherwise  howsoever  of  them  the  said  J.  R,  Pease 
and  W.  H.  Pease  and  each  and  either  of  them  of  and 
in  the  real  and  personal  estate  and  effects  of  the  said 
testator  William  Pease  and  the  rents  dividends  interest 
or  annual  and  other  proceeds  thereof  then  due  and  thence* 
forth  to  accrue  due  for  and  in  respect  of  the  same  and  of 
and  in  all  monies  produced  or  to  be  produced  therefrom 
respectively  and  the  funds  and  securities  for  the  same 
to  hold  upon  the  trusts  in  the  Indenture  expressed  for 
more  effectually  securing  the  due  and  punctual  payment 
of  the  said  annuity  thereby  granted  and  all  such  costs 
charges  and  expenses  as  he  or  they  might  bear  or  sustain 
for  or  by  reason  of  the  trusts  thereby  reposed  in  him  or 
them:  And  it  was  by  the  Indenture  agreed  and  declared 
that  if  at  any  time  thereafter  the  said  J.  R.  Pease  and 
^'  H,  Pease  their  heirs  executors  or  administrators  or 
either  of  them  should  be  desirous  of  redeeming  or  re- 
purchasing the  said  annuity  thereby  granted  and  should 
give  seven  days'  previous  notice  in  writing  to  the  said 
^*  Smith  his  executors  administrators  and  assigns  and 
at  or  before  the  expiration  of  the  time  mentioned  in  such 

notice 
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1855.  notice  should  pay  or  cause  to  be  paid  to  the  said  A. 
Smith  his  executors  administrators  or  assigns  all  arrears 
then  due  of  the  said  annuity  and  all  costs  charges  and 
expenses  then  due  and  payable  under  or  by  virtue  of  the 
Indenture  and  should  also  pay  to  the  said  A.  Smith  bis 
executors  administrators  or  assigns  the  sum  of  7501 
then  the  said  annuity  and  the  powers  &c.  before  given 
for  enforcing  payment  thereof  should  cease  and  deter- 
mine and  the  said  A.  Smith  his  executors  adminis- 
trators or  assigns  should  re-assign  the  premises  com- 
prised in  the  Indenture  and  deliver  up  the  warrant  of 
attorney  or  cause  satisfaction  to  be  entered  on  the  judg- 
ment to  be  entered  up  thereunder. 

The  following  receipt,  signed  by  J.  R.  Pease  and  TFl 
H. Pea$e,wBiS  indorsed  on  the  Indenture :  — "  Received  the 
day  and  year  first  within  written  of  and  from  the  within 
named  Aaron  Smith  the  sum  of  seven  hundred  and  fifty 
pounds  being  the  consideration  money  within-mentioned 
to  be  paid  by  him  to  me  in  manner  following  that  is  to  say 
one  note  of  the  Governor  and  Company  of  the  Bank  of 
England  for  five  hundred  pounds  dated  2viA  April  1846 
No.  55  28,795,  two  other  notes  of  the  said  Governor  and 
Company  for  one  hundred  pounds  each  respectively 
dated  5th  July  1845  Nos.  Y  71,985  and  ?  76,731,  and 
one  other  note  of  the  said  Governor  and  Company  for 
fifty  pounds  dated  6th  October  1845  No.  J}  82,077." 

A  Memorial  of  the  Indenture  was  duly  inrolled  on  the 
22nd  April  1846,  and  therein  the  consideration  for  the 
grant  of  the  said  annuity  of  seventy-five  pounds  a  year 
was  stated  to  be  ^*  seven  hundred  and  fifty  pounds  paid 
in  notes  of  the  Governor  and  Company  of  the  Bank  of 
England."* 

A  Warrant  of  Attorney  was  executed  by  J.  iJ.  Pease 
and   W.  H.  Pease;    and,  on  the  22nd  April   1846, 

judgment 
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judgment  for  the  sum  of  1,500/.  and  costs  of  suit  was        1855. 
entered  up  thereuuder  io  the  Court  of  Queen's  Bench, 
against  J.  JR.  Pease  and  W.  H.  Pease. 

The  following  is  the  substance  of  the  case  as  stated 
bjrthe  Bill  in  reference  to  the  transaction  in  question: — 
Prior  to  and  at  the  date  of  the  Indenture,  J.  R.  Pease 
and  W.  H.  Pease  carried  on  business  in  partnership 
widi  W.  H.  Thompstm  as  wine  merchants  at  Ingram 
Court  Fenchitrch  Street  in  the  city  of  London,  and  the 
Defendant  bad  various  dealings  with  the  firm,  and  also 
with  each  of  them  J.  R.  Pease  and  W.  JET.  Pease,  and 
from  time  to  time  advanced  monies  and  discounted  bills 
ind  notes  to  and  for  the  firm,  and  to  and  for  each  of 
Aem  the  said  J.  R.  Pease  and  W.  H.  Pease,  at  rates 
of  mterest  greatly  exceeding  five  pounds  per  cent,  per 
tnoom,  and  in  some  instances  amounting  to  or  exceeding 
sixty  pounds  per  cent  per  annum,  and  the  Defendant 
also  knew,  as  the  fact  was,  that  the  firm  and  J,  R.  Pease 
and  W.  H.  Pease  individually  were  in  embarrassed  cir- 
camstances  and  in  want  of  money.  Shortly  before  the 
date  of  the  Indenture,  J.  R.  Pease  and  W.  H.  Pease 
requested  the  Defendant  to  afford  them  pecuniary  assist- 
ance to  enable  them  to  pay  a  creditor  who  had  obtained 
judgment  against  them  in  respect  of  speculations  in  rail- 
way shares,  and  at  their  request  the  Defendant  called 
opoD  and  saw  Mr.  John  Shaw,  the  attorney  of  the  judg- 
inent  creditor,  who  informed  the  Defendant  that  if  «/•  R. 
Ptase  and  W.  H.  Pease  did  not  speedily  pay  the  judg- 
inent  debt  be  would  sell  them  up  or  he  used  words  to 
that  effect,  whereupon  the  Defendant  told  Mr.  Shaw  that 
he  the  Defendant  would  enable  them  to  pay  the  debt  or 
^d  words  to  that  effect  Prior  to  the  execution  of  the 
Indenture,  it  was  agreed  between  the  Defendant  and 
•^.  A  Pease  and  W,  H.  Pease,  that  they  should  execute 
to  the  Defendant  a  security  for  7502.,  and  that  out  of 

monies 
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1855.  monies  to  be  advanced  by  the  Derendant,  SSOL,  the 
amount  of  debt  and  costs  owing  upon  the  judgment, 
should  be  paid,  and  that  J.  R.  Pease  should  have  for 
his  own  use  30/.,  and  that  the  sum  of  500/.,  (which  with 
the  said  sums  of  220/.  and  80/.  would  make  the  750/.,) 
should  be  retained  by  the  Defendant,  or  having  been 
advanced  by  him  to  J.  R.  Pease  and  W.  H.  Pease 
should  be  returned  by  them  to  the  Defendant,  in  or 
towards  satisfaction  of  monies  alleged  by  the  Defendant 
to  be  owing  to  him  from  J.  R.  Pease  and  W.  H.  Petue 
or  one  of  them  in  respect  of  former  dealings  and  trans- 
actions and  of  the  costs  of  preparing  and  perfecting  the 
security.  Accordingly  Mr.  J.  D.  Wells,  the  solicitor  of 
the  Defendant,  caused  the  Indenture  in  question  to  be 
prepared  and  engrossed  upon  instructions  received  from 
the  Defendant,  but  no  solicitor  was  employed  on  behalf 
of  t/.  R,  Pease  and  W.  H.  Pease  or  either  of  them,  and 
they  or  either  of  them  never  gave  any  instructions  to  Mr. 
Wells  to  prepare  the  same,  and  never  saw  any  draft  or 
copy  thereof.  At  a  meeting  held  about  midday  on  Satur- 
day the  11th  ApHl  1846,  at  the  office  of  Mr.  WeUs  in 
King  William  Street  in  the  city  of  London,  the  Inden- 
ture was  executed  by  J.  R.  Pease  and  W,  H.  Pease, 
and  there  were  present  at  the  meeting  J,  R.  Pease,  W. 
H.  Pease,  Mr.  Shaw,  Mr.  Wells,  and  the  Defendant, 
and  no  other  person.  Prior  to  the  meeting,  but  on  the 
same  day,  the  Defendant  received  from  his  bankers  the 
bank  notes  for  500/.,  100/.,  100/.  and  50/.  mentioned 
in  the  receipt  indorsed  on  the  Indenture,  and  pro- 
duced them  at  the  meeting,  and  with  the  three  last 
mentioned  notes  the  2:^0/.  was  paid  to  Mr.  Shaw  in 
satisfaction  of  the  judgment  debt  and  costs,  and  the  sum 
of  30/.  was  taken  by  J.  R,  Pease  for  his  own  use  but 
no  further  payment  was  made  to  J.  R.  Pease,  and  no 
payment  whatever  was  made  to  W.  IL  Pease,  and  the 
Defendant  when  the  meeting  broke  up  took  away  with 

him 
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bin)  the  note  for  500/.  and  paid  it  into  his  bankers  on        1855. 
the  same  day  to  his  credit  there.     The  Defendant  paid 
the  bill  of  costs  of  Mr.  Wells  for  preparing  the  security. 

The  Bill  contained  also  the  following  statement  as  the 
foundation  for  the  relief  sought : — ^'  On  the  said  1 1th 
April  1846  no  debt  was  owing  to  the  Defendant  from 
the  said  J.  R.  Pease  and  W,  H.  Pease,  or  either  of  them, 
or  if  any  debts  or  debt  were  or  was  then  owing  from  them 
or  either  of  them  to  the  Defendant,  the  same  were  or  was 
less  in  amount  than  the  amount  retained  by  or  returned 
to  the  Defendant,  and  he  retained  or  accepted  a  return 
of  8uch  last  mentioned  amount  in  pursuance  of  some 
prerious  agreement  or  understanding  that  the  same  should 
be  so  retained  or  returned ;  or  if  without  any  such  agree- 
ment or  understanding  any  part  of  the  said  sum  of  750/. 
was  returned  to  the  Defendant  by  the  said  J.  R.  Pease 
and  W.  H.  Pease,  or  either  of  them,  in  satisfaction  of 
any  such  debts  or  debt  the  same  was  so  returned  by  them 
or  him  voluntarily,  and  when  in  insolvent  circumstances 
and  in  contemplation  of  their  bankruptcy,  and  without 
pressure  on  the  part  of  the  Defendant,  and  the  payment 
10  made  was  a  fraudulent  preference  within  the  meaning 
of  the  bankrupt  laws." 

The  Answer  of  the  Defendant  represented  the  circum- 
stances under  which  the  Indenture  was  executed  as 
being; — that  J.  R.  Pease  and  W.  H.  Pease  were  seve- 
nlly  indebted  to  a  Mr.  Taplin  in  respect  of  money  lost 
by  them  in  railway  speculations,  and  were  being  sued  by 
bim  by  Mr.  Shaw  his  attorney,  and  judgments  had  been 
obtained  by  Mr.  Taplin  in  the  actions,  and  execution 
^as  threatened  against  J.  R.  Pease  and  W.  H,  Pease, 
and  it  was  principally  in  order  to  avoid  such  execution 
that  they  required  a  sum  of  750/.,  and  made  the  applica- 
tion to  the  Defendant  which  resulted  in  the  grant  of  the 

annuity, 
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1855.  annuity y  and  after  the  same  had  been  arranged,  and 
before  it  was  completed,  the  Defendant,  at  the  request  of 
J,  iJ.  Pease  and  W.  H,  Pease  or  one  of  them,  went  to 
Mr.  ShaWy  and  informed  him  of  the  arrangement,  and 
induced  him  to  forbear  issuing  execution  until  the  same 
should  be  completed ;  that  Mr.  Skaw  was  present  on 
the  completion  of  the  transaction,  which  took  place  at 
Mr.  Wells'  office  as  stated  in  the  Bill,  and  attested  the 
receipt  for  the  750Z.  and  also  the  warrant  of  attorney 
and  the  defeazance  thereon  which  contained  a  recital  of 
the  payment  of  the  750/. ;  that  the  750Z.  was  actually 
paid  to  and  received  by  J.  R.  Pease  and  W,  H.  Pease 
in  Bank  of  England  notes,  and  they  paid  part  thereof 
forthwith  to  Mr.  Shaw  and  the  Defendant  presumed 
that  the  amount  so  paid  was  the  amount  for  which  the 
judgment  was  recovered  together  with  Mr.  Shaw's  costs; 
that  J.  R,  Pease  and  W.  H,  Pease  or  one  of  them 
took  away  with  them  or  him  what  remained  of  the  760/.; 
that  at  a  later  period  of  the  day  J.  R.  Pease  and  W.  JET. 
Pease  or  one  of  them,  at  their  office  in  Ingram  Court 
paid  the  Defendant  the  amount  due  to  him  from  them  or 
one  of  them  in  respect  of  certain  other  transactions,  and 
he  gave  them'or  him  up  the  securities  or  security  either 
by  bill  of  exchange  promissory  note  or  I.  O.  U.  which 
he  held  for  the  amount  they  or  he  so  paid  to  him ;  that 
he  had  been  in  the  habit  of  advancing  money  to  them 
upon  I.  O.  U.s  and  promissory  notes,  and  of  discountuig 
for  them  the  bills  of  exchange  of  their  customers  in  the 
wine  trade,  and  he  did  not  remember  the  particular  sum 
which  he  received  on  that  occasion  or  on  what  securities 
or  security  the  same  was  due ;  that  the  amount  so  paid 
to  him  did  not,  however,  comprise  all  the  sums  in  which 
W.  H.  Pease  was  indebted  to  him,  for  W.  H.  Pease 
still  remained  indebted  to  him  in  40/.  upon  a  promissory 
note  originally  drawn  for  140/.  for  which  he  had  proved 
against  his  estate,  together  with  other  monies  subse- 
quently. 
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qaendy  lent,  making  the  total  amount  proved  145/.    The        1855. 

Defendant  denied  that,  when  the  meeting  at  which  the 

annuity  deed  was  executed  broke  up,  he  took  away  with 

bin  tbe  bank-note  for  500/.,  or  that  he  paid  it  into  his 

binkers  on  the  same  day  to  his  credit  there ;  he  stated 

that  be  appeared  to  have  paid  the  same  into  his  bankers 

on  tlie  ISth  April  1846,  but  when  or  how  he  again 

became  possessed  thereof  he  did  not  then  recollect.    And 

tbe  Defendant  denied  that  any  part  of  the  750Z.  was 

retomed  to  him,  except  so  far  as  the  monies  which  he 

afterwards  on  the  same  day  received  in  discharge  of  his 

otbcr  debt  or  debts  were  part  thereof,  or  that  any  sum 

was  paid  to  him  as  a  bonus  on  the  transaction  or  other- 

viae  than  in  discharge  of  a  debt  bona  fide  due  and  owing 

to  him.    The  Defendant  stated  that  J.  R.  Pease  and 

IT.  H.  Pease  had  the  possession  of  and  uncontrolled 

dominion  over  the  750/.  from  the  time  when  the  same 

VIS  paid  to  them,  and  had  the  power  of  disposing  thereof 

in  any  way  they  thought  fit. 

/.  R,  Pease  and  W.  jBT.  Pease,  together  with  their 
partner,  became  bankrupt  on  the  6th  July  1846:  a  divi- 
dend of  one  shilling  and  ninepence  in  the  pound  only  had 
been  declared  on  the  joint  estate,  but  no  dividend  had 
been  declared  on  the  separate  estate  of  either  J.  R,  Pease 
or  IT.  H.  Pease.  The  two  bankrupts  and  also  the 
Defendant  were  examined  under  the  fiat  touching  the 
transaction  in  question :  J,  R.  Pease  stated  that  he 
^ved  firom  the  Defendant  about  40/.  on  the  execution 
rfthe  Indenture;  W.  H.  Pease  said  that  he  received 
DoAing;  and  the  Defendant,  who  was  examined  on  three 
Kteral  occasions,  gave  a  history  of  the  matter  which, 
tboQgh  alleged  in  argument  to  be  inconsistent  with  the 
statements  contained  in  his  Answer  in  the  suit,  may,  for 
dtt  purposes  of  this  report  and  having  regard  to  the 

judgment 
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1855.       judgment  of  the  Lord  Chancellor,  be  considered  as  not 
Pennell      materially  varying  from  it. 


V. 

Smith. 


In  November  1847,  a  suit  of  Ghreen  v.  Bradley  (after- 
wards Penjiell  v.  Bradley)  was  instituted  by  the  assignees 
of  the  Messrs.  Pease  against  all  proper  parties,  including 
the  present  Defendant,  for  the  administration  of  the  estate 
of  the  testator  W.  Pease;  but  it  was  not  until  the  13th 
June  1853  that  the  rights  of  the  persons  interested, 
including  the  Messrs.  Pease,  were  declared,  and  imme- 
diately afterwards  the  share  of  the  Messrs.  Pease  was 
carried  to  the  credit  of  their  incumbrances.  In  April 
1854  the  Bill  in  the  present  suit  was  filed  to  impeach  the 
security  of  the  Defendant,  who  then  presented  a  Petition 
in  the  administration  suit  for  the  transfer  to  him  of  the 
fund  in  Court.  The  Petition  was  brought  on  upon  the  20th 
Aj)ril  1854,  and  was  ordered  to  stand  over  until  the  hear- 
ing of  the  present  suit.  It  should  here  be  mentioned  that 
no  attempt  had  been  made  in  the  administration  suit  to 
impeach  the  Defendant's  security,  and  that  Mr.  Wells 
having  gone  to  Australia  in  1852,  no  information  could 
be  obtained  ft'om  him;  J.  R,  Pease  had  also  left 
England. 

The  case  was  heard  before  the  Master  of  the  Rolls  on 
the  12th  and  13th  December  1854;  and  his  Honor,  by 
a  decree  dated  the  21st  December  1864,  ordered  and 
decreed  that  the  annuity  should  be  set  aside,  and  ordered 
an  account  to  be  taken  of  what  was  actually  paid  by  the 
Defendant  at  the  time  of  granting  the  annuity  to  the 
grantors  thereof  or  either  of  them  or  for  their  or  either 
of  their  use  with  interest  thereon  from  that  time  at  four 
per  cent.,  and,  on  the  Plaintiffs  paying  to  the  Defendant 
what  should  be  found  due  on  taking  the  account,  ordered 
that  the  Defendant  should  deliver  up  to  the  Plaintiffi 
the  Indenture  of  the  11th  April  1846  and  the  copy 

Warrant 
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H^arrant  of  Attorney,  and  acknowledge  satisfaction  upon        1855. 

the  record  of  the  judgment  entered  up  under  the  Warrant 

of  Attorney,  with  liberty  for  the  Defendant  to  prove 

under  the  bankruptcy  for  any  sum  due  to  him  from  the 

bankrupts  or  either  of  them  at  the  time  of  granting  the 

annuity,  the  Plaintiffs  not  to  object  to  such  proof  upon 

<uiy  ground  connected  with  the  annuity  transaction  or  on 

the  ground  of  delay ;  and  his  Honor  gave  no  costs  of 

the  suit  to  either  party. 

The  Master  of  the  Rolls  made  this  decree,  being  of 
opinion  that,  upon  the  facts  of  the  case  as  appearing  in 
the  evidence,  the  transaction  in  question  could  not  be  sup- 
ported, the  following  being  the  view  which  his  Honor 
took  of  the  evidence :  he  considered  the  state  of  the  case 
to  be  this; — that  in  April  1846,  the  Messrs.  Pease  granted 
tlie  annuity  in  question  in  consideration  of  7502.,  which 
^w^as  paid  in  four  notes,  namely,  one  for  5002.,  two  for  100/., 
^kXki  a  third  for  50/.,  at  the  meeting  at  the  office  of  Mr. 
WWells  in  King  William  Street ;  that,  of  these  notes,  the 
C:^wo  for  100/.  each  and  the  one  for  500/.  came  into  the 
XM>sses8ion  of  Mr.  Shaw  and  were  paid  by  him  in  to  his 
Iz^^ankers  on  the  same  evening,  Saturday,  and  carried  to  his 
^<:xount,  that  the  note  for  500/.  was  paid  in  to  the  bankeris 
^:>^the  Defendant  either  on  the  Saturday  evening  or  Mon- 
^K^y  morning,  the  inference  from  this  being  that  the  500/. 
'^^^n  returned  to  the  Defendant,  and  throwing  the  burden 
of  proof  on  him  to  show  it  was  not  returned;  that,assum- 
^^^  the  transaction  to  have  been  such  as  the  Defendant 
^'^^presented  it,  namely,  that  after  the  meeting  was  over  in 
-Swy  William  Street  the  Defendant  and  the  Messrs. 
J^eoie  went  to  the  office  of  the  latter  in  Ingram  Court 
^od  thereupon  the  Defendant  produced  certain  securities 
insisting  of  promissory  notes  and  I.  O.  U.s  and  the 
Messrs.  Pease  repaid  him  the  amount  due  upon  those 
l«0.U.s  and  promissory  notes,  the  transaction  would  be 
Vol.  V.  N  d.m.g.  void, 
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void,  and  could  not  be  supported.  His  Honor  considered, 
that  if  money  was  repaid  by  the  grantor  of  an  annuity  to 
the  grantee  under  pretence  and  color  of  a  debt,  aseoming 
the  debt  to  be  a  perfectly  good  debt  due  to  the  grantee, 
still  the  annuity  could  not  under  the  Act  of  Parliament 
be  supported ;  that  if  a  creditor,  having  securitiee  from 
a  debtor,  came  to  him  and  asked  him  to  grant  an  annuity, 
and  an  annuity  was  thereupon  granted  to  him,  and  the 
money  immediately  returned  for  the  purpose  of  purchasing* 
up  the  old  debts  which  were  due  between  the  grantor  and 
grantee  of  the  annuity,  that  was  no  money  transaction,  and 
nothing  more  than  the  return  of  money.  His  Honor, 
however,  was  of  opinion,  on  the  evidence,  that  this  was 
not  the  transaction  in  the  present  case,  but  that  the  6002. 
was  in  point  of  fact  returned  to  the  Defendant. 


The  Defendant  appealed  against  the  decree  of  Ae 
Master  of  the  Rolls,  submitting  that  the  Plaintiffs'  Bill 
ought  to  have  been  dismissed  with  costs,  or  otherwise 
that  the  decree  therein  ought  to  have  been  more  favour- 
able to  the  Defendant  than  that  which  was  made  (a). 

Mr. 


(a)  The  following  ore  the  sec- 
tions of  the  Act  53  Ceo.  3,c.  141, 
to  which  reference  will  be  found 
made  in  the  argument : — 

"  1 1.  Aud  be  it  further  enacted, 
that  within  thirty  days  after  the 
execution  of  every  deed  bond 
instrument  or  other  assurance 
whereby  an  annuity  or  rent- 
charge  shall  from  and  after  the 
passing  of  this  act  be  granted  for 
one  or  more  life  or  lives,  or  for 
any  term  of  years  or  greater 
estate  determinable  on  one  or 
more  life  or  lives,  a  memorial 
of  the  date  of  every  such  deed 
bond  instrument  or  other  assu- 
rance, of  the  names  of  all   the 


parties  and  of  all  the  witneaaef 
thereto,  and  of  the  person  or 
persons  for  whose  life  or  livei 
such  annuity  or  rent-charge  shall 
be  granted,  and  of  the  person  or 
persons  by  whom  the  same  is  to 
be  beneficially  received,  the  pe- 
cuniary consideration  or  eonsi* 
derations  for  granting  the  same, 
and  the  annual  sum  or  sums  to 
be  paid,  shall  be  enrolled  in  the 
High  Court  of  Chancery  in  the 
form  or  to  the  effect  following 
with  such  alterations  therein  as 
the  nature  and  circumstances  of 
any  particular  case  may  reason- 
ably require  IHere  foUcwt  ike 
form],  otherwise  every  sueh  4eed 


CASES  IN  CHANCERY. 


179 


Mr.  R.  Palmer  and  Mr.  Bird,  for  the  Plain tiflfs,  sup- 
ported the  decree  of  the  Master  of  the  Rolls. 

They  urged  generally  that  there  was  no  bona  fides  in 
the  transaction,  it  being  on  the  one  side  an  efibrt  made 
bj  desperate  men  to  stave  oiF  bankruptcy^  and  on  the 
other,  an  advantage  taken  of  them  by  one  well  acquainted 
with  their  difficulties ;  that  the  Master  of  the  Rolls  was 
therefore  quite  justified  in  setting  the  deed  aside,  and  the 
only  real  objection  to  the  decree  was,  that  it  was  in  its 
terms  too  favourable  to  the  Defendant.  They  referred 
to  the  sixth  section  of  the  Statute  53  Geo.  3,  c.  141,  and 
submitted  that,  after  the  500/.  was  traced  back  into  the 
possession  of  the  Defendant,  the  onus  was  on  him  to 
show  first,  that  it  ever  really  got  into  the  hands  of  the 
grantors  of  the  annuity,  and  secondly  that  there  were  any 
debts  then  due  by  them  to  him  of  which  he  was  entitled 

to 
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bond  iDstrument  or  other  assu- 
nnce  ihall  be  null  and  void  to 
in  mtents  and  parposes." 

"VI.  And  be  it  further  enaeted, 
tliat  if  any  part  of  the  considera- 
tioo  for  the  purchase  of  any  such 
tiibuity  or  rent-charge  shall  be 
ittarned  to  the  penon  advancing 
^  tame,  or  in  ease  such  consi- 
^Qition  or  any  part  of  it  shall  be 
pud  m  notes,  if  any  of  the  notes 
with  the  privity  and  consent  of 
tbi  penon  advancing  the  aame 
ibi&  not  be  paid  when  due,  or 
>Im11  be  cancelled  or  destroyed 
vithoQt  being  first  paid,  or  if 
"Kb  eoDsideration  ia  expressed 
^  be  paid  in  money  but  the  same 
<ir  my  put  of  it  shall  be  paid  in 
goods,  or  if  the  consideration  or 
•ny  pvt  of  it  shall  be  retained  on 
pntenoe  of  answering  the  future 
ptynemi  of  the  annuity  or  renu 
N 


charge  or  any  other  pretence,  in 
all  and  every  the  aforesaid  cases 
it  shall  be  lawful  for  the  person 
by  whom  thd  annuity  or  rent- 
charge  is  made  payable  or  whose 
property  is  liable  to  be  charged 
or  affected  thereby  to  apply  to 
the  Court  in  which  any  action 
shall  be  brought  for  payment  of 
the  annuity  or  rent-charge  or 
judgment  entered,  by  motion  to 
stay  proceedings  on  the  action  or 
judgment ;  and  if  it  shall  appear 
to  the  Court  that  such  practices 
as  aforesaid  or  any  of  them  have 
been  used,  it  shall  and  may  be 
lawful  for  the  Court  to  order  every 
deed  bond  instrument  or  other 
assurance  whereby  the  annuity 
or  rent-charge  is  secured  to  be 
cancelled,  and  the  judgment,  if 
any  has  been  entered,  to  be  va- 
cated." 
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to  demand  payment.  They  insisted  that  oo  both  points 
the  Defendant  failed ;  and,  with  regard  to  the  delay,  they 
explained  it  as  unavoidable  under  the  circumstances  of 
the  case.  They  referred  to  Chittys  Collection  of  Sta- 
tutes, Vol,  L  p.  51,  note  (q),  where  the  cases  applicable 
to  the  present  subject  are  collected,  and  cited  Jones  v. 
Harris  (a),  Aguilar  v.  Aguilar  (ft),  Belcher  v.  Var- 
don  (c). 

Mr.  J,  V.  Prior,  for  the  Defendant. 

He  remarked  on  the  length  of  time  that  had  been 
allowed  to  elapse  before  instituting  the  present  suit,  and 
observed  that  Wells,  the  attorney  who  had  managed  the 
transaction,  was  now  abroad,  having  never  been  asked 
any  questions  by  the  Plaintiffs  when  they  had  the  oppor- 
tunity of  so  doing.  As  far  as  the  evidence  went,  the 
transaction  was  perfectly  fair  and  clear.  The  admission 
of  the  Defendant's  proof  in  the  bankruptcy  showed  the 
existence  of  bon'^  fide  debts  at  the  time  when  the  deed 
was  executed,  and  the  cases  established  that  the  payment 
of  a  bon*^  fide  debt  was  not  the  returning  of  the  conside- 
ration money  intended  to  be  checked  by  the  Statute; 
Barber  v.  T/iomas{d),  Gorton  v.  CkampTieys  (e),  Calton 
V.  Porter (f),  Aberdeen  v.  Jerdan(g),  Bland  v.  Lord 
Alvanley(h).  The  Plaintiffs  had  misconceived  their 
remedy  in  coming  to  a  Court  of  Equity  at  all ;  they 
ought  to  have  applied  to  the  Court  of  Queen's  Bench,  in 
which  the  warrant  of  attorney  was  entered  up.  The 
sixth  section  of  the  Act  gave  a  discretionary  power  to 
order  the  annuity  deed  to  be  cancelled ;  it  did  not  declare 
the  deed  void,  as  the  second  section  did,  which  related 

to 

(fl)  9  Vei.  486.  (e)  1  Bing.  287. 

(6)  5  Mudd,  414.  (/•)  2  Bing.  370. 

(c)  2  ColL  162.  ig)  15  Q.  B.  Rep,  990. 

[d)  7  C.  B.  Rep.  612.  (A)  15  Q.  B.  Rep.994,  nolc(«> 
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to  cases  of  defective  memorial,  Girdlestone  v.  Allan  (a\        1865. 

Gorton  v,  Champneys  (b) ;  and  this  being  so,  the  power      .,    ^^^ 

«ras  to  be  exercised  by  the  Court  in  which  the  Act  placed  r. 

it,  that  is,  the  Court   in   which    the   action  would   be 

brought.  Bromley  v.  Holland(c)  and  other  cases  showed 

in  what  way  the  Court  was  in  the  habit  of  exercising 

Its  power  in  instances  similar  to  the  present;    and   if 

the  annuity  was  to  be  set  aside,  it  could,  consistently 

w-ith  principle  and  authority,  be  on  no  other  terms  than 

those  imposed  by  the  Master  of  the  Rolls. 

Mr.  O.  M.  Giffard  followed  on  the  same  side. 

He  could  not  say  that  the  point  of  jurisdiction  had 

been  pressed   before   the  Master  of  the   Rolls,  but  it 

^as  most  material.      The  Bill  in  the  present  case  was 

without  precedent;  it  was  an  attempt  to  put  in  force  a 

ction  of  the  Statute  which  was  never  intended  to  be 

Lpplied  to  proceedings  in  Equity.     He  had  examined 

l11  the  cases  in  this  Court  of  setting  aside  grants  of 

Quities,  but  there  was  no  instance  of  a  grant  being  set 

B-side  on  the  ground  of  the  return  of  the  consideration, 

aLlthough  there  were  many  of  this  being  done  for  de- 

FSisctive  memorial,  the  jurisdiction  in  those  cases  being 

FVsonded  on  the  declaration  in  the  second  section  of  the 

1^^  tatute  making  the  security  null  and  void  to  all  intents 

^nd  purposes ;  there  was,  however,  no  such  declaration 

m-Ki  the  sixth  section.     The  point  now  raised  had  been 

^i.<)Terted  to  in  Pkilipps  v.  Crawfurd  (rf),  but  in  that  case 

^^ere  was  also  a  defective  memorial,  and  on  that  the 

discussion  chiefly    turned  :    the   case   of    Underhill  v. 

Norwood  {e)  was  also  one  of  defective  memorial.     The 

principle  applicable  to  awards,  governed  by  the  Statute 

9&  10 

(«)  I  B.  4-  C.  61.  (d)  9  Ves,  214  ;  13  Ves.  475. 

(*)  1  Bing.  287.  (e)  10  Ves,  209. 

(0  5  Va.  610. 
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1855.  9  &  10  Will.  3y  c.  15,  was  analogous  to  that  now  i 
question ;  and  in  Nichols  v.  Moe  (a)  it  was  held,  tin 
this  Court  had  no  jurisdiction  to  grant  relief.  On  tl 
evidence  it  was  clear  that  the  consideration  was  bon&  fid 
paid  to  the  grantors,  though  it  was  aflerwards  retume< 
and  that  they  had  the  money  in  their  possession,  an 
could  have  done  what  they  pleased  with  it :  what  the 
did,  was  to  apply  a  portion  of  it  in  settling  their  deb 
with  the  Defendant,  and  the  case  thus  fell  within  tl 
remark  of  Lord  Campbell  in  Aberdeen  v.  Jerdan(b 
where  his  Lordship  said  that  '^  the  return  meant  by  tli 
Statute  must  be  without  consideration,  not  for  an  actu; 
debt."  The  length  of  time  which  had  elapsed  was  als 
an  answer  to  the  Plaintiffs'  claim,  for  the  Court  alwa] 
required  parties  to  be  active  in  taking  proceedings  < 
this  nature :  the  Plaintiffs  might  have  impeached  the  D< 
fendant's  security  in  the  administration  suit,  but  they  ha 
not  chosen  to  do  so. 

Mr.  Bird  replied. 

The  objection  as  to  jurisdiction  was  not  pressed  befoi 
the  Master  of  the  Rolls ;  but  this  annuity  having  bee 
obtained  without  consideration,  the  Court  would  hav 
jurisdiction  to  set  the  deed  aside  independently  of  th 
Statute.  Besides  this,  the  Defendant  had  given  tt 
Court  jurisdiction  by  the  proceedings  he  had  himse 
taken  to  obtain  the  fund.  With  regard  to  delay,  it  ha 
not  been  greater  than  had  occurred  in  other  cases  wber 
the  Court  had  nevertheless  granted  relief,  Drake  ^ 
Rogers  (c),  and  it  was  also  satisfactorily  accounted  fa 
As  to  any  instance  of  a  suit  in  this  Court  to  set  aside  a 
annuity  deed  on  the  ground  of  the  return  of  the  considen 
tion,  none  occurred  to  him  at  the  present  moment,  bu 

wit 

(a)  3  My.  4- K.  431.  p.  993. 

(6)  15  Q.  B.  Rep.  990.     See  (c)  4  MoorCy  402. 
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with  the  permission  of  his  Lordship,  he  would  look  and 
mention  anj  that  he  found. 


Mr.  Bird  mentioned  Philipps  v.  Crawfurd  (a),  as  an       June  23. 
instance  of  a  suit  under  the  fourth  section  of  the  then 
Annuity  Act,  17  Geo.  3,  c.  ^6,  which  was  precisely  similar 
to  the  sixth  section  of  the  Act  in  question  in  the  present 

case. 

Mr.  Lee,  Amicus  Curiae,  mentioned  Hall  v.  Lack  (A), 
and  Eldertan  v.  Lack  (c). 


Tke  Lord  Chancrllor  now  delivered  judgment : —       July  18. 

He  observed  that  the  object  of  the  bill  was  to  set 

aaide  a  deed,   by  which  Messrs.  Pease  had   assigned 

^«rtaia  residuary  properties  to  which  they  were  entitled 

to  the  Defendant  by  way  of  securing  to  him  the  pay- 

'JDent  of  an  annuity.    The  case  made  on  the  part  of  the 

I^lainliffs,  who  were  the  assignees  in  bankruptcy  of  the 

grantors,  was,  that  the  assignment  was  executed  on  the 

llth  Jpril  1846,  that  the  Messrs.  Pease  became  bank- 

'wpt  three  months  afterwards,  that  there  was  a  memorial 

^  the  deed  enrolled,  the  consideration  for  the  annuity 

l^ng  750/.  paid  in  Bwak  of  England  notes,  but  that 

*^i«  was  only  a  colorable  transaction,  because  a  por- 

fton  of  the  money  was  immediately  afterwards  returned 

to 

(fl)9ref.  214.  Exchequer,    November  1847    (1 

(6)  Before    the  Q.   B.,    lUh  Exch.  Bep.  300). 

JtOM  1845  (Law  Times,  Vol.  V.  (c)  In  Chancery  (see  2  Phil. 

P-  238)  ;    in    Chancery,    Jpril  680) ;    and  before  the  Court  of 

^^  (Law  Tme$,  VoL  VII.  p.  Exchequer,    lUh  January    1849 

'^'7);  and  before   the  Court  uf  (not  reported). 
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1855.  to  the  Derendant  Smith  by  the  Messrs.  Pease;  and 
the  bill  therefore  sought  to  set  aside  the  grant  on  the 
ground  of  the  return  of  the  consideration. 

Whether  the  Plaintiffs  were  or  not  entitled  to  the 
relief  thus  sought,  depended  upon  whether  the  case  was 
within  the  sixth  section  of  the  Annuity  Act  of  1813  (63 
Geo.  3,  c.  141),  which  enacted,  that,  &c.  [His  Lordship 
read  the  sixth  section  as  above  set  out.]  The  Master  of 
the  Rolls  had  had  the  case  very  fully  argued  before  him, 
but  the  only  question  there  had  been,  whether,  as  a 
matter  of  fact,  the  consideration  money  had  or  had  not 
been  returned.  The  Master  of  the  Rolls  had  considered 
it  established  to  his  satisfaction,  that  some  portion  was 
returned  within  the  meaning  of  the  Act,  and  had  made 
an  order  setting  aside  the  annuity  on  certain  terms. 

When,  however,  the  case  came  on  upon  the  appeal, 
another  point  was  made,  for  the  Defendant  not  only 
contended  that  it  was  not  made  out  that  any  part  of 
the  consideration  was  returned,  but  argued  that  even 
if  that  were  made  out,  the  relief  sought  could  not  be 
granted,  because,  although  the  Court  would  order  an 
annuity  deed  to  be  delivered  up,  on  its  being  proved  to 
be  void  on  the  ground  of  a  defective  memorial,  under 
the  second  clause  of  the  Act,  the  same  relief  could  not 
be  granted  in  a  case  falling  within  the  sixth  clause.  On 
that  point  he,  the  Lord  Chancellor,  had  felt  some 
doubt  during  the  argument,  but,  on  consideration,  was 
satisfied  that  there  was  nothing  in  it.  When  the  legis- 
lature provided  that  application  might  be  made  to  the 
Court  in  which  the  action  should  be  brought  for  pay- 
ment of  the  annuity,  and  that  it  should  be  lawful  for 
the  Court  to  order  the  deed  securing  the  annuity  to  be 
cancelled,  it  must  have  meant,  in  the  case  of  any  an- 
nuity which  was  to  be  enforced  in  equity,  to  give  the 

Court 


His  Lordship  said,  that  the  opinion  just  expressed 
would,  however,  turn  out  to  be  merely  extraju4ipialy  for, 
on  looking  at  the  case,  he  did  not  find  it  made  out  that 
there  was  any  return  of  the  consideration  money  within 
tbe  meaning  of  the  clause.  This  was  properly  a  question 
of  bet,  and  the  burden  of  proof  was  on  the  Plaintiffs 
to  show  that  any  part  of  the  consideration  money  was 
fetomed.  In  reference  to  this,  it  must  be  admitted 
tkatthey  made  a  great  advance  towards  such  proof,  by 
sbowiDg  that  one  of  the  bank  notes  in  which  the  con- 
sideration was  paid  was  in  the  hands  of  the  Defendant 
Smth  immediately  after  the  transaction,  but  the  ques- 
tion stHI  was,  whether  the  Court  could  say,  having  re- 
gard to  the  case  made  on  the  part  of  the  Defendant, 
that  the  Plaintiffs  had  established  their  proposition  suffi- 
ciently clearly  to  enable  the  Court  to  set  aside  the  deed. 
His  Lordship  then  alluded  to  the  view  taken  of  the 
facts  by  the  Master  of  the  Rolls  in  his  judgment  as 
above  stated,  and  observed  that  he  could  not  agree  in 
the  conclusion  to  which  his  Honor  had  come. 

The  question  upon  the  sixth  section  of  the  Act  was, 
whether  the  consideration  was  or  not  paid  :  if  the  con- 
federation or  any  part  of  it  was  paid  for  the  purpose  of 
bring  returned,  or  if  it  was  only  pretended  to  be  paid 

when 
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Court  of  Equity  the  same  power  over  the  deed  as  a        1855. 
Court  of  Law  would  have  had  where  the  annuity  was 
to  be  enforced  in  an  action.     His  Lordship  was  quite      '  "  «. 
clear,  on  general  principles,  that  if  the  case  was  of  such       Smith. 
a  nature  as  to  render  it  necessary  to  seek  the  relief  in 
equity  and  not  at  law,  this  Court  must  be  able  to  give 
the  same  relief  as  would  be  given  at  law.    The  objec- 
tion, therefore,  which  was  not  before  the  Master  of  the 
t,  ought  not  to  succeed. 
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1866.  when  it  wa»  not  really  paid^  the  traosaction  would  be  a 
pretence  within  the  meaning  of  the  clause ;  but  if  the 
money  was  actually  paid^  and  there  were  debts  owing  by 
the  grantor  to  the  grantee,  the  case  would  be  different, 
and  the  whole  question  was,  whether  what  was  done  was 
a  colorable  pretence  or  not  When  in  the  present  case 
it  was  stated  that  the  consideration  was  760/.,  if  that 
sum  was  really  paid,  but  if  at  the  same  time  there  were 
also  really  debts  due  from  the  Messrs.  Pease  to  Smithy 
and  they,  having  money  in  their  hands,  thought  fit  to 
apply  it  in  discharge  of  those  debts,  his  Lordship  did 
not  think  that  that  was  any  return  of  the  consideration 
money  within  the  meaning  of  the  clause  in  question, 
and  he  would  go  even  the  length  of  holding  that  it 
would  not  vary  the  case  if  they  had  told  Smith  before- 
hand that  they  would  so  apply  the  money,  a  statement 
which  might  undoubtedly  operate  on  his  mind  in  enter- 
ing into  the  transaction.  Having  thus  stated  what  he 
considered  to  be  the  construction  of  the  clause,  the 
question  was,  had  the  Plaintiffs  made  out  that  the 
transaction  was  a  colorable  transaction. 

His  Lordship,  in  reference  to  this,  proceeded  to  re- 
mark on  the  statement  of  the  case  put  forward  by  each 
party  and  on  the  evidence  offered  in  support  of  it :  he 
observed,  that  the  account  given  by  the  Defendant  was 
not  unnatural,  that  it  was  substantially  confirmed  by  the 
evidence  of  the  Messrs.  Pease,  that  the  assignees  being 
aware  of  Smithes  claim  and  on  that  account  making  him 
a  party  to  the  suit  of  1847  had  not  impeached  the  trans- 
action until  they  did  so  by  the  present  suit,  that  the 
consequence  of  this  delay  was,  that  those  who  might 
have  thrown  hght  on  the  matter  (Mr.  J.  R.  Pease  and 
Mr.  Wells)  were  absent,  and  the  Court  could  not  assume 
that  if  present  they  would  have  stated  anything  not  in 
conformity  with  the  Defendant's  account. 

His 
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His  Lordship  then  added  that,  though  if  the  burden  1855. 
bad  rested  on  the  Defendant  Smith  to  establish  his 
case,  the  matter  would  have  been  left  in  doubt,  yet  as 
lie  relied  on  the  deed  he  could  not,  on  the  evidence  as 
it  stood,  be  treated  as  having  been  guilty  of  a  fraudu- 
lent transactioa.  His  Lordship  thought  it  impossible 
to  come  to  the  conclusion  that  it  was  such,  and  he  was 
of  opinion  that  the  Plaintiffs  had  failed  to  make  out 
their  case. 

The  decree  must  therefore  be  to  dismiss  the  bill,  but 
not  with  costs,  because  persons  who  were  parties  to 
transactions  of  this  kind  ought  to  take  care  to  have 
everything  in  readiness  to  make  out  their  right  clearly. 
The  present  Plaintiffs,  as  assignees,  might,  as  between 
themselves  and  those  for  whom  they  acted,  have  a 
good  case  for  not  having  proceeded  earlier,  b»t  that 
circtimstance  ought  not  to  prejudice  the  party  agamat 
whom  they  now  sought  relief.  The  result  would  there- 
fore be,  that  the  bill  must  be  dismissed,  but  without 
costs. 

His  Lordship  subsequently  remarked,  in  reference  to 
the  interpretation  to  be  put  on  the  sixth  section  of  the 
Act,  that  it  would  be  a  very  narrow  construction  to  hold 
that  the  word  '' action"  would  not  include  a  suit  in 
Equity. 
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1864. 


In  the  Matter  of  The  Trusts  of  the  Annuity  of  £600, 
given  by  .the  Will  of  JOHN  WYNCH,  deceased, 

JMorrA  18.  25,  *"» 

29-  In  the  Matter  of  The  Act  10  &  1 1  Vict.  c.  96. 

£'h.'  Ex  parte  WYNCH. 


Before  The     HpHIS  was  an  Appeal  from  the   decision  of  Vice- 
ceihr  Lord  Chancellor  Sttiart,  on  a  Petition  presented  by  the 


•Cranworth    Heir.   Henry   Wynch  as  the  representative  of   George 

and  The  Lords  .        /.  i  •        /•  **  tr*.  A*r>^« 

Justices.      Wynchy  praying  for  payment  to  nim  ofasum  of  \2JaOQL 

Bequest  to        3/.  bs.  per  cent.  Annuities  standing  to  the  credit  of  this 

ried  woman^of  °^atter,  the  amount  of  a  fund  paid  into  Court  under  the 

an  annuity        above-mentioned  Act  by  the  surviving  trustee  thereof. 

<t   fQf   ))pf    lifg  ''  C7  •  » 

and  the  issue  a^d  ^93/.  \ls.  llrf.  cash  the  dividends  of  the  stock, 
from  her  body  The 

lawfully  be- 
gotten ou 

failure  of  which  to  revert  to  my  heirs,"  with  a  request  that  K,  and  C  would  act  as 
trustees  for  A.  M,  so  that  the  annuity  might  be  secured  for  her  sole  use  and  benefit : 
—  Held,  by  the  Lord  Chancellor  and  the  Lord  Justice  Turner,  the  Lord  Justice  Knight 
Bruce  giving  no  opinion  on  the  point,  that  A .  M.  took  an  interest  for  life  only  with 
a  gift  in  the  nature  of  a  remainder  to  her  issue. 

Held,  by  the  Lord  Justice  Turner,  that  according  to  the  true  construction  of  the 
devise  the  life  interest  of  J.  M.  was  merely  equitable  and  the  interest  of  the  issue 
legal,  and  that  therefore  A,  M.  could  not  have  taken  an  estate  tail  even  if  the  devise 
bad  been  of  real  estate;  and  also,  that,  admitting  the  annuity  to  partake  of  the  nature 
of  real  estate,  it  did  not  follow  that  in  construing  the  will  it  ought  to  be  treated  as  real 
estate,  for  that  it  was  in  fact  personal  estate  with  peculiar  incidents  belonging  to  it  in 
that  character. 

There  is  nothing  in  the  decisions  relative  to  the  limitations  of  personal  estate  by 
which  an  absolute  interest  has  been  held  to  be  given  to  the  first  taker,  which  obliges 
the  Court  in  construing  bequests  of  personalty,  where  technical  words  are  not  uMd 
and  the  interest  of  the  first  taker  is  expressly  confined  to  a  life  estate,  to  act  on  prin- 
ciples derived  from  laws  of  tenure  and  not  resting  on  intention. — By  the  Lord  Chan^ 
ctllor. 

The  Court,  in  construing  a  disposition  by  will  of  personal  estate,  is  not  to  be  abso- 
lutely governed  by  the  rules  which  would  be  applied  at  law  in  the  case  of  real  estate. — 
By  the  Lord  Justice  Turner. 

The  decision  of  Lord  Thurlow  in  Knight  v.  Ellis  2  Bro.  C.  C.  570,  approved  of 
and  held  not  to  have  been  overruled  ;  and  the  cases  of  The  Attorney -General  v. 
Bright  2  Keen,  57,  Tate  v.  Clarke  1  Beuv.  100,  Jordan  v.  Lowe  6  Beav  350,  and 
Bird  v.  Webster  1  Drew,  338,  commented  upon. —  By  the  Lord  Chancellor  and  ike 
Lord  Justice  Turner. 
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'A  'ie  case  was  by  arrangement  discussed  as  if  the  parties        1854. 
oppogjng  the  claim  of  the  Petitioner  had  presented  a       ZT^^'^^'^ 
O5ross  Petition.  Wynch. 

The  question  arose  under  the  will  of  John  Wynck, 

i  m\6  of  Vellare  in  the  JBkist  Indies.    The  testator  by  his 

"^^ill,  dated  the  8th  March  1796,  after  directing  the  pay- 

^K^eDt  of  his  funeral  and  testamentary   expenses  Sec, 

^S^roceeded  to  make  the  following  bequest: — "I  give  and 

^^^equeath  to  my  good  and  virtuous  friend  Anna  Maria 

^taly  now  wife  of  Ridgway  Mealy  Lieutenant  and  Fort 

Adjutant  of  Vellore  in  the  Hon.  £Iast  India  Company's 

eervice  an  annuity  of  600/.  sterling  to  commence  six 

months  after  my  decease  for  her  life  and  the  issue  from 

ler  body  lawfully  begotten  on  failure  of  which  to  revert 

to  my  heirs  And  I  have  to  request  that  my  very  good 

friends  Nathaniel  Edward  Kindersley  Esq.  and  Thomas 

Cockhurn  Esq.  will  act  as  trustees  for  the  said  Anna 

iftma  Mealy  so  that  the  said  annuity  may  be  secured 

for  her  sole  use  and  benefit  and  that  it  may  be  paid  to 

fcer  quarterly  or  half-yearly  as  they  may  deem  proper :" 

and  the  testator  appointed  his  brothers  George  Wynch 

ai^d  James  Wynch  his  executors  and  residuary  legatees. 

The  testator  died  in  1797,  and  his  executors  proved 
l^S^  will  in  India,  and  subsequently  in  England. 

By  an  Indenture,  dated  the  8th  March  1798,  and 

^*^ade  between  the  executors  of  the  one  part,  Adrian  De 

■^^^^  and  John  De  Fries  of  Madras  merchants  of  the 

*^cond  part,  and  the  said  N.  E.  Kindersley  and  T. 

^^kburn  of  the  third  part,  after  reciting  the  will,  and 

^l»at  the  said  N.  E.  Kindersley  and   T.  Cochburn  had 

declined  accepting  the  trusts  of  it  for  a  longer  period 

^han  the  natural    life  of  Mrs.   Mealy,  the  executors 

signed  to  the  said  Adrian  De  Fries  and  John  De  Fries 

their 
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1864,  their  heirs  executors  and  administrators  the  sum  of 
^^T"^  20,000  star  pagodas  part  of  the  testator^s  estate  upon 
Wynch.  trust  to  pay  out  of  the  interest  and  produce  of  that  sum 
the  annuity  of  600Z.  to  the  said  N.  E.  Kindersley  and 
T.  Cockburn  their  heirs  executors  or  administrators 
for  the  sole  use  and  benefit  of  Mrs.  Mealy  during  her 
life,  and  after  her  decease  to  repay  the  principal  sum  of 
20,000  star  pagodas  to  the  executors  who  thereby 
bound  themselves  their  heirs  executors  or  adminis- 
trators upon  such  repayment  to  cause  the  said  annuity 
of  600Z.  to  be  paid  to  such  issue  of  the  body  of  Mrs. 
Mealy  as  should  or  might  be  lawfully  begotten  during 
the  time  of  his  her  or  their  natural  lives  or  the  lives  of 
the  survivor  or  survivors  to  each  an  equal  part  or  share 
with  benefit  of  survivorship  agreeably  to  the  true  mean- 
ing and  intent  of  the  will  in  such  manner  as  they  would 
have  been  bound  to  do  if  that  deed  had  not  been  made : 
it  was  also  provided  by  this  deed,  that  if  the  executors 
should  find  it  advantageous  to  the  estate  to  remit  the 
principal  sum  of  20,000  pagodas  to  England,  and  to 
place  the  same  in  the  public  funds,  with  such  other  and 
further  sum  as  might  be  sufficient  to  produce  an  interest 
equal  to  the  annuity,  it  should  be  lawful  to  the  parties 
to  enter  into  such  other  and  further  agreement  as  might 
be  requisite  for  that  purpose.  This  Indenture  was  exe- 
cuted by  the  executors  only. 

The  husband  of  Mrs.  Mealy  died  in  1805,  and  in 
1808  Mrs.  Mealy  married  Mr.  Hare  Naylar, 

By  a  Settlement  made  on  occasion  of  this  marriage, 
dated  the  16th  December  1808,  and  which  recited  the 
will  and  also  the  deed  of  1798,  and  in  particular  the 
trusts  of  that  deed  as  above  set  out,  Mrs.  Mealy  assigned 
to  N,  E,  Kindersley  and  T.  Cockburn  and  two  others 
the  annuity  of  600/.  "given  and  bequeathed  by  the  will 

of 


Ex  parte 
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of  (be  said  Join  Wynek  to  or  in  trust  for  her  and  the 
issue  of  her  body"  upon  trust  to  pay  the  same  to  her- 
self for  her  life   for  her  separate  use,  and  after  her      Wtnch 
decease  ''upon  the  trusts  by  the  will  of  the  testator 
directed  and  declared  of  and  concerning  the  same.'' 

Id  1809  the  trustees  under  the  last-mentioned  settle- 
ment filed  a  bill  against  the  executors,  Mrs.  H,  Naylor 
and  her  husband,  and  a  child  of  the  marriage  then  born, 
for  the  purpose  of  compelling  the  executors  to  vest  in 
the  English  funds  as  much  money  as  would  produce  the 
aDnuity  of  600L,  and  in  this  bill  it  was  suggested  that 
Mrs.  H.  Naylor  claimed  to  be  entitled  to  the  annuity, 
not  for  her  life  only  but  absolutely.  In  the  deed  of 
1798,  and  in  the  marriage  settlement  of  1808,  it  had 
heen  taken  for  granted  that  the  annuity  was  for  life 
only.  The  executors  had  refused  to  make  the  invest- 
meDt  required  in  the  English  funds,  inasmuch  as  it  would 
<K^sioD  a  great  lose  to  them  as  the  residuary  legatees 
of  the  testator's  estate,  and  they  also  insisted  upon  a 
right  to  compel  Mrs.  H.  Naylor  to  accept  her  annuity 
'rem  the  20,000  star  pagodas  in  India  according  to  the 
deed  of  1798.  James  Wynch  died  in  181 1,  and  George 
^ynch  was  his  administrator.  In  March  1812,  it  was 
^^gfeed,  between  Mrs.  H.  Naylor  her  husband  the 
trustees  and  George  Wynch  the  surviving  executor,  that 
iipon  a  proper  investment  being  made  in  the  public  funds 
^^  Great  Britain  for  answering  the  annuity  of  600/., 
^Iie  suit  instituted  in  1809  should  be  terminated,  and  the 
bill  dismissed.  By  Indenture  dated  the  23rd  March 
'812,  and  made  between  Mrs.  H.  Naylor  and  her  hus- 
Wd  of  the  first  part,  the  trustees  of  the  settlement  of 
1808  of  the  second  part,  and  George  Wynch  the  sur- 
viving executor  of  the  third  part,  and  duly  executed  by 
*"  parties,  after  reciting  the  various  circumstances 
^li^dy  mentioned,  and  that  "  doubts  were  entertained 

respecting 
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1864,  respecting  the  true  construction  and  effect  of  the  tes- 
^^T^''^  tator's  will  in  certain  contingencies/'  and  that  it  had 
Wtnch.  been  agreed  to  invest  a  sufficient  sum  in  the  funds  of 
Great  Britain  for  the  purpose  of  securing  the  annuity 
upon  all  the  trusts  declared  concerning  the  same  in  the 
will  of  the  testator  ''  except  so  far  as  the  said  trusts  are 
altered  by  virtue  of  these  presents/'  and  after  also  re- 
citing that  the  said  George  Wynch  had  accordingly  in- 
vested the  sum  of  12,000/.  Navy  Five  per  Cent.  An- 
nuities in  the  joint  names  of  himself  and  another  trustee 
named  by  him  and  of  N.  JE.  Kindersley  and  T,  Cock'- 
burn,  it  was  witnessed  that  for  declaring  the  trusts  of  the 
sum  of  12,000/.  Navy  Five  per  Cent.  Annuities  so  in- 
vested it  was  declared  and  agreed  by  all  the  parties 
that  the  trustees  in  whose  names  that  sum  was  invested 
should  stand  possessed  thereof  in  trust  to  pay  the  divi- 
dends thereof  to  Mrs.  H,  Naylor  for  life  for  her  sole  and 
separate  use  in  satisfaction  of  the  annuity  of  600/.  and 
in  lieu  of  all  interest  in  the  20,000  star  pagodas,  and 
after  her  decease  to  stand  possessed  of  the  capital  sun 
of  12,000/.  Navy  Five  per  Cent.  Annuities  upon  the 
trusts  and  for  the  intents  and  purposes  created  by  the 
testator  concerning' the  annuity  of  600/.  ''except  so  for 
as  the  same  trusts  were  varied  by  the  assignment  thereby 
made  by  Mrs.  H,  Naylor  and  her  husband  of  all  their 
interest  in  any  event  contingency  or  possibility  in  the 
capital  sum  of  12,000/.  Five  per  Cent.  Annuities  after 
the  decease  of  Mrs.  H.  Naylor  whether  such  right  or 
interest  should  vest  in  Mrs.  H.  Naylor  and  her  husband 
in  their  own  right  or  as  representative  of  any  of  her 
children  or  by  any  other  means  whatsoever/'  and  it 
was  thereby  provided  that  in  case  Mr.  H,  Naylor  should 
survive  his  wife,  and  the  said  George  Wynch  should  on 
her  death  become  entitled  by  virtue  of  the  testator's 
will  or  otherwise  for  his  own  use  to  any  part  of  the 
capital  sum  of  12,000/.  Navy  Five  per  Cents.,  then  that 

a  sufficient 
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a  saffideDt  part  thereof  should  be  conveyed  to  trustees 

in  order  that  Mr.  H.  Naylor  should  receive  out  of  the 

J.  Er  parte 

difkiends  an  annuity  of  300/.  for  his  life,  and  Mrs.  H.      Wynch. 

Naj/kr  and  her  husband  accordingly  assigned  to  the 

said  George  Wynch  absolutely  all  right  and  interest  in 

the  12,000/.  Navy  Five  per  Cents,  that  might  accrue  to 

tbem  in  any  event  after  the  death  of  Mrs.  H.  NayloTy 

or  in  right  of  representation  to  any  of  Mrs.  H.  Naylor' $ 

duldren. 


Mr.  Hart  Naylor  died  in  March  1815,  and  Mrs. 
Han  Naylor  in  1861  (a).  The  12,000/.  Navy  Five  per 
Cent  Annuities  bad  in  the  meantime  been  converted 
into  12,600/.  3/.  &$.  per  Cent  Annuities,  and  the  sur- 
Tifing  trustee  of  the  fund,  shortly  after  Mrs.  Naylor' s 
teth,  transferred  the  amount  into  Court  under  the 
Troatces  Relief  Act. 

The  present  Petitioner,  as  representing  James  Wynch 
^George Wynch, claimed  the  fund  under  the  trusts  of 
^testator's  will  or  otherwise,  and  that  by  the  deed  of 
tl^23rd  March  1812  the  Petitioner  was  entitled  to  all 
^  bterest  which  vested  in  Mrs.  H.  Naylor.  This  claim 
^resisted  by  the  surviving  children  of  Mrs.  H.  Naylor 
^  by  the  children  of  a  deceased  child,  but  these  parties 
'^  no  question  among  themselves. 

The 

(«]  Some  time  after  Mr.  Nay-  under  the  will  of  the  testator. 

'b^i  death,  Mrt.  H.  Naylor  filed  The  cause  was  heard  in  1824  by 

•Mligihiit  George  Wynch,  the  the  then  Vice-Chancellor  Sir  J. 

^'iHtoci  of  the  settlement  of  1 808,  Leach,  when  his  Honor  dismissed 

^tnutees  of  the  deed  of  1812,  the  bill,  holding  that  the  Plaintiff 

■od  ber  children,  praying  a  de-  was  bound  by  the  deed  of  March 

cl>ntioQ    that,    notwithstanding  1812  (see  Naylor  v.   Wynch,  1 

tl»e  deed  of  the    23rd    March  S.  Sf  S.  555),  and  this  decision 

1812;  she  took  an  absolute  in-  was  affirmed  on  appeal   by  the 

<>tit  ID  the  annuity  of  600/.  Lord  Chancellor  Lord  Lyndhurtt, 

Vol.  V.  O  d.  m.  g. 
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1 864.  The  Petition  was  heard  by  Vice<<]!banceUar  Siyari  in 

^^'^^      May  and  June  1853,  when  his  Honor  decided  against 
Wyhch.       ^1^6  Petitioner^  holding  that  Mrs   JET.  Naylor  had  only 
a  life  interest  in  the  annuity,  and  that  on  her  death  her 
children  became  entitled  as  purchasers.     A  full  report        ^ 
of  the  case  will  be  found  in  the  1st  Voluae  of  Messre.       ^ 
Smak  ^  Giffard's  Reports,  page  427.     Frofn  this  de*      -^ 
cision  the  Petitioner  appealed,  and  the  case  now  came    ^^ 
on  to  be  heard  before  the  full  Court  of  Appeal. 

The  Solicitor- General^  Mr.  Lee^  and  Mr.  A»  Smith,  in  ,m^m  i 
support  of  the  Appeal. 

Ttie  question  here  is,  what  interest  Mrs.  Naylor  tnlirtra  u\ 
in  the  annuity  of  600/.  under  the  disposition  contaiae<£^sae< 
in  the  will  of  the  testator  in  the  cause.  In  coasideriDgf  m^xi 
the  rules  of  construction  applicable  to  dispositions  Uk^-.s^k 
that  before  the  Court,  it  appears  thai  a  bequeat  of  pef^  ^aei 
sonal  estate,  in  words  which  would  give  an  estate  tai  m^,^ 
in  land,  gives  an  absolute  interest,  Chandless  v.  Price{al  m:^^i 
BrUton  v.  Twining  {b) :  this  is  clearly  so  where  the  git  m.^SBL 
is  to  A.  and  the  heirs  of  his  body ;  it  is  so  also  when»^»  je 
the  gift  is  to  il.  for  life  and  after  his  decease  to  thrif  •'tJ 
heirs  (or  heirs  male)  of  his  body,  Tothiil  ▼•  Pitt  (c=a^^  (c 
Chatham  v.  TotkiU{d),  Brittonv.  Twining {e),  7^£icsaSii 
of  Verulam  v.  Bathurst  (/)  \  and  likewise  in  a  gift  to  i^^  A 
and  his  issue,  Lyon  v.  Mitchell  (g\  Tate  v.  Clarke  {hj^^'i): 
and  it  has  been  held  at  law,  that  a  devise  to  A.  for  li  m^  ^ife 
and  then  over  to  his  issue  gives  an  estate  tail,  King  '  y» 

Atelling  (*),  Boe  v.  Crrew  (/•) ;    the  reasoning  of  Lo^k^  ^ 
Chief  Justice  Wilmot  in  the  latter  of  these  cases  is  ^     ^f 


(«)  3  Vet.  99.  (/)  13  Sim.  374. 

(6)  3  Mer.  176;  see  p.  183.  (g)  I  Mudd.^7. 

(c)  1  Miidd.  488.  (A)  1  Beav,  100. 

(d)  7  Bru.  P.  C,  453.  (i)  1   VMru,  225. 
{e)  3  ^Ur.  176.  (k)  2  WUttut,  322. 
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gieat  importanoe,  and  proree  that  the  judgmcDt  was        1864. 

not  fooaded  «ipon  a  coneideratiou  of  feudal  principles,      ^«^■^/-^^ 

ami  Lord  ^esyon  often  referred  to  the  case  as  establish-       Wtncb. 

iog  a  rule  oi  ooDstructioa  applicable  to  such  gifts.    (See 

aho  The  d.  Crnidkr  r.  Smith  {a),  Jesson  v.  Wright  {bX 

«nd  Prior  on  Issuey  sects.  60,  208,  276.)     Coming  to 

tkecase  of  a  bequest  of  personal  estate  to  A.  for  life 

^  after  bis  decease  to  bis  issue  and  in  default  of  issue 

^or  of  such  issue)  then  over,  the  decision  in  Knight  t. 

-BSs{c)  is  relied  on  upon  the  other  side,  as  showing  that 

^ch  a  bequest  does  not  confer  an  absolute  interest;  but 

tie  authority  of  that  case  has  been  repeatedly  ques- 

^OQed  by  text  writers,  (see  Mr,  BMs  note  to  the  Report, 

^'so  Jsrmmn  on  Willsy  Vol.  II.  p.  494,  Lewis  on  the  Law 

^f  Perpetuity^  p.  386,)  as  also  by  Sir  T.  Phmer  in 

*^jfcNi  F.  MiicAeU{d)y  and  is  inconsistent  with  the  decided 

^•aes  of  Mogg  v.  Mogg{e),    The  Attorney-General  v. 

'^*^ht{f)j  Jordan  w.  Lowe(g),    Bird  t.  Webster  (h\ 

-^omnimg  v.  Moore(i\  Barley  v.  Martin {k);  the  terms 

"^lao  of  the  gift  there  are  different  from  those  of  the  will 

»t  question.    We,  therefore,  submit  that,  for  the  purpose 

of  the  present  question.  Knight  v.  Ellis  must  be  treated 

Ha  having  been  overruled.    It  is  also  to  be  noticed,  with 

respect  to  the  particular  form  of  bequest  and  in  favour 

of*  our  argument  of  its  giving  an  absolute  interest,  that 

tikc  word  ^  issue"  is  to  be  taken  prima  facie  as  meaning 

*•   lieirs  of  body;"    Boe  d.   Cannon    v.    liucastk(l), 

F4g>^me^s  Posthumous  Works,  p.  393,  quoted  in  13  Sim. 

383,  n., 

C«)  7  r.  R.  531.  (g)  6  Beav.  350. 

<*)5M.*S.95;  andS.  C.  2  (h)  1  J>w.  338. 

B^A-  L  (i)  JUoek  if  Napur,  96. 

Cc)  2  Bfo.  C.  C.  570.  (k)  17  Jur.  1125. 

i^  1  Madd.  467;  tee  p. 486.  (/)  8  C.  B.  Rep.  876;  see  p. 

<«)  1  Mer,  654.  886. 

^f)  2  Ktiw,  57. 

02 
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1854.       383,  n.,  Kavannyh  v.  Morland{a).     Our  argument  thus 
J,  \sy  that  if  the  words  used  in  the  will  in  the  present  case 

Wtncu.  had  related  to  realty  they  would  have  created  an  estate 
tail,  and  that  although  if  taken  as  relating  to  common 
personalty  they  would,  according  to  Knight  v.  EUis^ 
have  given  an  estate  for  life  only,  yet  that  decision  baa 
been  overruled.  We,  however,  further  contend  that, 
supposing  the  authority  of  Knight  v.  Ellis  to  remain 
untouched,  that  case  does  not  apply  to  the  present,  tbe 
gift  here  not  being  of  common  personal  estate,  but  of  an 
annuity  which  is  in  its  nature  distinguishable.  Accord- 
ing to  the  authorities  an  annuity  to  A,  and  his  heirs,  or 
\joA.  and  the  heirs  of  his  body,  is  a  personal  inheritance^ 
an  estate  not  entailable  within  the  Statute  de  Donis,  a 
fee  simple  conditional,  alienable  when  issue  had  and 
determining  with  the  failure  of  issue.  (Bequests  also  or* 
annuities  are  to  be  determined  on  the  same  principle  as 
grants  of  annuities,  Savery  v.  Dyer(b).)  Thus  we  find, 
in  the  case  of  Earl  of  Stafford  v.  Buckley  {c\  that  the 
limitation  of  an  annuity,  arising  out  of  Barbadoes  duties, 
to  A.  and  to  the  heirs  of  his  body,  was  held  to  be  a  fee 
simple  conditional,  a  personal  inheritance  which  the  law 
allowed  to  descend  to  the  heir  but  which  had  nothing 
to  do  with  the  realty.  So  also  in  Turner  v.  Turner (d)^ 
which  was  a  bequest  of  a  mere  personal  annuity  to  one 
and  then  to  the  heirs  of  his  body,  Lord  Loughborough 
observes,  "  Where  it  is  charged  upon  land  it  may  be 
real  or  personal  at  the  election  of  the  holder  :  he  may 
proceed  against  the  land  or  against  the  person.  If  it  is 
out  of  the  coffers,  it  is  personal  only  as  to  the  remedy ; 
but  the  property  itself  is  real  as  to  its  desent  to  tbe 
heir.    In  Buckley  v.  Lord  Stafford  it  is  said,  that  where 

there 

(a)  1  Kay,  16.  (c)  2  Ve$.  170. 

(6)  Amh,  139.  (d)  1  Bro,  C.  C.  316. 
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dere  is  a  rent-charge  and  out  of  it  a  new  rent  created, 
m-t  will  be  a  mere  annuity,  and  will  not  charge  the  land 
l3at  the  person  only.    An  annuity  then,  when  granted 
-yamth  words  of  inheritance,  is  descendible  ;  but  as  to  its 
sK^eority  is  personal  only  :  it  may  be  granted  in  fee ;  of 
^rooree  it  may  as  a  qualiBed  or  conditional  fee/*  We  sub- 
nit  on  these  last  authorities,  that  if  there  is  any  difFe- 
^■^nce  between  the  construction  of  the  word  "  issue  "  as 
^4>real  and  personal  estate,  the  case  of  an  annuity  will 
follow  the  role  applicable  to  the  former.    The  trust  for 
tJie  separate  use  of  Mrs.  Mealy  supports  our  view  of  the 
Goostruction.     (They  referred  to  NeviVs  Case  (a),  Lady 
SoUemesse  ▼.  Marquis  of  Carmarthen  {b)^    Smith  v. 
Pybus{c),  Taylor  v.  Martindale(d\  Co.  Litt.  1  b,  20  a, 
144  b,  The  Doctor  and  Student  (18th  ed.),  p.  90.) 


1864. 


Ex  parte 
Wtnch. 


They  contended,  also,  that  the  decision  in  Naylor  v. 
^yiich{e\  had  determined  the  present  question  in  fa- 
vour of  the  Appellants. 


The  following  cases  were  also  mentioned  in  the  course 
of  the  argument:  Bredimans  Case{f)f  Forth  v.  Chap- 
man {g\  Hockley  v.  Mawbey{h),  The  University  of  Ox- 
ford  y,Clifton{i)y  Bigge  y.Bensley^k),  Jeffery  v.  Hony- 
wood(l)^  Dunk  w.Fenner{m)y  Franks  v.  Price  {n),  Baggett 
▼.  Meui(q\  Blewitt  v.  Roberts {p)^  Stokes  v.  Heron{q), 
Yates  y.  Maddan  (r). 


Mr. 


(i)  7  lUp.  33a. 
W  I  Bro,  C.  C.  377. 
W  9  Ves.  566. 
(^)  12  Sim.  158. 
W  U.  4  S.  555. 
in^Rqt.  56  b. 
(i)  1  P.  W.  663. 
^^)  1  Veijun,  143. 
^'>  la«,473. 


(k)  1  Bro.  C.  C.  187. 
(0  4  Madd.  398. 
(m)  2  Russ.  Sf  M.  557. 
(n)  3  fifoo.  182. 
(o)  1  ColL  188. 
(/)  Cr.  4-  PA.  274. 
{q)  12  C/.*  Fin,  161. 
(r)  3  Mac.  4  G.  532. 
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Mr.  Roll  and  Mr,  G.  M.  Qiffard^  for  the  children  of 
TP''^  Mrs.  Naylor^  subnoittedy  that  the  decision  of  the  Vice- 
Wynch.       ChaQcellor  was  correct. 

As  a  question  of  construction,  the  decision  of  this 
case  will  not  be  affected  by  the  nature  of  the  subject 
bequeathed  :  the  intention  of  the  testator  is,  that  Mrs. 
Nayhr  shall  have  the  annuity  for  her  life,  and  that 
then  it  shall  go  to  her  children.  It  is  not  necesaa/y  to 
discuss  what  construction  would  be  put  on  the  words 
used  as  applied  to  real  estate,  for  the  same  words  hare 
a  different  meaning  in  the  same  will  when  applied  ta 
real  estate  from  that  which  they  have  as  applied  to 
personalty.  Forth  v.  Chapman  (a).  The  cases-  cited 
to  support  the  argument,  that  Mrs.  Nojftor  takes  an 
absolute  interest  on  the  ground  that  the  gift  is  of  an 
annuity,  do  not  apply  to  the  present  case.  Earl  of 
Stafford  s,  Buckley  (b)  proceeded  on  the  peculiar  nature 
of  the  property  possessed  by  the  testator,  and  which 
was  not  the  same  as  that  with  which  the  Court  has  to 
deal  here ;  and  Turner  v.  Turner  (c)  was  decided  upon 
the  words  of  the  will.  With  respect  to  the  effect  to 
be  given  to  the  word  '*  issue,"  that  depends  on  the 
whole  tenor  of  the  will ;  it  is  a  flexible  term,  not  so 
clearly  a  word  of  purchase  as  "  children,'*  or  so  much 
a  word  of  limitation  as  "  heirs,"  Lees  v.  Mosley  (rf). 
Prior  on  Issue,  sect.  302.  The  decision  in  Knight  v. 
Ellis  [e)  is  completely  in  our  favour,  and  there  is  no 
reason  for  saying  that  it  has  ever  been  overruled :  on 
the  contrary,  Sir  S.  Romilly  mentions  it  in  his  argument 
in  Britton  v.  Twining  (/),  without  disputing  its  accu- 
racy, 

(fl)  1  P.  W,  663.  {d)  1  Y,i^C,  589. 

(6)  2  Va.  170.  {e)  2  Bro.  C.  C.  570, 

(c)  1  Bro,  C.  C.  315.  U)  3  Mer.  176. 
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acy,  and  Mr*  Butler ^  in  bis  note  to  Feame  on  Contin-        1864. 
^^^ni Remainders^  p.  490,  expressly  relies  on  it;    Lord       p^^ 
^Sl  Leonards  also  treats  it  as  a  binding  authority  in  his       Wymch. 
SFrtatite  of  the  Law  of  Real  Property^  p.  237,     (And 
^«e  Crozier  v.  Crozier{a).)     It  is  also  to  be  noticed,  that 
"^Vie  gift  in   question  is  executory,    and  its  terms  are 
^Tierefore  to  be  construed  as  in  the  cases  of  directions  to 
^Kettle;  it  is  besides  a  gift  of  income,  and  not  of  a  capital 
*Vind.    (They  also  mentioned  Clare  v.  Clare  (b),  Stonor 
'V'.  Cunoen{c),  Aubin  v.  Daly{d),  The  Attorney- General 
^.Bright(e\  Stokes  y.Heroi^f),  Roberts  y.DixweU{f\ 
Robinson    v.    Crrey(h).)     Even    assuming    that    Mrs. 
Ifaylor  was  entitfed  absolutely  under  the  will,  still  the 
children  would  be  entitled  to  take  under  the  settlement 
of  the  10th  December  1808,  for  this  was  a  disposition 
by  Mrs.  Naylor  in  their  favour  prior  to  any  title  in  the 
Appellants. 

Mr.  C.  P.  Stewart^  for  the  grandchildren  of  Mrs. 
ffctyhr,  and  in  support  of  the  decision  of  the  Vice- 
Cbancellor,  cited  Merest  y.  James  (i). 

Mr.  Matins  and  Mr.  R.  W.  E.  Forster,  for  the  Exe- 
cutors of  Mrs.  Naylor,  argued  against  the  Appellants, 
and  referred  to  Procter  v.  Upton,  before  Lord  Hard- 
^icke  (Mr.  Cocce's  MS.  (O.  p.  70)  in  the  Library  of  Lin- 
folm'i Inn)*  and  Ranelagh  v.  Ranelagh (A). 

Mr. 

C«)  3  Dru.  4  War.  373.  (g)  1  Aik.  607. 

W  Forraier,  21.  (h)  9  Eatt,  1. 

('')  S  Sim.  264.  (i )  1  Brod.  Sf  B,  484. 

("*)  4  B.  4-  >1.  59.  (k)  2  AfyL  ^  K,  441  ;  4  Beav. 

<^)  2  Keen,  57.  419. 
^-O   12  a*  Fin.  161. 

_        The  followinfi:  ia  the  note  of  the  case  to  which  reference  was 

-'•'-octo  T.  l^pion  (Hi//.  12  Geo.  2).— Mr.  Procter,  the  Plaintiff's 
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Mr.  Hislap  Clarke  appeared  for  Trustees. 

Ex  parte 

Wynch.  The  Solicitor- General  replied. 


The 


father,  by  his  will  devised  all  his  personal  estate  to  the  Defendants  in 
trust  for  the  benefit  of  his  son  the  now  Plaintiff  then  an  infant,  to  be 
laid  out  in  lands  or  stock,  and  if  he  died  without  issue  then  to  one  of 
the  Defendants,  and  in  such  case  gave  to  the  other  Defendant  100/. 
legacy.  And  now  the  Bill  was  by  the  Plaintiff,  who  is  since  come  of 
age,  against  the  Defendants  who  were  the  executors  of  the  fether's 
will,  and  thereby  appointed  the  Defendants  to  be  guardians  to  the 
Plaintiff  till  his  age  of  twenty -five  years,  to  account  for  the  personal 
estate,  and  that  the  same  might  be  paid  over  to  the  Plaintiff.  The 
Defendants  by  their  Answer  insisted  on  the  limitation  over  as  an  in- 
terest in  themselves,  and  that  the  legacy  of  100/.  is  a  vested  legacy 
and  ought  now  to  be  paid,  and  that  the  Plaintiff  is  entitled  to  no  more 
than  the  produce  of  this  personal  estate  during  his  life.  There  was 
this  further  in  the  case,  that  the  testator  by  a  codicil  to  his  will 
appointed  the  Defendants  perpetual  guardians  to  his  son,  and  directed 
that  his  son  should  not  meddle  with  or  lessen  the  principal  of  what 
was  so  left  unless  for  some  particular  purposes  in  the  will,  for  which 
purposes  he  empowered  his  son  to  employ  so  much  of  the  principal 
as  for  those  purposes  is  allowed  by  the  codicil. 

Lord  Hardwicke  (Chancellor). — This  is  one  of  those  cases  wherein 
a  man  hath  made  use  of  legal  terms  and  expression  without  under- 
standing the  force  and  import  of  them  and  by  that  hath  obscured 
what  his  intent  was :  but  a  court  of  justice  must  take  things  as  thej 
are,  and  some  construction  must  be  now  made  upon  this  will,  and  the 
standing  rule  of  construction  is  to  follow  the  intent,  and  the  wiU  and 
codicil  must  be  considered  together  and  as  expounding  one  another. 
That  part  of  the  codicil  whereby  the  testator  appoints  the  Defendants 
perpetual  guardians  to  the  Plaintiff  is  to  be  sure  a  thing  which  can't 
take  place :  what  the  testator  went  upon  in  this  was  a  part  of  the 
Roman  Civil  Law  which  allowed  a  father  to  put  his  children  under 
perpetual  pupillage  as  they  might  be  where  they  became  prodigal, 
but  though  this  cannot  take  place  here,  it  may  serve  to  show  that  the 
intent  of  the  testator  was  to  restrain  his  son  as  much  as  possible. 
And  1  am  of  opinion,  upon  consideration  of  this  will  and  codicil,  that 
here  the  son  is  entitled  to  no  more  than  the  interest  or  produce  of  thia 
estate  during  his  life.  And  the  power  to  make  a  jointure  and  appoint 
sums  of  money  to  his  children  wont  enlarge  or  alter  what  is  given  to 
the  Plaintiff,  which  is  in  effect  determined  in  the  case  of  King  t. 
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The  cases  of  Turner  v.  Ttsmer{a\   Smith  v.  Py-       1854. 
bMs{b),  and  Stakes  v.  Heron  {c),  were   all   decided   in      ^^^^ 

£x  portc 

conformity  with  the  principle  for  which  we  contend.  Wtnch. 
The  only  serious  point  is,  whether  the  rules  which 
would  otherwise  have  been  applicable  to  the  construc- 
tion of  bequests  of  personal  estate  have  been  set  aside 
by  the  decision  in  Knight  v.  Ellis (d).  Such,  however, 
has  not  been  the  way  in  which  the  matter  has  been 
▼iewed,  and  words  which  if  they  had  been  applied  to 
realty  would  have  conferred  an  estate  tail,  have  been 
held  to  give  an  absolute  interest  in  personalty,  gifts  of 
realty  and  personalty  having  been  considered  to  be 
governed  by  the  same  rule,  except  as  to  some  particular 
matters,  as  in  Forth  v.  Chapman  (e),  the  decision  in 
mrhich  has  been  misunderstood  and  carried  further  than 

was 

(•)  1  Bn.  C.  C.  315.  (d)  2  Bro.  C.  C.  570. 

{h)  9  Fa.  566.  (e)  1  P.  W,  663. 

(f)  12  CI.  i  Fin.  161. 

'A/e^gin  Veniris ;  and  the  powers  given  in  the  present  case,  as  300/. 

^  bnj  a  place  or  to  settle  the  whole  for  a  jointure  and  to  appoint  sums 

^  the  benefit  of  his  children,  are  all  powers  giren  for  particular  pur- 

P<^  and  the  intent  to  me  plainly  was  to  make  the  Plaintiff  but  tenant 

^  life.    As  to  the  legacies  1  think  them  but  merely  contingent  lega- 

^^  that  can't  take  place  now  at  least,  and  are  therefore  immaterial  to 

be  coosidered.     And  in  this  case  I  think  it  makes  no  difference 

^betker  the  estate  be  considered  to  be  laid  out  in  lands  or  to  remain 

in  itocb :— And  decreed  according  to  this  opinion,  but  said,  if  the  case 

^itood  singly  upon  the  will  he  should  not  have  thought  but  that  the 

^Wiatiff  would  have  been  entitled  to  the  whole ;  and  said  that  the  case 

^  ^  Tke  AttorneyGenenl  w.  HaU  (5  Jii/y,  1731)  was  different, 

^  there  the  whole  of  the  estate  was  vested  in  the  son  :  the  case  was, 

^  nta  derised  all  the  rest  and  residue  of  his  personal  estate  whatsoever 

^  vberesoever,  my  debts  legacies  and  funerals  paid,  to  his  son  FrancU 

^  tad  the  heirs  of  his  body  to  be  paid  and  delivered  to  him,  and  in 

**"  my  said  son  FraneU  shall  depart  this  life  having  no  heirs  of  his 

°^y>  1  give  all  such  and  so  much  of  my  said  estate  as  he  shall  be 

"^My  possessed  of  at  the  time  of  his  decease  to  the  Goldsmiths' 

^^''ifnkj :  FroiirM  the  son  died  without  issue ;  and  a  bill  brought  for 

^  rcnduum  by  the  Company  was  dismissed. 
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1854.  was  ever  intended.  The  case  of  Knight  v.  Ellis  (a),  if 
^"f^^*^  'ightly  reported,  was  decided  in  forgetfulnees  of  the 
Wtncr.  change  of  judicial  opinion,  which  had  varied  the  eflfect 
of  some  of  the  earlier  cases.  It  has  been  said,  that 
the  bequest  in  question  is  executory,  bat,  supposing  it 
to  be  so,  though  in  fact  it  contains  no  eiteculory  direc- 
tion, still  the  words  of  the  will  muet  be  taken  in  their 
ordinary  sense,  there  being  nothing  to  render  it  necesssry 
to  modify  them  (b). 


June  14.  The  Court  now  delivered  judgment. 

The  Lord  Chancellor,  after  stating  tlie  facts  of  the 

case  down  to  and  including  the  bringing  of  the  fund  into* 

Courts  to  the  eflect  hereinbefore  set  out^  proceeded  as 

follows: — ^The  question  now  to  be  decided  is  raised  upon  a 

Petition  presented  by  the  representative  of  Georpt  Wyneh, 

claiming  to  be  entitled  to  the  fund  in  Court  by  virtue  of 

the  deed  of  the  23rd  March  1812,  and  his  contention 

is,  that  Mrs.  Hare  Nayhr  took  an  absolute   interest 

under  the  will  for  her  separate  use,  that  George  Wynch 

the  surviving  executor  became,  under  the  deed  of  1812 

a  purchaser  for  value.     This  claim  is  resisted    by  the 

issue  of  Mrs.  Naylor^  including  under  that  term  her 

three  children  and  six  grandchildren,  and  they  assert  a 

title  to  the  fund  as  legatees  under  the  will  of  the  original 

testator  John  Wynch.     No  question  is  raised  by  these 

parties 

(a)  2  Bro.  C.  C.  A70.  that  the  two  estates  being  of  dif- 

(6)  In  the  course  of  the  argu-  ferent  qualities  the  rule  in  Shel" 

ment  it  was  suggested ,  that  the  iey^s  Case   was    not    applicable, 

annuity   might    be    a  heredita-  To  this  it  was  answered,   that 

ment  within  the  Statute  of  Uses,  such  annuities  are  not  within  the 

and  the  construction  of  the  will  Statute  of  Uses ;  Bacon  on  l/irs, 

such  as  to  gire  a  legal  estate  to  pp.  43,  44  ( Rawest  edition),  and 

the  trustees  for  the  life  of  Mrs.  see  Mr.  Justice  Dodridge's    ar- 

Naylor  in  trust  for  her,   and  a  gument    in    Lord    Wilhugkby'i 

legal  remainder  to  her  issue,  and  Cate^  Sir  W.  Jonei  Rep.  p.  120. 
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/Mtrtiefl  aiBKNigst  IhemselTes,  and  it  was  admitted  in  the        1864. 

axgonicnl  that  if  they,  that  is  the  children  or  the  grancU  )f^^^^ 

^fcildren.  Me  entitled,  they  have  arranged  as  between  Wtncr. 
^liemadves  for  the  distributioD  of  the  fund. 

Two  gfoandls  of  objection  are  stated  to  the  Peti** 
Smoner*8  daiin :  first,  it  is  said  that  under  the  will  the 
■•■•imi  tjJie  as  legatees  by  purchase  ;  and,  secondly,  that, 
if  Mrs.  Meabf  took  the  absolute  interest,  stiH  the 
sits  ate  entitled  by  assigiiinent  under  her. 

The  latter  of  these  two  points  rests  on  this  : — that,  by 

^^=ie  deed  of  the  8th  March  1798,  the  executors  put  a 

^^^>n8traction  on.  the  will  which  excluded  the  notioo  of 

Meafy  having  an  absolute  interest,^  Mrs,  Jfealy 

ig  ai  thai  time  &  married  woman  and  not  harnig 

¥»«arted  with  the  fee,  aiMl  that  by  the  deed  of  the  17tb 

^^^^fcembar  1808,  wbieh  she  executed  when  single,  she 

adopted  tkis  coostnictioii  of  the  will  and  assigned  her 

Uteres!  in  trust  accordingly,  that  is  in  trust  for  her* 

setf  for  life  and  afterwards  for  her  issue ;  and  it  is  ^aid 

^ba.ty  whatev>er  was  the  real  construction  of  the  will, 

Mrs.  Meafy,  being,  competent  to  deal  with  the  fond  if  it 

^^ks  her  own,  put  a  construction  upon  the  will,  and 

iiasigocd  the  fund,  so  that  it  must  now  go  just  a«  it 

asottld  have  gooe  if,  according  to  the  true  construction 

o^  the  will,  she  had  only  been  tenant  for  life  with  re* 

uMuoder  to  her  children.     I  think  there  is  very  great 

force  in  this  argument,  but  I  have  not  thought  it  neces' 

^ary  to  make  up  my  mind  finally  upon  it,  my  opinion 

^^  that  she  did  not  tale  an  absolute  interest,  hut 

^m  afae  took  for  life  only  with  &  gift  in  the  nature  of  a 

'^aiader  to  her  issue. 

%ere  is  a  point  which  one  of  tlie  Lords  Justices 
thinks  wtitled  to  great  weight,  and  which  I  will  here 

mention 
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1854.  mention  merely  to  state  that,  tboDgh  I  give  no  opiDion 
^^"^^  upon  it,  I  have  no  opinion  upon  it  adverse  to  that 
Wtncu.  which  will  be  expressed  by  my  learned  Brother;  it  is 
this,  that  it  is  open  to  doubt  whether,  under  the  will, 
the  estates  of  Mrs.  Mealy  and  her  issue  were  not  the 
one  equitable  and  the  other  legal,  in  which  case  there 
could  be  no  union,  and  the  rule  in  Shelley's  Case  would 
not  apply.  My  decision,  however,  of  the  question 
raised  on  the  present  Petition  proceeds  on  general 
grounds ;  and  I  do  not  think,  even  if  the  estates  were 
the  same,  that  is,  both  legal  or  both  equitable,  that 
there  was  an  absolute  interest  in  Mrs.  Mealy. 

The  authorities  I  must  observe  on  this  subject  are 
very  far  from  satisfactory,  and  the  principles  on  which 
they  have  gone  have  not,  I  think,  in  many  cases  been 
such  as  were  strictly  applicable  to  questions  of  this 
sort.  Rules  drawn  from  principles  of  tenure  have  been 
adopted  as  canons  of  construction  where  tenure  is  out 
of  the  question,  though,  in  the  great  bulk  of  the  cases, 
the  intention  has  been  thereby  defeated.  Where,  how- 
ever, I  find  a  rule  established,  I  will  not  question  it  or 
inquire  very  narrowly  as  to  its  origin,  but  the  point  is, 
whether  the  authorities  which  give  an  absolute  interest 
in  personalty  to  the  first  taker  do  govern  this  case,  that 
is  to  say,  whether  this  is  a  case  in  which  I  am  bound 
by  authority  to  hold  that  words  expressing  a  gift  to  the 
issue  are  words  of  limitation  and  not  words  of  purchase : 
I  think  I  am  not  so  bound. 

The  first  class  of  cases  is  that,  in  which  the  gift,  after 
the  gift  to  the  first  taker,  is  to  the  heirs  of  the  body. 
In  those  cases  the  Courts  have  held,  on  analogy  to  de- 
vises of  real  estates,  that  the  words  are  so  clearly  words 
of  limitation,  that  even  the  express  restriction  of  the  first 
bequest  to  a  life  estate  is  not  sufficient  to  exclude  their 
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prim&  facie  meaning.     Such  was  the  case  of  Tothill  v.        1854. 
Pto(a),  which  afterwards  came  before  the  House  of      "^C^^ 
Lords:  there  the  gift  was  in  this  form, — the   testator       Wynch. 
gave  to  Sir  William  Pynsent  for  his  life  the  dividends  of 
4,000/.  Bank  Stock  and  the  yearly  income  of  certain 
Exchequer  Annuities,  and  after  the  death  of  Sir  William 
Pynsent  he  gave  to  Leonora  Ann  Pynsent  the  dividends 
OD  the  Bank  Stock  and  the  payments  growing  due  on 
the  annuities  during  her  life,   he  then  gave  her  two 
estates  at  Putney  to  keep  sell  or  dispose  of  as  she 
pleased,  and  after  her  decease  he  gave  all  the  aforesaid 
lands  Bank  Stock  and  Exchequer  Annuities  to  the 
^  heirs  male  of  her  body  and  for  want  of  such  issue"  he 
gave  all  the  said  estates  Bank  Stock  and  Annuities  to 
the  Plaintiff  by  the  name  of  William  Daw:  it  was  a 
gift,  therefore,  as  far  as  the  Bank  Stock  was  concerned, 
of  the  dividends  to  her  for  her  life,  and  after  her  de- 
cease to  the  heirs  male  of  her  body,  it  was  expressly  to 
her  for  life  and  afterwards  to  the  heirs  male  of  her 
hody  and  for  want  of  such  issue  then  over.     The  prin- 
ciple is  too  well  recognized  to  need  any  illustration  that 
giving  the  dividends  was  just  the  same  as  giving  a  life 
interest  in  the  fund,  and  thus  the  gift  was  of  the  fund 
to  the  legatee  for  her  life  and  then  to  the  heirs  male  of 
W  body  and  for  want  of  such  issue  over ;  and  what 
was  decided  was,  that  she  took  the  absolute  interest  in 
the  Bank  Stock:  the  Master  of  the  Rolls,  Sir  Thomas 
^^^wtU^  before  whom  the  cause  was  heard,  came  to  that 
conclusion,  for  he  says,  "There  is  no  doubt  but  that  the 
^tention  ought  to  prevail  if  it  can  be  enforced  without 
hreaking  in  upon  any  rule  of  law,  and  this  resolves 
Itself  into  a  question  of  construction,  but  the  rule  that 
words  which  would  give  an  estate  tail  in  a  freehold  are 
to  be  considered  in  the  case  of  chattels  as  giving  the 

thing 
(«)  1  Madd.  488 ;  5.  C.  in  the  House  of  Lords,  7  Bro.  P.  C.  453. 
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1854.        thing  absolutely,  for  that  no  chattels  can  be  Umted 
ZT"^^^^      over  after  a  dying  without  issue,  this  rule  is  too  strong 
Wynch.       to  be  gcit  over;''  that  was  the  decision  of  the  Master  of 
the  Rolls,  and  though  it  was  reversed  by  the  Lords 
Commissiotiers,  it  was  eventually  sustained  in  the  Hovee 
of  Lords.    Just  on  the  same  principle  was  dedded  the 
case  of  £lton  v.  jEason(a)'.  the  gift  there  was  this, — 
the  testatrix  left  all  her  monies  and  efiects  whatsoever 
and  wheresoever  to  hold  to  trustees  their  heirs  execu- 
tors   administrators   and  assigns    upon    the  fotlowing 
trusts  subject  to  her  debts  legacies  &c.,  *'  to  apply  the 
residue  of  the  rents  and  profits  of  ray  estates  and  effects 
for  my  son  during  his  life  and  afterwards  for  the  beirs 
of  his  body  if  any:"   Sir  William  Grant  held  that  to 
be  an  absolute  interest  in  the  6rst  taker,  and  his  ex- 
pressions   are  (6),  —  "  Whatever    disposition     would 
amount  to  an  estate  tail  in  land  gives  the  whole  in- 
terest in  personal  property  which  is  incapable  of  being 
entailed,"  and  subsequently,  "  the  words,  *  if  any,'  have 
no  restrictive  effect  and  then  it  is  a  mere  limitatton 
over  after  a  general  failure  of  heirs  of  the  body  which 
the  rules  of  law  will  not  permit  to  take  effect.**     There 
was  another  case  before  the  same  learned  judge,  of 
Briiton  v.  Twining {c):  there  the  testator  gave  20,O0W. 
to  an  infant  which  he  would  have  "  so  secured  that  he 
may  only  receive  the  interest  of  the  same  during  his 
life  and  after  his  decease  to  heir  male  of  his  body  and 
so  on  in  succession  to  the  heir  at  law  male  or  female.*' 
Although  here  again  there  was  an  express  restriction 
for  life,  Sir  William  Grant  held  that  the  first  taker  took 
an  absolute  interest.     In  these  cases,  the  principle  on 
which  the  Courts  went  was  this,  that  technical  words 
were  used  which  indicated  a  clear  meaning  on  the  part 
of  the  testator  that  the  property  should  go  in  a  course 

of 
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of  deTolutioQ  till  there  was  an  exhaustion  of  the  heirs        1854, 

of  tbe  body,  and  as  that  of  course  cotdd  not  be  carried       'if^ 

/r         1  .      ,        .  Ej  parte 

intoenect,  they  gave  an  absolpte  interest.  Wtmch. 

In  the  cases  just  mentJoDed  the  words  were  *'  heirs  of 
the  body/'  which,  as  we  know,  are  technical-words  almost 
mysteriously  inflexible,  but  in  cases  also  where  the  more 
oaaigeable  expression  "issue"    occurred,  stiil,  where 
there  was  nothijag  to  show  that  the  word  was  not  in- 
teadad  as  a  word  of  limitation,  or  an  intention  to  confine 
the  first  taker  to  a  life  estate,  it  has  been  held  to  be  in  the 
nature  of  a  word  of  limitation  when  used  with  reference 
to  personal  estate  equally  with  the  words  ''  heirs  of  the 
body."    Such  was  tbe  case  of  Lyon  v.  Mitchell  (a)  : 
there  the  testator  gave  the  rest  of  his  estate  real  and 
personal    whatsoever    and    wheresoever  and  of  what 
nature  or  kind  soever  unto  his  executrix  and  executors 
apon  trust  to  pay  certain  legacies  to  his  daughters  and 
aaaoiuuty  to  his  wife,  and  the  residue  he  directed  ''  to 
be  divided    equally    amongst    his    sons    J<}Au   Lyon 
l^dmund  P.  Lyoa  Benjamin  Lyon  and  George  Lyon 
and  such  son  and  sons  as  his  wife  should  or  might  be 
Msient  of  at  the  time  of  his  death  or  at  any  time 
during  his  life  if  such  son   and  sons  shall    be  born 
alive  share  and  share  alike  as  tenants  in  common  and 
to  the  issue  of  their  several  and  respective  bodies  law- 
fully begotten :"  Sir  Thomas  Plumer  held  that  here  in 
the  word  '^  issue"  there  was  nothing  to  show  that  it 
was  not  intended  as  a  word  of  limitation,  that  the  meaning 
Qtustbe  taken  to  have  been  that  in  spite  of  an  express 
life  estate  given  to  the  first  taker,  an  interest  was  to  de« 
^olve  from  time  to  time  to  all  the  issue  so  that  tlie  first 
^^  must  be  held  to  have  had  an  absolute  interest, 
that  the  word  "  issue"  must  be  considered  as  incorpo- 
rated 

(a)  1  Mitdd.  467. 
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1854.       rated  into  and  Torming  part  of  the  gift  to  the  first  taker, 


Ex  parte 
Wtnch. 


and  not  as  amounting  to  a  subsequent  gift  to  the  issue. 

So  again,  where  there  is  no  express  gift  to  the  issue, 
but  after  an  indefinite  gift  there  is  a  gift  over  in  defeult 
of  issue  to  the  first  taker,  there  the  first  taker  in  the 
case  of  real  estate  is  considered  by  implication  to  take 
a  gift  to  him  and  his  issue,  and  the  same  rule  has  been 
adopted  with  regard  to  personalty.  Thus,  in  the  case  of 
Chandless  v.  Price  (a)  where  the  gift  was  thus,  "the 
rest  and  residue  of  my  real  and  personal  property  of 
what  kind  or  nature  soever  I  give  and  bequeath  in 
failure  of  legitimate  issue  by  my  daughter  JUary  Williams 
to  my  daughter  in  law  Catherine  Jennings  and  after 
her  decease  without  legitimate  issue  to  Sarah  Med" 
hurst  wife  of  Granville  Medhurst  for  her  sole  use  and 
to  be  divided  equally  after  her  death  between  her  chil- 
dren,*' it  was  held  that,  an  absolute  interest  was  vested 
in  Mary  Williams:  it  was  just  the  same,  whether  done 
by  implication  or  expressly,  as  if  the  gift  had  been  to 
the  first  taker  Mary  Williams  and  her  issue.  In  that 
case,  however,  and  in  similar  cases,  no  such  rule  of  con- 
struction need  perhaps  be  resorted  to,  for  as  the  gift  to 
the  first  taker  without  more  would  carry  an  absolute  in- 
terest, the  subsequent  gift  on  an  indefinite  failure  of 
issue  was  necessarily  void  for  remoteness. 

In  all  these  cases  the  rule  applied  to  real  estates  de- 
rived from  principles  of  tenure  has  been  made  the  foun- 
dation of  the  rule  for  construing  bequests  of  personalty, 
but  in  all  either  the  technical  words  '*  heirs  of  the 
body*'  have  occurred,  or  there  has  been  nothing  to  show 
that  the  words,  "issue,"  "children,"  or  the  like,  have 
not  been  intended  merely  to  define  or  explain  the  extent 
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of  the  interest  given  to  the  firat  taker ;  and  I  see  nothing        1854. 
i  n    these  decisions  compelling   me  to  hold  that  where       j^ 
C^^chnical  words  are  not  used,  and  where  the  interest  of      Wtnch. 
'ftAe  first  taker  is  expressly  confined  to  the  life  estate,  I 
Si.  m  bound  to  act  in  the  construction  of  the  bequest  of 
^personalty  on  principles  derived  from  laws  of  tenure, 
w^  nd  not  resting  on  intention.     It  was  on  this  distinc- 
tion that  Lord  Thurlaw  acted  in  the  case  of  Knight  v. 
jE3Iu{a)  :  there  the  testator  directed  certain  rents  to  be 
^accumulated  till  his  grandnephew  should  attain  his  age 
of  twenty*one  years,  and  after  that  event  he  gave  the 
interest  of  that  accumulated  fund  to  his  grandnephew 
for  his  life,  and  after  his  decease  he  gave  the  fund  to  his 
issue  male  and    in  default  of  such  issue   to  his  the 
testator's  three  nieces ;  it  was  argued  that,  as  this  would 
have  been  an  estate  tail  in  real  estate,  it  was  an  absolute 
interest  in  personalty,  but  Lord  Thurlow  held  otherwise ; 
he  gave  efiect  to  the  manifest  intention,  not  thinking 
himself  fettered  by  the  analogy  of  a  real  estate,  where 
the  result  would  have  been  arrived  at  on  principles  not 
founded  on  intention,  but  oflen  operating  in  direct  oppo- 
sition to  it.    I  cannot  consider  that  case  as  having  been 
overruled ;   I  believe  it  to  have  been  rightly  decided ; 
and  at  all  events,  if  it  was  wrongly  decided,  I  think  it 
can  only  be  questioned  in  the  House  of  Lords. 

I  am  aware  that  there  have  been  three  decisions  by 
^^LangdaUj  and  one  by  the  present  Vice-Chancellor 
^indersley,  which  are  supposed  to  have  treated  the 
<^  of  Knight  v.  Ellis  as  not  being  law.  The  first  of 
these  is  The  Attorney-General  v.  Bright{b),  before  Lord 
^gdale  in  the  year  1836 :— there  a  sum  of  600/.  was 
given  to  Susan  Thomas  daughter  of  Joseph  Thomas  to 
'eceiye  the  interest  during  life  and  then  to  her  issue 

but 
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1854.  but  in  case  of  her  death  without  issue  the  said  500Z. 
^^^^'^^^  stock  to  be  divided  between  her  father's  children  by  his 
Wyncu.  second  wife ;  it  seems  that  in  that  case  Knight  v.  EOis 
was  cited,  but  the  judgment  is  so  extremely  short  that 
what  the  grounds  were  on  which  Lord  LangdaU^roceeded 
it  is  very  difficult  to  discover  :  the  judgment  is, — "  The 
Master  of  the  Rolls  held  that  the  effect  of  the  gift  of 
the  sum  of  500/.  stock  to  Susan  Thomas,  to  receive  the 
interest  during  her  life,  and  then  to  her  issue,  was  to 
give  her  an  absolute  interest  in  that  stim,  and  that'6Qcfa 
absolute  interest  was  not  affected  by  the  subsequent 
words  of  the  will,  the  limitation  over  in  case  of  her 
death  without  issue,  unrestricted  by  any  words  limiting 
the  generality  of  the  expression  **  without  issue,*'  being 
void  for  remoteness.''  If  this  judgment  went  on  the 
ground  that  Knight  v.  Ellis  was  not  law,  I  confess  I  do 
not  think,  considering  how  shortly  it  is  given  and  how 
little  is  said  on  the  subject,  that  it  would  be  safe  to  treat 
it  as  having  overmled  a  decision  which  was  come  to 
half  a  century  before,  after  great  deliberation,  it  having 
been  evidently  well  considered  by  Lord  Thurlow,  a  de- 
cision too  on  the  faith  of  which  many  cases  may  have 
been  dealt  with,  and  a  great  deal  of  money  disposed  of. 

The  next  case,  that  of  Tate  v.  Clarke{a),  occurred  k 
few  years  afterwards,  and  I  am  not  at  all  clear  that  I 
should  not  have  entirely  agreed  with  Lord  Langdale 
upon  it;  Knight  v.  Ellis  was  not  referred  to;  it  wasY 
gift  of  real  estate  *'  unto  and  amongst  all  and  every  my 
brothers  and  sisters  who  shall  be  living  at  the  time  df 
the  decease  of  my  wife  and  to  their  issue  tnale  and 
female  after  the  respective  deceases  of  my  said  brothers 
and  sisters  for  ever  to  be  equally  divided  between  and 
amongst  them ;"  and  the  testator  gave  the  interest  of 
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certain  money  in  the  funds  to  trustees  '*  upon  trust  to  1864. 
pay  and  apply  the  same  unto  my  said  brothers  and  ^TtZ^ 
nstersin  the  same  manner  as  it  is  directed  with  regard  Wtnch. 
to  the  rents  and  profits  of  my  freehold  estate,^  that  is, 
it  was  a  gTft  of  personal  estate  to  trustees  on  trust  to 
pay  o?er  the  profits  to  ^11  and  every  his  brothers  and 
sisters  who  should  be  living  at  the  time  of  the  decease 
of  bis  vnfe  and  to  their  issue  male  and  female  after  the 
mpective  deceases  of  his  said  brothers  and  sisters  for 
em.  I  am  not  tit  all  satisfied  that  I  should  not  have 
come  to  the  same  conclusion  as  the  Master  of  the  Botls 
did,  because  the  word  "  issue"  may  be  meant  as  a  word 
of  limitation  in  respect  of  personal  estate  as  well  as  of 
Teal  estfrte,  and  the  expression,  **  to  their  issue  male  and 
female  after  the  respective  deceases  of  my  said  brothers 
«nd  sisters  for  ever,**  strongly  allowed  that  was  the 
meaning  of  the  testator ;  the  words  were  there  used  as 
indicating  the  extent  of  the  interest  which  was  given  to 
the  first  taker,  and  I  do  not  thint  the  case  at  all  irre- 
concilable with  that  of  Kinght  v.  Ellis. 

There  was  another  case  also  before  the  same  learned 
Jndge,  of  Jordan  v.  Lowe  (a)  in  1843 :  there  some  lease- 
holds were  given  to  trustees  to  suffer  the  testator's 
coQsin  **  Rohert  Jordan  son  of  my  uncle  Jonathan  to 
hold  and  enjoy  or  to  receive  and  take  the  rents  issues 
^d  profits  thereof  to  his  own  use  and  benefit  during 
Aeterm  of  his  natural  life  and  from  and  immediately 
ifter  the  decease  of  the  said  Robert  Jordan  then  I 
direct  my  said  trustees  to  pay  the  rents  and  profits 
thereof  to  his  issue  maile  lawfully  begotten  severally  and 
T^spectively  according  to  their  respective  seniorities ;" 
^report  of  that  case  is  extremely  short,  no  argument 
^t  all  is  given,  and  I  was  going  to  say  no  judgment,  for 

it 
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1864.  it  is  merely  this,—"  The  Master  of  the  Rolls  was  of 
^TT^^^  opinion,  that  the  Plaintiff  took  a  quasi  estate  tail,  and 
WyNCH.  said  he  must  make  a  decree  in  favour  of  the  Plaintiff 
according  to  the  prayer  of  the  bill."  Upon  what  grounds 
Lord  Langdale  proceeded  we  are  left  in  entire  ignorance, 
but  it  may  be  that  he  thought  there  that  the  words  were 
to  be  treated  as  words  of  limitation,  as  the  direction  was 
to  pay  to  the  issue  in  succession,  according  to  their  re- 
spective seniorities,  and  if  this  was  the  ground  of  the 
judgment,  the  decision  would  not  be  inconsistent  with 
Knight  v.  Ellis. 

With  regard,  however,  to  all  these  cases,  I  am  of 
opinion,  with  all  deference  to  the  very  learned  Judge  by 
whom  they  were  decided,  that  the  judgment  of  Lord 
Thurlow  cannot  be  properly  considered  as  overruled  by 
them  even  if  they  were  inconsistent  with  that  judgment. 

The  only  other  case  is  that  of  Bird  v.  Webster  (a), 
before  the  Vice-Chancellor  Kindersky  last  year :  there 
the  language  was  to  invest  '^  in  the  public  funds  1,000/. 
in  each  child's  name  and  1,000/.  in  my  wife's  the  in- 
terest to  be  received  by  them  regularly  for  their  life  and 
afterwards  to  their  descendants  except  my  wife's  which 
is  at  her  death  to  be  sold  out  and  divided  among 
them."  There  was,  in  truth,  no  decision  touching  the 
present  question,  but  the  Vice-Chancellor,  from  some 
expressions  which  fell  from  that  very  learned  Judge, 
would  seem  to  indicate  that  he  thought  it  clear  that  in 
every  case  where  there  would  be  an  estate  tail  in  real 
estate,  there  would  be  an  absolute  interest  in  personalty: 
what  he  says  in  his  judgment  is  this  (6) ;— '*  The  will  then 
proceeds,  'the  interest  to  be  received  by  them  regu- 
larly for  their  life '  .  .  .  Then  comes  the  expression  on 
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^bioh  the  qaestion  in  this  case  turnsy  '  and  afterwards        1864. 
:^     their  descendants  :'   Now,  if  the  will  stopped  there,      ^^^z-***^ 
*    t.liere  were  no  more,  I  should  be  bound  to  come  to  the       Wyncb. 
^nclasion  contended  for  by  the  Petitioners,  for  where 
lere  is  a  gift  to  A.  for  life,  remainder  to  the  descend- 
.  snts  of  J..,  it  is  clear  that  if  real  estate  it  is  an  estate 
Lil,   if  personal    estate  it  gives  him  the  absolute  in- 
^rest :  but  this  is  not  all  :**  and  then  he  goes  on  and 
sns  upon  it,   but  no   decision    upon   the  point  is 
a^rtually  come  to.     I  take  this  rather  as  an  indication  of 
.Ihie  learned  Judge's  opinion  being  unfavourable  to  the 
conclusion  in  Knight  v.  Ellis,  he  does  not  reason  upon 
^"C   and  say  that  he  would  not  act  upon  Knight  v.  Ellis, 
b  nt  indicates  an  opinion  that  the  distinction  there  taken 
^%was  not  sustainable.    I  do  not,  however,  think  that  that 
decision  can  be  so  disposed  of.     In  The  Attorney-Oe- 
'ner€il  v.  Bright  no  reasons  were  given,  the  other  two 
cases  before  the  Master  of  the  Rolls  are  perhaps  dis- 
tinguishable for  the  reasons  I  have  mentioned,  and  in 
Bird  y.  Webster  before  the  Vice-Chancellor,   though 
the  language   used   by   his   Honor  goes   further,  the 
decision  was  only  that  the  children  took  defeasible  in- 
terests, and  Knight  v.  Ellis  was  not  cited,  the  case  is 
therefore  not  one  on  which  I  can  act  in  opposition  to 
such  a  decision  as  that  of  Lord  Thurlow. 

I  have  been  assuming  that  the  case  of  Knight  v.  Ellis, 
"  it  be  good  law,  governs  the  present,  but  I  do  not 
*^t  that  this  was  denied  in  argument  by  Mr.  Lee; 
he  admitted  the  authority  of  Knight  v.  Ellis,  but  con- 
^ded  that  it  was  a  case  which  did  not  rule  the  one  now 
before  us;  to  this,  however,  I  cannot  agree.  The  gift  is 
^  -^jijia  Maria  *  Mealy  for  her  life  and  the  issue  from 
^^  body  lawfully  begotten,  and  it  is  true  that  the 
^ords  *«  and  after  her  decease  "  which  occur  in  Knight 
^'  ^^  are  not  found  here,  but  I  think  they  are  neces- 
sarily 
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1854«  sarily  implied.  The  meaning  is  plaiD,  that  the  legatee 
^^■^'^^^  shall  enjoy  the  annuity  for  her  life,  which  means  for  her 
Wtmoh.  life  onlyy  a^  *'  then/'  which  must  mean  when  ber  life 
interest  is  oTer,  that  it  shall  go  to  the  issoe.  I  can  di»- 
.  cover  no  sort  of  distinction  between  the  two  cases,  nor 
do  I  think  that  there  is  any  distinction  arising  from  the 
gift  here  being  of  an  annuity  and  not  of  a  mere  per- 
sonal fund.  I  will  assume  the  Petitioner  to  be  well 
founded  in  his  proposition,  that  this  is  an  annuity  tiiat 
would  pass  to  the  heir  and  not  to  the  executor ;  hmt  I 
think  that  is  not  material :  the  question  is,  by  what  rules 
are  the  words  by  which  it  is  given  to  be  construed :  is  the 
Court  to  act  on  rules  having  their  foundation  upon  and 
springing  from  principles  of  tenure,  or  is  it  merely  to 
look  at  the  language  used  in  order  to  ascertain  the  ior 
tention  of  the  giver.  I  think  that,  eren  assuming  this 
to  be  an  annuity  passing  to  the  heirs,  still  the  feudal 
reasons  have  no  place  in  determining  the  meaning  of 
the  words  used  in  creating  or  disposing  of  it,  and  that  ft 
is  still  personal  estate  to  be  governed  by  the  same  roles 
which  regulate  the  construction  of  other  dispositions  of 
personalty. 

I  have,  therefore,  come  to  the  conclusion,  that  the 
construction  put  by  the  Vice-Chancellor  on  this  will 
was  correct^  and  that  his  Honor's  order  must  be  affirmed, 
except  that  a  provision  must  be  made  for  paying  the 
600/.  annuity  to  tixe  issue  out  of  the  dividends  and 
corpus  of  the  fund  according  to  the  arrangement  that 
they  have  made  among  themselves. 

The  Lord  Justice  Knight  Brucb. 

The  Respondents  who  claim  to  be  interested  in  the 
present  controversy  have  no  dispute  or  difference  amoi^ 
themselves,  and  desire  merely  that,  to  the  exclusion  of 
the  Appellant,  or  at  least  in  preference  to  his  claims^ 

the 
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;.lft^  casb  and  stock  in  question,  and  the  future  dividends        ^8^4: 
»f*  the  stock,  shall  be  subjected  as  from  the  death  of  the      ^'^ 
Mrs.  ^0T€  Nayhr  tp  the  payiflent  of  600/.  per      Wynch. 
sft^isiuiQ  to  those  Respo^depts,  or  one  or  more  of  tl^em, 
lentil  the  e:iiiaii8tion  io  that  way  of  the  entire  fund  (both 
cstpital  and  income),  or  the  death  of  the  survivor  of 
tbe  childf^n  ^qd  grandchildren  of  Mrs.  £[are  Nayhrs 
B^cond  marriage  who  were  living  &t  her  death,  which- 
ever event  shall  first  pr  a|qpe  happen.    This,  however, 
i^  ^sked  without  prejudice  tp  any  question  of  right  after 
tfa^shc^pening  of  either  event.    And  as  it  is  clear  that 
to     the  Respondents  claiming  to  be  interested,  and  the 
^  j^pelUpt  or  some  qr  one  of  theoi,  the  whole  stock  and 
cflft.^h  absolutely  belong,  it  is  only  necessary  for  us  to 
d^«de  t^o  points,  or  one  of  them.    First,  were  the  words 
*'    usQe  from  her  body  lawfully  begotten,"  contained  in 
WyncVs  will,  words  of  limitation  or  of  purchapie  ? 
QQdly,  if  they  were  i^ords  of  limitation,  what  is  ^he 
eflEictQf  the  deeds  of  1798  and  1808  taken  together? 
^■^  it  is  upon  the  latter  of  these  two  ppints  alone  that 
piopose  stating  my  opinion,  the  view  which  I  t^ke 
^"   that,  rendering  it,  as  I  conceive,  in  the  circumstances 
*^*t  I  have  mentioned,  unnecessary  for  me  to  deal  with 
*^^  other*     I  t^ipk  it  a  correct  and  just  inference  from 
"^  materials  before  the  Court,  that  the  marriage  be- 
*^eeo  Mr.  upd  Mrs.  Hare  Naylor  took  place  under 
^^  belief  and  in  tl^  understanding  on  their  part  that 
*^^  true  construction  ai)d  e^ect  of  the  will  of  Mr.  Wynch^ 
^^  to  the  annuity  of  §00i.  per  annum  given  by  it,  were 
^^ch  as  mentioned  in  the  deed  of  the  8th  of  May  1798, 
^^d  such  accordingly  as  to  confer  an  interest  in  that 
^^^nuity,  and  a  right  to  it  after  Mrs.  Har^  Naylor's 
^eath  upon  her  issue,  if  any,  living  at  her  death,  at 
least  so  long  as  any  child  or  descendant  of  Mrs.  Hare 
Naykf  living  at  her  ()eatb  should  be  in  existence,  if  not 
more  ext^^sivj^ly.     It  must,  I  cpnceive,  be  taken  that 

the 
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1854.  the  conduct  and  arrangements  of  Mr.  and  Mrs.  JSTar* 
^TT"^^^  NayloVf  preliminary  to  their  marriage,  were  regulate* 
Wymcb.  or  influenced  by  that  belief,  by  that  understanding;  aD< 
it  appears  to  me  that  their  marriage  settlement,  th< 
deed  of  the  16th  of  December ^  1808,  contains  what  i! 
in  effect  tantamount  to  a  declaration  upon  their  part 
and  a  contract  between  them  that  the  will  of  Mr.  Wyna 
as  to  the  annuity  was  to  be  so  construed  practically 
and  should  be  so  acted  upon.  From  this  declaration 
from  this  contract,  it  was,  I  apprehend,  impossible  fo 
either  of  them  after  their  marriage  to  recede,  at  least  U 
the  prejudice  of  any  issue  of  their  marriage  living  a 
Mrs.  Hare  Naylor's  decease,  whether  their  construe 
tion  of  the  will  was  accurate  or  inaccurate,  as  to  whici 
I  have  said  that  I  mean  to  assert  nothing.  And,  then 
being  now  alive  children  of  the  marriage  as  well  ai 
grandchildren  of  the  marriage  who  were  living  at  Mrs 
Hare  Naylor's  death  ;  there  being  no  dispute  among 
the  Respondents  on  this  occasion,  who  include  all  the 
issue  of  the  marriage  living  at  Mrs.  Hare  Naylor\ 
decease,  nor  a  question  raised  between  any  of  them 
and  the  only  point  that  we  are  asked  to  decide  being 
I  repeat,  whether  the  Appellant  has  any  interest,  auc 
wrhat  interest,  if  any,  he  has  in  the  fund  the  subject  a 
contention,  the  correct  conclusion  I  apprehend  to  be 
that  the  stock,  its  income  from  the  death  of  Mrs.  Han 
Noyhr^  and  its  future  income,  are  chargeable  eithei 
primarily  or  exclusively  (after  paying  the  costs  given  bj 
,  !lhe  order  under  Appeal  and  the  Respondents'  costs  oi 
this  petition)  with  the  payment  as  from  Mrs.  Han 
Naylor^s  death  of  600Z.  per  annum  to  the  Resppndenti 
claiming  to  be  interested,  or  some  or  one  of  them,  uuti 
the  exhaustion  by  these  means  of  the  property  thuf 
charged,  or  at  least  until  the  death,  if  happening  sooner 
of  the  survivor  of  Mrs.  Hare  Naylor's  children  ana 
grandchildren  living  at  her  death.     I  think  accordingly 

thff 
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w'Sk.t,  our  order  should  provide  for  this,  but  should  be        ]854. 
i  ^1)out  prejudice  to  any  question  asi  to  the  right  to  such      ^•^■v*^^ 
»s-tion^  if  any,  of  the  property  as  may  still  remain  un-      Wtk^. 
;  faausted  at  the  death  of  the  survivor  of  those  children 
^v^d  grandchildren,  and  should  be  without  prejudice 
^l^ko  to  any  claim  of  the  Respondents,  or  any  of  them, 
^■3  KicSer  the  will  of  Mr.  WyncA,  in  the  event  of  the  ex- 
'hsi'UStion  taking  place  before  the  death.     Practically, 
-tla^refore,  and  in  effect,  my  manner  of  viewing  the  case, 
SLi3cl  proposed  mode  of  dealing  with  it,  seem  to  be  scarcely 
c^Y"    not  at  all  more  favourable  to  the  Appellant  than  are 
t.Ho8e  of  the  Lord  Chancellor. 

The  Lord  Justice  Turner. 

This  case  presents  to  our  consideration  questions  of 

S^'^at  difficulty,  both  upon  the  construction  of  the  will 

of  the  testator,  and  upon  the  effect  of  acts  which  were 

^one  or  concurred  in  by  Mrs.  Naylor  after  the  testator's 

decease.     I  allude  particularly  to  the  deeds  of  1798  and 

*  808,  to  which  my  learned  brother  has  particularly  re- 

'^Ted  ;  I  allude  to  those  deeds,  however,  only  for  the 

purpose  of  stating  that  I  desire  it  to  be  understood  that 

^    neither  assent  to  nor  dissent  from  the  conclusions 

^^fcich  have  been  drawn  from  them,  and  that  I  give  no 

opinion  as  to  their  operation  or  effect,  but  that  my  judg- 

*^ent  in  this  case  rests  entirely  upon  the  construction  of 

^e  will. 

The  testator,  who  was  an  officer  in  the*  East  India 
^^iiipany*s  service,  by  his  will,  after  directing  payment 
of  his  debts  and  giving  some  legacies  to  servants,  has 
proceeded  as  follows  : — '^  Item,  I  will  and  bequeath  to 
^'^y  good  and  virtuous  friend  Anna  Maria  Mealy ^  now 
'^^ife  oi  Ridgway  Ridgway  Mealy y  Lieutenant  and  Fort- 
-Adjntant,  of  Vellore,  in  the  Honorable  Company's  ser- 
^■^e,an  annuity  of  600/.  sterling  per  annum,  to  commence 

six 
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1864.  six  months  after  my  decease,  for  her  life,  and  the  isBu 
^'^^^'^^  from  her  body  lawfully  begotten,  in  failure  of  ^hich  t 
Wtncu.  revert  to  my  heirs ;  and  I  have  to  request,  that  my  wet 
good  friends  Nathaniel  Edward  Kindersky  and  Tkawu 
CockburUy  Esquires,  will  act  as  trustees  for  the  sai 
Anna  Maria  Mealy ^  so  that  the  said  annuity  may  b 
secured  for  her  sole  use  and  benefit,  and  that  it  may  b 
paid  to  her  quarterly  or  half-yearly  as  they  may  deei 
proper.  Item,  I  also  leave  and  bequeath  to  the  afon 
said  Anna  Maria  Mealy  the  sum  of  1,0002.  steiiing,  (s 
as  to  enable  her  to  pay  her  passage  to  Europe,) land 
request  my  executors  will  not  delay  paying  this  sun 
Lastly,  I  will  and  bequeath  after  all  the  above  hav 
been  executed,  to  my  brothers  George  and  Jame$  th 
residue  of  my  estate,  real  and  personal ;  and  I  hercb 
appoint  and  nominate  my  brothers  Oeorge  and  Jatm 
my  sole  heirs  and  executors,  and  I  have  no  doubt  be 
they  will  see  this  my  last  will  and  testament  put  i 
execution  agreeable  to  its  true  meaning  without  sqaab 
bling  or  disputing." 

Mrs.  Mealy,  the  annuitant  to  whom  and  to  wbos 
issue  this  annuity  of  600/.  is  given,  was  and  is  men 
tioned  in  the  will  the  wife  of  Lieutenant  Mealy.  Sfa 
had  no  issue  by  him ;  but  she  survived  him,  and  aftf 
his  death  married  Mr.  Naylor^  by  whom  she  had  issut 
She  has  lately  died,  and  her  issue  have  survived  her  an 
are  still  living.  That  the  annuity  is  so  given  as  to  endui 
so  long  as  there  shall  be  issue  of  Mrs.  Mealy  afterward 
Mrs.  Naylor  admits  of  no  question.  The  question  upo 
the  construction  of  the  will  which  we  have  to  determin 
is,  whether  Mrs.  Mealy  took  the  absolute  and  eDtii 
interest' in  the  annuity,  or  took  the  annuity  for  lit 
only. 

If  this  question  had  to  be  determined  upon  the  Ian 

guag 


CASES  IN  CHANCERY,  219 

gfiiage  of  die  will  merelyi  without  refereDce  to  any  rules        1.8$t. 
of  hw  or  to  aay  decided  caaes,  no  doubt  could,  I  tbinki      ^f*-''^^ 
be  eatfrtwied  upon  it    The  liuiitation  of  tbe  aopuity      Yfrtwu, 
t€^  Hrk  Mtalif  for  life  would  of  itself  be  aufficieot  to 
show  that  it  was  intended  to  be  given  to  her  for  life, 
aod  for  life  only,  and  the  intention  would  decide  the 
qaestbn ;  but  it  was  argued,  on  tbe  part  of  the  Appel- 
Ittist,  that  this  annuity  partakes  of  tbe  chiu^cter  of  real 
estate,  that  it  ia  descendible  to  heira,  that  a  conditional 
focmaysubsiBt  in  it,  although  it  is  not  capable  Qf  being 
entailed,  not  being  within  the  statute  de  donis*    That  it 
oogbty  tfafsrefore,  in  eonstruing  this  will,  to  be  considered 
as  real  estate,  and  that,  so  considering  it,  Mrs.  Mealy  took 
A  conditional  fee  in  the  annuity,  which  became  abso- 
lute in  ]ier  upon  tbe  birth  of  issue,  and  it  wa^  further 
^>lgtiad  on  tha  Appellant's  behalf  that,  under  a  devise  of 
'^^fti  ealate,  eouched  in  tbe  terms  in  which  thi9  annuity 
^  gbea,  Mrs.  Mealy  would  have  been  tenant  in  tail,and 
^bat  the  rule  of  this  Coart  is,  that  the  same  words  which 
^^ovftld  create  an  estate  tail  in  realty  confer  the  absolute 
^^teresl  ia  personalty,  and,  therefore,  that,  taking  this 
inanity  to  be  personal  estate,  Mrs.  Mwly  equally  took 
^o  abaohite  interest  in  it. 

Adaiitting,  however,  that  this  annuity  partakes  of  the 
ohmracter  of  real  estate,  and  would  descend,  and  may  be 
limited  in  the  manner  pointed  out,  it  does  not,  as  I 
^pprohend,  follow  that,  in  constraing  tbis  will,  it  ought 
'to  1)6  considered  as  real  estate.  It  is,  in  fact,  personal 
estate,  wkh  peculiar  incidents  belonging  to  it  in  that 
^bflracter ;  Aubin  ▼•  Daly  (a) ;  and,  to  treat  it  as  real 
^Btete  for  tbe  purposes  of  construction,  would  be  to  dis- 
'^^^giasd  its  nature  and  pay  regard  only  to  its  incidents. 
^otli  the  nature  and  incidents  of  the  property  must,  no 

doubt 
<a)  4  fi.  4^1.59. 
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doubt  be  considered  in  determining  the  construction  of 
T*^'^      the  will.     The  incidents  can  no  more  be  disregarded 
Wtncb.       than  can  the  nature  of  the  property.     Due  weight  must 
be  given  to  each,  but  this  branch  of  the  argument  can- 
not, I  think,  be  carried  further. 

We  come  then  to  these  further  questions— first,  if  this 
had  been  a  devise  of  real  estate,  would  Mrs.  Mealy 
have  been  tenant  in  tail  of  the  devised  estate ;  and, 
secondly,  assuming  that  under  a  devise  of  real  estate  in 
the  terms  of  this  will  Mrs.  Mealy  would  have  been 
tenant  in  tail,  does  it  or  not  follow  that  she  became 
entitled  to  an  absolute  interest  in  this  annuity.    . 

The  first  of  these  questions  was  not  very  fully  dis- 
cussed at  the  bar  in  the  argument  on  the  part  of  the 
Respondents,  but  it  is  plainly  a  question  of  great  im- 
portance to  their  interests,  for  if  it  shall  appear  that 
Mrs.  Mealy  would  not  have  been  tenant  in  tail  of  real 
estate  devised  in  these  terms,  there  can  be  no  founda- 
tion for  the  Appellant's  contention  that  she  was  entitled 
to  an  absolute  interest  in  this  annuity*  This  question, 
as  I  view  it,  depends  wholly  upon  the  construction  of 
the  will,  and  upon  this  point,  whether  the  estates  of 
Mrs.  Mealy  and  of  her  issue  are  to  be  held  to  be  both 
legal  or  both  equitable,  in  which  case  they  would 
coalesce;  or  whether  the  one  estate  is  to  be  held  to  be 
equitable  and  the  other  legal,  in  which  case  there  would 
be  no  coalition.  That  there  would  be  a  coalition  of 
the  estates,  and  that  Mrs.  Mealy  would  be  tenant  in 
tail,  if  the  case  rested  upon  the  devise  to  her  for  life  and 
her  issue  is,  I  think,  established  by  the  cases  cited  on 
the  part  of  the  Appellant ;  and  the  question  therefore 
depends  upon  what  is  the  effect  of  the  ulterior  clause 
contained  in  this  will — "  And  1  have  to  request  that  my 
good  friends  Nathaniel  Edward  Kindersley  and  Thomas 

Cockbum 
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Cachbwm  will  act  as  trustees  for  the  said  Anna  Maria        1864. 

JUealy^  so  that  the  said  annuity  may  be  secured  for  her       xT^^*^ 

sole  use  and  benefit,  and  that  it  may  be  paid  to  her      Wynch. 

quarterly  or  half-yearly,  as  they  may  deem  proper."     It 

is    evident  from  this  clause  that  the  intention  of  this 

testator  was  not  only  that  there  should  be  trustees  of 

itke  interest  taken  by  Mrs.  Mealtfj  but  that  her  enjoy- 

mcsDt  of  that  interest  should  be  controlled  by  the  dis- 

<^«*^tion  of  the  trustees.    The  trustees  were  to  secure 

^tm^  inteFest  for  her  separate  use,  and  what  she  took  was 

^<^    be  paid  to  her  half-yearly  or  quarterly,  at  their  dis- 

^•"^tion.     How  were  these  purposes  to  be  accomplished 

•   '^   ^he  legal  interest  in  the  property  given  was  to  remain 

'*^      IVlrs.  Mealy.     It  would  seem  therefore  that  the  tes- 

^^■-*or  must  have  intended  that  during  Mrs.  Mealy* 8  life 

"^^^    legal  interest  should  vest  in  the  trustees.     It  is  true 

^^-^  ^t.  there  is  not  in  terms  any  gift  to  them ;  but,  if  it  be 

^  *  ^^^.r  that  the  testator  intended  that  they  should  take, 

*^         ia  not,   as  I  apprehend,  material  that  there  is  an 

^"•-•^^nce  of  the  mere  words  of  gift    The  cases  of  Oates 

^"—        Cooke  {a)  and    Trent  v.  Hanning{b)  are,  I  think, 

ifiBcient  to  establish  that  proposition.     It  may  be  said 

Lt:  those  cases  are  distinguishable  from  the  present, 

i  «:^  ^Lsmuch  as  in  those  cases  there  was  no  rther  devise  of 

^lifee    estate,  but  in  the  present  case  there  is  a  devise  to 

"^rlrs.  Mealy.     I  do  not  think,  however,  that  this  alters 

^Vie  case.    The  question  is  one  of  intention ;  and  if  the 

intention  be  plain,  as  in  this  case  it  appears  to  me  to 

V^e,  that  the  express  devise  was  intended  to  pass  the 

l>eneficial  interest  only,  effect  must,  as  I  conceive,  be 

given  to  that  intention.     The  case  of  Doe  v.  Wood- 

^^ouse  (c)  seems  to  me  to  support  this  view.     In  my 

opinion,  therefore,  under  a  devise  of  real  estate  in  the 

terms 

W   3  Birr.  1684.  10  Vc$.  495;  7  Eait,  95. 
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1864.  terms  mdl  in  this  will,  the  interest  of  Mrfc.  Mttdif 
Egmtru  ^"""S  **®**  ^^^  would  have  been  eqaitaUe  merely. 
Wtnoa.  Wovld  then  the  interest  of  the  i^soe  have  been  equit- 
able also?  I  think  not|  for  I  take  the  general  rule  io 
be  that  the  duration  of  the  estate  of  trustees  is  to  be 
measured  by  the  purposes  of  the  trust,  and  the  purpcises 
of  this  trust  wouM  not  require  that  the  estate  shouki 
remain  in  the  trustees  beyond  Mrs.  Meatus  life ;  Biai, 
independently  of  any  general  rule,  I  think  thait  it  plainly 
appears  from  this  will  that  the  estate  of  the  trustees 
was  <rreated  only  with  a  view  to  the  life  estate,  and  was 
not  intended  to  continue  after  its  determination.  It  was 
said,  however,  that  Lord  Lyndhurst  decided  this  point . 
as  to  the  coalition  of  the  estates  in  his  judgment  open 
the  appeal  in  Naylor  v.  WyncAf  and  I  should  of  course 
be  disinclined  to  differ  from  so  high  an  authority;  but  I 
have  more  than  once  read  Lord  Lyndkurst's  judgment 
with  much  attetltion,  and  I  am  satisfied  that  it  imports 
no  more  than  that  whatever  Mrs.  Nayhr  took  she  took 
for  her  separate  use,  leaving  it  wholly  undecided  what 
she  took  ;  a  question  wbich,  upon  the  fticts  under  liord 
Lyndhwrst'^  consideration,  it  was  quite  unnecessary  for 
him  to  decide. 

This  being  the  conclusion  ^  whicfh  I  have  'vrrived 
upon  the  question  whether  Mrs.  Mealy  would  haveiieen 
tenant  in  tail  of  real  estate  devised  in  the  terms  of  this 
will,  it  is  not  material  for  me  to  state  my  opinion  upon 
the  question  whether,  if  Mrs.  Mealy  would  Tiavie  been 
tenant  of  the  Teal  estate  so  devised,  she  would  therefore 
have  been  entitled  absolutely  to  this  annuity;  'but*!  am 
prepaired  to  state  my  opinion  upon  that  point  also.  This 
case  cannot,  I  think,  be  distinguished  from  Knight  ▼• 
JElli$(a),  and  it  lies  upon  the  Appellant  therefore  to 

show 
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show  (hit  Knighi  t.  Ellin  either  has  been  overhiled  or  1B64. 
oDgbt  to  be  oireitaled.  No  case  has  been  cited  in  which  ^^T^^^ 
it  to  been  "ekpressly  ovemiled,  nor  has  atiy  decision  by  wvnch. 
a  judge  of  equal  authority  been  produced  which  is,  fn 
my  opinion,  iiiconsisltent  with  it.  There  afe  indeed 
cases  decided  by  the  hrte  Master  of  the  Rolls  which 
Btrdogly  Yttdicate  the  opinion  bf  that  learned  judge  to 
hare  be^  ttiat  Words  which  would  create  an  esrtate  tail 
in  realty  iirould  operate  to  give  the  absolute  interest  in 
peraoimrty,  iind  at  -least  one  of  those  cases,  1  mean  Th^ 
AUrniiky-Kjtenehxl  t.  Bright  (a),  is  not  perhaps  tecon- 
dhble  with  Kuighi  t.  Ellis.  There  is  also  a  case 
before  the  Vice-ChaitceHor  Kindersley — 1  refer  to  the 
case  of  JBtrrf  ▼.  W^ter^b^—m  which  he  expressed  his 
opinion  to  be  that  under  a  gift  of  personalty  to  A.  foi* 
lire,  and  afterwards  to  bis  descendants,  A.  would  take 
the  abaohrte  interest,  as  he  would  have  taken  an  estate 
tail  in  teiBtUy;  but  iieither  in  the  cases  before  Lord 
I^iale,  nor  in  that  before  the  Vice-Chiancellor  Kin^ 
<Wqr,  were  the  authorities  subsequent  to  the  case  of 
knight  T.  Ellis  so  fully  entered  into  as  they  have  been 
^  the  argument  before  us.  It  seems  in  those  cases 
ntherto  have  been  assumed  than  established,  that  the 
authorities  subseqiient  to  Knight  v.  Ellis  had  settled 
the  point.  On  examining  those  authorities,  however,  I 
do  not  think  that  (his  is  by  any  means  the  case.  lii 
*^eof  them,  as  m  Li/an  v.  Mitchell  {c),  the  limitation 
"*8  been  to  A.  and  his  issue,  and  in  default  of  issue 
^^9  and  A.  has  taken  absolutely,  because  the  limita- 
^  in  defeult  of  idsue  showed  that  the  gift  was  meant 
*°  extend  to  aH  the  issue,  and  all  the  issue  might  not  be 
^Pable  of  taking  jointly  with  the  parent.  In  others  of 
^"^   authorities,  as  in  Chandless  v.  Price  (rf),  the  gift 

has 

W  2  Keen,  67.  (c)  1  Madd.  467. 

^^)    1  Dreti,.  ass.  (rf)  8  Va.  ^. 
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1854.       has  been  to  A.y  and  in  default  of  issue  of  J.,  over;  and 

^"^^       here  again  A.  has  taken  absolutely,  there  being  no  gift 

Wtnch.       to  the  issue,  and  no  other  means  by  which  the  gift  could 

reach  them.     Again  in  others  of  these  cases,  as  in 

Britton  v.  Twining  (a)  and  Elton  v.  Easen  (6),  the  gift 

has  been  to  A.  for  life,  and  after  his  decease  to  the  heir 

male  or  heirs  of  his  body,  and  A.  has  taken  absolutely ; 

the  technical  words  **  heir  male ''  and  ^'hlirs  of  the  body" 

importing  inheritance  from  the  ancestor.    And  again  in  ^ 

others  of  these  cases,  as  in  Mogg  v.  Mogg  (c)  and  Dwnk  ^ 

V.  Fennerid),  the  real  and  personal  estate  have  been  mh 

made  subject   to  the  same  hmitations,   and  the   dis-  — * 

position  of  the  personal  has  been  governed  by  that  of  '^  ^ 

the  real,  which  however  is  not  always  the  case.    Hockley  ^E 

V.  Mawbey  (c)  was  also  a  case  in  which  the  real  and  *^ 

personal  estate  were  made  subject  to  the  same  tenns,  «^ 

and  in  that  case  too  the  gift  was  to  the  son  and  his  ^ ' 

issue,  and  in  default  of  issue  over.    These  cases  there-  ^ 

fore  are  distinguishable  from  Knight  v.  Ellis  {f),  and  ^^ 

cannot,  I  think,  be  said  to  overrule  it.    The  observations 

of  Sir  T.  Plumer/m  Lyon  v.  Mitchell  {g\  tend  no  doubt 

to  impeach  the  case,  but  on  the  other  hand  it  has  been 

cited  in  other  cases  without  disapprobation.    The  case 

is  said  to  be  impeached  also  by  the  dicta,  to  be  found  in 

many  of  the  authorities  upon  this  subject,  that  the  same 

words  which  would  create  an  estate  tail  in  realty  would 

give  the  absolute  interest  in  personalty ;  but  these  dicta 

were  not  pointed  to  the  case  of  Knight  v.  Ellis;  and 

if  taken  in  their  full  sense,  and,  as  pronounced,  they 

stand  without  qualification,   they  certainly  go  beyond 

what  the  authorities  would  warrant.     I  may  observe 

also,  that  in  the  late  case  of  Darley  v.  Martin  {h),  the 

Court 
'   (a)  3  Mer.  176.  (f)  1  Ves.jun,  143. 

(6)  19  Vei.  73.  (/)  2  Bro,  C.  C.  570. 

(c)  1  Mer.  654.  (g)  4  Madd.  467. 

(d)  2  Rums,  i^  MyL  557.  (A)  17  Jur.  1125. 


J^ 
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Court  of  Common  Pleas  did  not  treat  the  case  of  Knight        i  854. 
r.  jE2Sr  as  overruled,  though  the  point  was  open  before      ^^"C^ 
them;  they  decided  the  case  upon  a  different  ground.       Wtnch. 
I  think  therefore  the  case  of  Knight  v.  Ellis  cannot  be 
saicl  to  have  been  overruled.    We  come  then  to  the  ques- 
tion whether  it  ought  now  to  be  overruled .    The  question 
iix  effect  is,  whether,  admitting  that  under  a  disposition  of 
'^esJ  estate  in  the  terms  of  this  will  the  word  '^  issue*' 
^^^'ould  be  construed  as  a  word  of  limitation,  it  is  there- 
A>r-«  to  be  so  construed  in  this  disposition  applying  to 
I>^r^nal  estate.     Is  this  Court,  in  construing  a  dis- 
I^osition  by  will  of  personal  estate,  to  be  absolutely 
^S'O'wemed  by  the  rule  which  would  be  applied  at  law  in 
'^^^  case  of  real  estate?    Before  arriving  at  such  a  con- 
^^l^Asion  it  is,  I  think,  our  duty  to  consider  upon  what 
'^^tJindation  the  rulf  of  law  proceeds,  and  whether  it 
'^"^^ts  upon  a  foundation  at  all  applicable  to  personal 
^^fc^te.  The  rule oflaw  which  construes  "issue"  as pr/ma 
J^<M^:ie  a  word  of  limitation  rests,  as  I  apprehend,  upon 
OK^c  or  other  of  these  foundations;  it  is  either  derived 
*Vc>iD  theold  law,  which  upon  feudal  principles  was  much 
d^vected  against  the  successors  to  real  estates  taking 
o^faerwise  than  by  descent,  or  it  rests  upon  the  ground 
^'^^^t  the  word  issue  taken  per  se  includes  all  the  issue, 
'^'^d  that  the  best  mode  of  effectuating  the  intention  in 
^•^our  of  all  the  issue  is  to  give  an  estate  tail  to  the 
T^^^'ent,  which,  in  the  course  of  devolution  would  embrace 
**«Ock  all.     Surely  a  rule  resting  upon  such  foundations 
^*^  have  no  application  to  personal  estate.    The  feudal 
^'^■^ciple  does  not  reach  to  the  subject  matter,  and  so 
*"    from  the  application  of  the  rule  to  personal  estate 
^    ^^tuating  the  intention,  it  directly  and  immediately 
^^^nts  it,  for  it  gives  the  absolute  interest  to  the  parent, 
^^    prevents  the  issue  qua  issue  taking  any   benefit 
^^cr  the  disposition.     It  is  said,   however,  that  dif- 
^^^nt  effect  ought  not  to  be  given  to  the  same  words 
V'oL.  V.  Q  D.M.G.  as 
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1854.        as  applied  to  real  and  to  personal  estate.  But  the  sub- 
-  ject   matters  are  wholly  different     The  real  estate  is 

Wyncii.  capable  of  entail^  the  personal  not^  and  I  can  see  no 
reason  why  a  testator,  using  the  word  issue  with  refe- 
rence to  property  which  is  not  capable  of  being  entailed, 
is  to  be  considered  to  have  had  the  same  meaning  as  if 
he  had  applied  the  word  to  property  which  may  be  en- 
tailed.  It  is,  indeed,  settled  by  Forth  ▼.  Chapman  (a), 
that  the  same  words  may  receive  a  different  construction 
as  to  resrl  and  personal  estate,  and  it  would,  I  think,  be 
difficult  to  find  a  case  to  which  that  authority  could  be 
better  applied  than  to  the  case  before  us.  The  great 
principle  in  all  cases  upon  the  construction  of  wills  is, 
that  the  intention  of  the  testator  is  to  be  carried  out  as 
far  as  it  is  consistent  with  the  rules  of  law,  and  I  am 
satisfied  that  the  construction  put  by  Lord  Thurlow 
upon  the  will  in  Knight  v.  Ellisj  was  much  more 
conformable  to  the  testator's  intention  than  the  con- 
struction which  has  been  contended  for  in  the  present 
case.  I  am  not,  therefore,  inclined  to  dissent  from  the 
case  of  Knight  v.  Ellis^  and  at  all  events  I  am  fully 
prepared  to  say  with  the  Lord  Chancellor,  that,  if  it  is 
to  be  overruled,  it  must  be  by  higher  authority  than  any 
which  I  possess.  It  is  not  a  case  which  stands  by  itself. 
There  are  older  authorities  to  the  same  effect,  among 
which  I  may  mention  Clare  v.  Clare  (t),  and  Warman 
V.  Seaman  (c)» 

It  was  contended  on  the  part  of  the  Appellant^  that, 
the  property  in  question  in  this  case  being  a  perpetual 
annuity,  the  decision  in  Knight  v.  Ellis^  even  if  sup- 
ported, would  not  apply,  and  the  case  would  be  governed 
by  Stafford  v.  Buckley  (d),  but,  although  the  nature  of 

the 

(fl)  1  P.  IVmt.  663.  (c)  Finch,  279. 

(6)  Cos.  temp,  Taib.  21.  (rf)  2  Ves,  ten.  170. 
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^c  property  might  prevent  it  from  being  entailed,  it        1854. 
^ould,  if  Mrs.  Mealy  took  a  conditional  fee,  vest  in  her      ^T^'^^^'^ 

.  .  .  Ex  parte 

absolutely  upon  the  birth  of  issue,  and  I  think,  there-      Wyncu. 

/ore,  the  nature  of  the  property  does  not  vary  the  case, 

and  Stafford  v.  Buckley  does  not  apply,  for  in  that  case 

tbe  word  issue  veas  clearly  explained  by  the  context  to 

mean  heirs  of  the  body.     It  is  remarkable,  however, 

tFma.t  even  in  that  case  Lord  Hardtoicke  reserved  the 

qis.estioQ  between  the  tenant  for  life  and  the  issue  as  to 

tk&e  general  personal  estate.  That  case,  however,  opens  a 

question  as  to  the  extent  of  the  rights  of  the  issue,  which 

\^  18  not  now  necessary  to  decide,  and  which,  indeed,  is 

Aot  now  ripe  for  decision ;  and  I  think,  therefore,  that 

^\)e  fund  cannot  be  paid  out  as  directed  by  the  order, 

(Hit  the  600/.  a  year  must  be  paid  to  the  issue. 

Note. — See  Ctfldney  v.  Crabb,  19  Beav,  338'. 
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1854. 


July  15. 
Nov.  4. 

1855. 
Jan.  11,19. 

Before  The 
Lord  Chan- 
celloTf  Lord 


In  re  The  Coronership  of  HEMEL  HEMPSTEAD. 

rilHIS  was  the  petition  of  certain  freeholders  of  the 

district  of  Hemel  Hempstead,  in   the    county  of 

Cranworth.    Hertford,  and  it  prayed  that  a  new  writ  might  issue  for 


After  judg- 
ment of  ouster 
upon  an  in- 
formation in 
the  nature  of  a 
quo  warranto 
against  a  per- 
son returned 
by  the  sheriff 
as  duly  elected 

to  the  office  of  submitted  themselves  as  candidates  for  election 
coroner,  a  new  ji^^t  occasion 
writ  de  coro- 
natore  eli- 
gendo  issues 
as  of  course, 
and,  held,  to  be  have  had  the  majority,  were  formally  objected  to  by  Mr. 

Pope,  and  a  scrutiny  demanded;  but  the  objection  was 

In 


the  election  of  a  coroner  of  that  district,  under  the  fol- 
lowing circumstances: — It  appeared  that  in  May  1852,  a 
writ  de  coronatore  eligendo  issued  for  the  election  of  a 
coroner  of  the  above  district.  In  obedience  to  that  writ 
the  sheriff  held  a  court  on  the  4th  June  1852,  when  the 
election  was  proceeded  vrith.     Mr.  Day  and  Mr.  Pope 

Upon 
Mr.  Day  was  returned  by  the  sheriflF  as 
duly  elected.  The  votes  of  a  large  body  of  electors  who 
voted  for  Mr.  Day,  but  for  which  votes  Mr.  Pope  would 


withholding 
tlie  writ,  that 
the  judgment 
of  ouster  was 
founded  upon 
the  fact  that 
the  votes  con- 
stituting the 
majority  for 
the  person  re- 
turned were 
bad,  and 
though  it  was 
alleged  on 
oath  that  the 
result  of  a 

scrutiny  would  .  ,  n  i^m      -n         •  ini  m««^ 

be  to  place  the  msertmg  the  name  of  Mr.  Pope  instead  of  that  of  Mr 


disregarded,  and  the  scrutiny  refused  by  the  sheriff. 
June  1854,  upon  an  information  in  the  nature  pf  a  quo 
warranto,  judgment  of  ouster  was  pronounced  by  the 
Court  of  Queen's  Bench  against  Mr.  Day,  on  the 
grounds  that  the  electors  objected  to  were  not  qualified. 

On  the  15th  July  1854,  an  application  was  made  ex 
parte  on  behalf  of  Mr.  Pope  to  the  Lord  Chancellor,  to 
suspend  the  issuing  of  a  new  writ  de  coronatore  eligendo, 
and  to  direct  the  return  of  the  writ  to  be  amended,  by 


didate  in  a 


ling  can-    j)ay 


Mr. 


majontv. 

Semble,  the  sheriff  cannot,  under  the  provisions  of  the  13th  section  of  the  act  7  &  8 
Vict,  c.  92,  enter  into  the  question  of  a  scrutiny. 
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Mr.  ^IMpp  supported  that  application^  and  referred  to        1854. 
^  parte  Pamellia).  ^"jT^ 

The  Lord  Chancbllor,  however,  declined  to  make  Coronbrshif 
^y  order  to  suspend  the  issuing  of  the  writ,  or  any  order     ^^  Hembl 
P^n  the  sheriff  to  amend  the  return,  the  possible  effect 
^hich  might  be  to  make  him  liable  to  an  action  for  a 
^^  return.      His  Lordship  added,  that  the  most  he 
,^'d  do  would  be  to  make  an  order  that  the  return  be 
^^^^O  off  the  file,  with  liberty  for  the  sheriff  to  make  an 
^^^^nded  return. 


Hempstead. 


^    ^-^ti  this  day  Mr.  Tripp  stated  that  the  officer  of  the       Nov,  4. 
^^^^  Bag  objected  to  take  the  return  off  the  file  as  it 
^^^    endorsed  on  the  writ,  and  that  unless  there  was  an 

rj^^^x  to  have  the  writ  taken  off  the  return  must  remain. 

^.^^^  Lord  Chancellor  ordered  the  writ  to  be  taken  off 

•'^^^    file. 


^,^^^  Tr*he  sheriff  having  made  a  special  return  to  the  effect        1855. 
J^^^  he  was  unable  to  amend  the  return,  the  present  pe-      J^*  l^« 
^*on  Jby  the  freeholders  for  the  issue  of  a  new  writ  was 
^^^^sented,  the  leave  of  the  Lord  Chancellor  having  been 
^^^^'viously  obtained. 

Tlie  case  was  argued  by  consent,  as  if  a  cross  petition 
^^d  been  presented  by  Mr.  Pope,  praying  a  declaration 
^*^a.t  he  was  duly  elected.     By  the  affidavit  of  Mr.  Pope 
^t,  ^was  sworn  that  there  were  131  votes  in  favour  of  Mr. 
X>c^,  which  had  been  in  effect  declared  to  be  bad  by 
tlie  Court  of  Queen's  Bench,  in  their  judgment  on  the 
^uo  warranto,  and  that  if  these  were  struck  off  the  poll, 
the  result  would  be  to  place  Mr.  Pope  in  a  considerable 
^ority.    It  was  also  alleged  that  the  sheriff  had  frau- 
dulently 
(o)  1  J.  4  W^.451. 

R2 
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1855.        dulently  contrived   with    Mr.  Day  to   admit   the   bad 
,  votes  when  it  was  too  late  to  question,  their  legality,  and 

Thb         that  he  had  subsequently  refused  to  enter  into  a  scrutiny. 

CORONERSHIP 

Hempstead.       Mr.  Chandless  and  Mr.  Surrage  in    support  of  the 
petition  for  a  new  writ. 

The  effect  of  the  judgment  of  ouster  in  the  Court  of 
Queen's  Bench  was  tantamount  to  a  declaration  that  the 
office  of  coroner  was  vacant;  for  in  truth  there  existed  no 
evidence  whatever  as  to  which  of  the  candidates  had  the 
legal  majority.  A  return,  therefore,  of  Mr.  Pope  now 
would,  under  the  circumstances,  be  impossible.  It  is  to 
be  observed,  that  by  the  13th  sect,  of  the  act,  7  &  8 
Vict,  c.  92,  the  sheriff  is  bound  to  make  proclamation  of 
the  person  chosen  on  the  day  next  but  one  after  the  close 
of  the  poll,  and  provisions  of  this  nature  must  be  precisely 
followed.  In  the  Matter  of  a  Coroner  for  Stafford  {a). 

Mr.  Tripp,  and  Mr.  Cawi)bell  Foster ^  for  Mr.  Pope, 
contr^. 

We  submit  that  the  analogy  of  a  petition  to  the  House 
of  Commons,  claiming  the  seat  of  a  sitting  member  on 
the  ground  of  his  majority  being  made  up  of  ba3  votes, 
is  strictly  applicable  to  the  present  case,  and  that  the 
effect  of  the  judgment  of  ouster  was  to  place  Mr.  Pope 
in  the  office  from  which  Mr.  Day  was  ousted.  There 
is  no  precedent  for  the  issuing  of  the  writ  de  corona- 
tore  eligendo  on  grounds  like  the  present,  the  only 
foundation  for  such  new  writ  being  the  death,  incompe- 
tency, or  misconduct  of  the  coroner.  The  sheriff  having 
refused  to  enter  into  the  question  of  scrutiny,  which  is 
incident  to  every  election,  Mr.  Pope  was  compelled  to 
have  recourse  to  the  Court  of  Queen's  Bench,  and  now 
the  sheriff,  although  only  a  ministerial  officer^  disregards 
the  judgment  which  Mr.  Pope  has  obtained.     Under 

these 

(a)  2  Russ,  475. 
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tnese  circumstances  the  return  which  has  been  made        1855. 
must   be  treated  as  a  nullity,  and  it  is  quite  competent      ^^^ 
^'"    the  Lord  Chancellor  to  decide  as  to  the  relative         The 
"g'hts  of  the  parties,  and  to  make  an  order  upon  the     o^^hemel' 
sb^riff  for  the  time  being,  directing  him  to  elect  Mr,    Hbmpitiad. 
-^^?pe.     It  was  said,  that  the  sheriff  could  not  now  enter 
**^to    the  consideration  of  the  relative  rights  of  the  caLU- 
^  dates  or  make  a  return,  inasmuch  as  he  is  no  longer 
sfci^^riff,  and  that  he  is  bound  by  the  statute  to  make  the 
r^^mim  on  the  day  next  but  one  after  the  close  of  the 
poll  ;    but  according  to  Dalton,  "  If  the  return  of  the 
^Id     sheriff  happen  to  be  erroneous,  and  that  a  new 
•l^^riff  be  chosen,  yet  the  Court  may  cause  the  old 
■l^^riff,or  his  under-sheriff,  clerk  or  deputy,  to  amend  the 
•^-Mne,-— DaZ^cm  on  the  Office  of  Sheriff,  p.  19.     By  the 
^  ^^h  section  of  the  act,  7  &  8  VicL  c.  92,  it  is  provided, 
^"^t    the  name  and  place  of  residence  of  each  elector 
**^^>^ld  be  taken  down,  and  for  whom  he  polls,  so  that 
'•^^     «heriff  ought  riot  to  be  in  any  difficulty  as  to  the 
^^^*^s  to  be  struck  off  in  consequence  of  the  judgment  of 
tt^^   Court  of  Queen's  Bench. 

^^ithout  calling  for  a  reply, 
» 
The  Lord- Chancellor. 

T^his  is  the  clearest  possible  case.     Wherever  there  is 

-^  "^^.cancy  in  the  office  of  coroner,  it  is  the  right  of  the 

^^"^liolders  of  the  county  to  have  the  writ  issued  for  the 

,^*^Cition  of  a  new  coroner.     In  the  present  case  a  writ 

^^    already  issued  upwards  of  two  years  ago,  when  an 

*^^^ition  took  place ;  but  in  point  of  fact  there  now  is  in 

*^^3  district  no  coroner,  as  the  return  was  contested  in  the 

^^c>iart  of  Queen's  Bench,  when  judgment  of  ouster  was, 

^^     the  instance  of  Mr.  Pope,  pronounced  against  Mr. 

^<»if.  the  candidate  returned.     Upon  that  occasion  some 

^r  the  freeholders  applied  to  me  for  a  writ  de  coronatore 

Aigendo;  the  issuing  of  that  writ  was  a  matter  of  course. 

A  short 
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1855.        A  short  time  afterwards  it  was  represented  to  me  ei 
J  ^  parte  by  Mr.  Pope,  that  the  oumerical  majority  of  votes 

The  for  Mr.  Day  was  composed  of  a  class  of  voters  who,  ao- 
^orHEME"""  cording  to  the  decision  of  the  Court  of  Queen's  Bench, 
Hbmpitbad.  were  not  entitled  to  vote;  and  that  the  consequence  waf 
that  Mr.  Day  being  ousted,  Mr.  Pope  ought  to  have 
been  returned.  On  that  ground  I  thought  it  right  U 
make  an  order,  enabling  the  sheriff  to  amend  his  retun 
as  he  might  be  advised.  In  making  that  order  I  am  no 
sure  that  I  did  not  do  more  than  I  ought  to  have  done 
All  that  I  intended  was  to  give  the  sheriff  an  opportunity 
of  correcting  any  error  if  he  had  been  satisfied  that  ai 
error  had  been  committed;  but  of  that  liberty  he  has  no 
chosen  to  avail  himself,  and  I  agree  that  what  the  sherif 
has  now  returned  is  in  effect  no  return  at  all.  I 
amounts  merely  to  a  statement  that  he  does  not  choosi 
to  amend  his  return.  Although,  therefore,  in  1852  Mi 
Day  was  returned  as  coroner,  and  since  then  there  ha 
been  judgment  of  ouster  against  him,  yet  there  has  beet 
no  return  in  favour  of  Mr.  Pope.  Under  these  circam- 
stances  I  can  not  direct  the  sheriff  to  make  such  return, 
nor  can  I  enter  into  the  question  of  a  scrutiny,  which 
was  suggested,  as  to  whether  any  of  the  votes  tendered 
for  either  party  were  good  or  bad,  and  then  order  the 
sheriff  to  amend  the  return  accordingly.  It  was  alleged 
that  the  sheriff  had  not  only  made  a  false  return,  bal 
that  he  had  also  contrived  fraudulently  with  Mr.  Day  tc 
let  in  bad  votes  in  masses  of  hundreds  at  a  time  when  il 
was  too  late  to  have  their  illegality  questioned;  if  that 
be  true  Mr.  Pope  has  a  good  ground  of  action  against 
the  sheriff  and  will  be  entitled  to  receive  ample  compen- 
sation at  his  hands.  With  respect  to  the  refusal  of  i 
scrutiny  by  the  sheriff,  in  my  opinion,  according  to  the 
statute,  there  could  not  under  the  circumstances  of  thii 
case  have  been  any  scrutiny  I  only  say  this  extrajudi- 
cially; but  I  do  not  see  how  the  sheriff  can  now  b< 

complainec 
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complained  of  for  not  scrutinizing  the  votes,  as  he  is        1855, 
bomd  to  seal  up  the  books  at  the  conclusion  of  the 
poll,  and  obliged  to  make  the  return,  proclaiming  the         The 

person  chosen,  on  the  day  next  but  one  after  the  close  of  ^p  Hemel'^ 

Ae  poll.     The  result  therefore  is,  that  the  writ  must  Hempstead. 


BURROWS  V.  WALLS.  ^S  l%o. 

T^HIS  was  an  Appeal  by  the  Plaintiffs,  from  the  decree     Before  The 
•^    of  the  Vice-Chancellor  Wood.     The  original  bill    .^^^l^Td 
was  filed  by  the  five  children  of  Thomas  Burrows,  the   Cranworth. 
testator  in  the  cause,  against  the  Defendants  J.  Walls,  .A  ^^^^^^*  ^Y 
-a.  Co/well  and  S.  Newsham,  the  three  executors  and  the  residue  of 
trustees  of  the  testator,  and  by  revivor  against  S.  Sturgis,  three'trast^s^ 
the  official  assignee  of  8.  Newsham,  who  since  the  insti-  whom  he  ap- 
tudon  of  the  suit  had  become  insolvent.     The  bill  set  tutors,  upon 

forth  the  will  of  the  testator,  whereby,  so  far  as  it  is  ma-  trust  to  sell 

-I  \         -I  *^""  invest 

tenal  to  be  stated,   he  gave,  devised   and  bequeathed  the  same  and 

unto  the  Defendants  J.  Walls,  H.  CoweU  and  8.  New-  to  pay  the  in- 

'  come  toereot 

tAom,  all  the  residue  of  his  real  and  personal  estate,  upon  to  his  widow 

trust  for  sale,  and  directed  them  to  invest  1,200Z.  thereof,  ^f^^  her^de- 

and  to  pay  the  dividends  to  his  wife  for  life ;  and  if  such  cease,  to  his 
J.  . ,     ,      ,       - ,  ^_ _  ,         .      children,  who 

uiviaends  should  not  amount  to  50/.  per  annum,  then  the  were  all  in- 

truatees  were  to  make  up  such  annual  sum  of  50/.  out  of  |?"t«atthe 
,  *  time  of  his 

^he  principal,  and  after  her  decease  the  testator  directed  death.    The 

fVinf  eldest  child  at- 
inai  tained  twenty- 
^  in  the  year  1839,  and  the  youngest  in  1846.  The  three  executors  proved  the 
^  bot  one  of  them  almost  exclusively  acted.  The  money  which  was  the  proceeds 
^the  estate  was  suffered  by  two  of  the  executors  to  remain  m  the  hands  of  the  third, 
*^  ulthnately  became  insolvent  On  the  youngest  child  attaining  twenty-one,  he, 
^Mibeludf  of  himself  and  his  brothers  and  sisters,  attempted  to  obtain  payment  from  the 
**iDg  executor,  and  in  1 848  wrote  to  him  a  letter  consenting  to  receive  payment  of 
^  inumat  then  admitted  to  be  due  by  annual  instalments.  In  1849,  and  shortly 
Mfore  the  insolvency  of  the  acting  trustee,  a  bill  was  filed  by  all  the  children  against 
QM  three  trustees  for  the  purpose  of  making  them  each  responsible: — Heldf  that 
'i'*>&ach  as  it  was  the  duty  of  the  three  trustees  to  have  explained  to  their  cestuis  que 
^*^  what  their  rights  were,  and  as  tliey  had  not  done  so,  there  was  nothing  in  the 
c^Qcft  <^  the  children  to  deprive  them  of  their  remedy  against  the  three  trustees,  who 
vne  accordingly  declared  to  be  jointly  and  severally  liable  to  make  good  the  deficiency. 
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that  the  trustees  should  apply  the  dividends^  and  also 
the  interest  and  dividends  of  the  residue  of  his  real  and 
personal  estate,  towards  the  maintenance,  education  and 
advancement  of  his  children,  until  they  should  respec- 
tively attain  the  age  of  twenty-one  years ;  and  the  tes- 
tator gave  the  residue  of  his  estate  to  and  among  all  bis 
children  who  should  be  living  when  the  youngest  of  them 
should  attain  twenty-one  years,  and  the  issue  of  such 
of  them  as  should  be  then  dead,  as  tenants  in  common, 
and  he  authorized  his  trustees  to  advance  500/.  to  each 
of  his  sons,  and  300Z.  to  each  of  his  daughters,  on  attain- 
ing the  age  of  twenty-one  years,  out  of  such  residue^  to 
be  deducted  out  of  their  respective  shares;  and  he 
directed,  that,  after  his  wife's  decease  or  marriage,  his 
trustees  should  hold  the  said  1,200Z.  upon  trust  for 
his  sons,  living  at  his  wife's  decease,  on  attaining  the 
age  of  twenty-one  years,  as  tenants  in  common,  or  to  the 
lawful  issue  of  any  dying  under  that  age ;  and  in  case 
any  of  his  sons  should  die  under  the  age  of  twenty-one 
years,  and  without  lawful  issue,  then  he  gave  the  share 
of  such  son  or  sons  to  his  children,  as  well  sons  as 
daughters,  living  at  the  death  or  manriage  of  his  wife, 
and  the  issue  of  such  of  them  as  should  then  be 
dead,  as  tenants  in  common.  The  will  also  contained 
a  power  to  the  trustees  to  give  receipts,  and  a  decla* 
ration  that  the  trustees  should  be  charged  and  charge- 
able only  for  such  monies  as  they  should  respectively 
actually  receive,  notwithstanding  their  or  his  giving  or 
signing  any  receipt  or  receipts  for  the  sake  of  confor- 
mity, and  that  they  should  not  be  answerable  or  account- 
able the  one  for  the  other  or  others  of  them,  or  for  the 
acts,  receipts,  payments,  neglects  or  default  of  the  other 
or  others  of  them,  but  each  of  them  only  for  his  own 
receipts,  payments,  neglects  or  defaults,  nor  be  answer- 
able or  accountable  for  any  banker,  broker,  or  other  person 
with  whom  the  trust   monies   should  be  deposited,  or 

otherwise 
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otherwise  in  the  execution  of  the  trusts,  nor  answerable        1855. 

^^  H^ccounlable  for  the  rise  or  fall  in  the  stocks,  or  the 

insufficiency  or  deficiency  in  title  or  value  of  any  security 

^Pon  vrhich  the  trust  monies  might  be  invested,  nor  for 

^^y  other  misfortune,  loss  or  damage  which  might  hap- 

P^*^  in  the  execution  of  the  trusts  or  in  relation  thereto, 

®^^^pl  the  same  should  happen  through  or  by  his  or 

*^^ir  'wilful  default  respectively.    The  testator  declared 

*^^    bequests  to  his  daughters  to  be  for  their  separate 

^^*  and  he  authorized  the  trustees  to  reimburse  them- 

*^*  Ves  ^eir  expenses,  and  appointed  them  executors. 

-^t  the  death  of  the  testator  on  the  22ni  November 

^^^5,  all  his  children   were  infants;   his  son   George 

r^^^*^  Burrows  attained  his  age  of  twenty-one  in  June 

/j^"^^,  his  son  William  on  the  1st  July  184^,  his  son 

^^^^n^  on  the  8th  March  1844,  his  daughter  Elizabeth 

^^^oliard,  the  wife  of  W.  Pollard,  on  the  22nd  April 

^*3Q,  and  his  daughter  Alice  Oaket/,  the  wife  of  H. 

^^^*Aey,  on  the  5th  August  1840.     Ann  Burrows,  the 

^^dow,  died  on  the  14th  November  1844,  and  the  Plain- 

^  fif^  thereby  became  absolutely  entitled  to  the  whole  of  the 

^^3^^tor's  residuary  estate.     W,  Pollard  and  H.  Oakey 

^^"^i^c  made  Defendants. 

T?he  bill  charged  that  the  Defendants  J.  Walls,  /i. 
^-^V>«^H  and  S.  Newsham  had  been  guilty  of  great  neglect 
^K^d  had  committed  divers  breaches  of  trust  in  the  ma- 
^^at^ement  of  the  testator's  estate,  whereby  considerable 
^oss  had  arisen  to  such   estate,  and  that  considerable 
^vims  of  money  had  been  lost  to  such  estate  from  their 
'^wrilfal  neglect  or  default;  and  as  evidence  of  such  breaches 
of  trust,  and  neglect  and  default,  the  bill  charged  that  divers 
sums  of  money,  which  had  arisen  from  or  formed  part  of 
the  estate  of  the  testator,  had  been  laid  out  in  the  pur- 
chase of  houses  or  land,  contrary  to  the  trusts  of  the 

will, 
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1856.  willy  and  other  sums  of  money,  which  had  arisen  from  or 
formed  part  of  the  estate  of  the  testator,  had  been  re- 
ceived by  £1.  Newsham  only,  and  had  for  some  years 
been  allowed  to  remain  in  his  hands  uninvested,  and. 
that  there  was  a  considerable  sum  of  money  due  andg^^^^ 
owing  from  him  to  the  estate  of  the  testator,  in  respect^,^^^.^^ 
of  some  sums  of  money  so  received  by  him.  The  billF^^^^ 
charged  that  S.  Newsham  admitted  that  a  sum  of  lOOLl 
with  interest  thereon,  to  a  considerable  period  of  time  i 
was  due  from  him  to  the  estate  of  the  testator,  bu.«CiV4 
alleged  that  he  was  insolvent  and  wholly  unable  to  pa^^ 
the  same.  The  bill  prayed  that  the  trusts  of  the  wif^ff 
might  be  carried  into  execution,  and  an  account  of 
sums  received  ^y  the  three  Defendants,  or  either  of  then 
or  which  without  their  wilful  default  might  have  been 
ceived  by  them  or  either  of  them,  and  that  the  Defeno^^  crs^ 
ants  J.  Walls  and  H.  Cowell  might  be  severally  he^^^^  ^ 
liable  for  any  sum  of  money  due  and  owing  from  mhS^  ji 
Newsham  to  the  estate  of  the  testator,  and  particuUurTX!-^K:.flif/ 
for  the  sum  of  700/.,  and  that  the  Defendants  W.  Cow^^^^^zse^^ 
and  jS.  Newsham  might  be  directed  to  pay  the  costs  oc^  o£ 
the  suit* 

The  Defendant  S.  Newsham^  by  his  answer,  stated 
that  he,  shortly  afler  the  death  of  the  testator,  alone 
possessed  himself  of  the  testator's  personal  estate  and 
effects,  and  entered  into  possession  or  receipt  of  the 
rents  and  profits  of  his  real  estate,  and  paid,  as  he  be- 
lieved, all  the  testator's  debts  and  funeral  and  testamen- 
tary expenses,  and  the  legacies  bequeathed  by  the  will, 
and  that  he  continued  in  such  possession  and  receipt  till 
some  time  in  the  year  1835,  when  it  was  agreed  between 
him  and  Ann  Burrows^  tl)e  widow  of  the  testator,  that 
he  should  relinquish  to  her  the  possession  of  all  the  said 
trust  esitate,  and  that  she  should  manage  it  for  the  benefit 
of  herself  and  her  children,  the  Plaintiffs  (who  were  then 
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bonder  the  age  of  twenty-one  years),  according  to  the        1855. 

^t^uls  of  the  testator's  will ;  that  in  pursuance  of  such 

^ereementy  an  account  of  the  trust  estate  was  rendered  by 

biffl  to  the  widow,  and  was  examined  and  found  to  be 

ocrreet  by  her,  and  by  such  account  it  appeared  that  he 

"^m  then  indebted  to  the  trust  estate  in  a  considerable 

sun,  being  as  nearly  as  he  could  recollect  the  sum  of 

l>360il,  and  it  was  agreed  between  him  and  the  widow 

tlut  he  should  pay  to  her  interest  on  the  said  sum  of 

1,360/.,  after  the  rate  of  4/.  per  cent,  per  annum ;  that 

■be  possessed  herself  of  all  the  rest  of  the  testator's 

Iienonal  estate,  and  entered  into  the  possession  or  re- 

cript  of  the  rents  and  profits  of  his  real  and  leasehold 

estates,  and  that  from  thenceforth,  being  sometime  in  the 

jear  1835,  down  to  the  time  of  her  death,  in  the  month 

^November  1844,  she  had  the  sole  possession  of  the 

vhole  of  the  trust  estate,  and  that  he  paid  her  interest 

After  the  rate  aforesaid,  on  the  debt  due  from  him  to  the 

trust  estate,  and  that  since  the  year  1835  he  paid  to  the 

^dow  and  to  the  Plaintiffi  C.  Pollard  and  A.  Oakey, 

certain  sums  of  money  in  respect  of  his  said  debt  to  the 

udd  trust  estate,  which  payments  amounted  to  about 

660{.,  and  that  after  such  payments  he  remained  indebted 

to  the  trust  estate  in  the  sum  of  700/.,  on  which  he  paid 

interest  after  the  rate  of  4Z.  per  cent,  per  annum  to  the 

^idow,  and  that  after  her  death  he  paid  interest  after  the 

'aAe  aforesaid,  on  the  said  debt  of  700Z.,  to  the  Plamtiffs, 

^p  to  the  1st  January  1847,  since  which  time  his  affairs 

uad  been  in  a  state  of  great  embarrassment,  and  he  had 

"^  and  was  wholly  unable  to  pay  the  debt  of  700Z.  or 

^7  interest  thereon.     He  also  stated  that  all  the  Plain- 

^1  except  O.  H.  Burrows^  attained  the  age  of  twenty- 

^  years  during  the  life  of  their  mother,  and  that  they 

^1  approved  and  acquiesced  in  the  conduct  and  manage- 

'^t  of  the  trust  estate  by  their  mother,  and  the  payment 

^  interest  made  to  her. 

The 
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The  answer  of  •/.  Walls  admitted  receipts   to   the 

amount  of  158/.,  but  claimed  a  balance  due  to  himself 
Burrows  ^  ^  i    r       o    itr 

V.  of  8Z.  in  respect  of  such  receipts.     It  stated  that  S.  New^ 

"^^^^       sham  had  been  the  acting  trustee,  and  that  with   the 

exception  of  the  158/.,  he  had  received  all  the  rents  and 

all  the  personal  estate  of  the  testator. 

With  respect  to  the  sales  of  the  testator's  property 
effected  by  S.  Newsham,  the  Defendant  J.  Walls  said 
he  only  joined  in  the  conveyance  for  the  sake  of  con- 
formity, and  that  otherwise  he  had  not  sold  or  disposed 
of  any  part  of  the  testator's  estate. 

The  evidence  of  the  maternal  uncle  of  the  Plaintiffs 
was  relied  upon  by  the  Defendants,  to  show  that  there 
never  had  been  any  objection  by  any  of  the  Plaintiffs  to 
to  S.  Newsham's  acting  alone,  but  that,  on  the  contrary, 
they  had  all  assented  thereto,  and  never  in  any  case 
sugge^ited  or  desired  that  the  Defendant,  J.  Walls,  should 
interfere  in  the  affairs  of  the  trust. 

When  the  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor  Turner,  on  the  1st  April  1852,  the  usual 
accounts  of  debts  and  legacies  were  directed,  and  an 
inquiry  whether  any  monies  belonging  to  the  testator, 
and  to  what  amount,  and  whence  arisen,  had  been  left  in 
the  hands  of  the  Defendant,  S.  Newsham,  uninvested, 
and  during  what  time  and  in  what  manner,  and  under 
what  circumstances,  and  what  had  become  thereof,  with 
liberty  to  state  special  circumstances,  further  directions 
and  costs  being  reserved. 

The  Master,  by  his  Report,  found  among  other  things 
that  the  Defendant,  J.  Walls,  had  acquiesced  in  the 
Defendant,  S.  Newsham,  acting  generally  in  collecting 
and  getting  in  the  testator's  estate,  and  in  taking  on 
himself  the  exclusive  management  of  the   trust  estate. 

He 
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He  found  the  agreement  of  1835,  as  stated  in  S.  New-        1855. 

sMcun^s  answer  as  to  the  settlement  of  account  between 

the  Defendant,  S.  Newsham,  and^.  Burrows,  the  widow, 

showing  that  the  trustees  were  indebted  in  1,360/. ;  and 

«fter  referring  to  various  payments  by  him,  and  to  amounts 

due   from  him  in  respect  of  interest,  he  found  the  sum 

of  844/.  4rs,  8d.  due  for  principal  and  interest  to  the 

Plaintiffs  on  the  1st  yciiwary  1854,  and  that  the  Plaintiff, 

^«  ff.  Burrows,  had  applied  for  an  account  and  payment, 

w-lien  he  came  of  age,  of  what  was  due  and  divisible  be- 

*^^en  himself  and  his  brothers  and  sisters  in  respect  of 

"*«    estate,  and  that  they  were  all  desirous  that  what 

^^^^  due  should  then  be  paid. 

I^he  Master  also  found  that  the  following,   among 

^ther  letters,  had  passed  between  the  parties.     On  the 

*4*th  July  1846,  the  Plaintiff*,  G.  H.  Burrows,  wrote  to 

tile  Defendant,  S.  Newsham  : — "  Dear  Sir — As  executor 

^i^der  the  will  of  my  father,  I  thought  it  a  duty  (not 

M^K>\ring  that  you  are  at  present  aware  of  it)  to  inform 

you  of  my  being  now  twenty-one  years  of  age,  my  birth- 

^y  being  the  19th  June,  and  at  the  same  to  say  I  hope 

that  if  all  be  well  to  be  in  Lancashire  seven  weeks  from 

iVis  time,  for  a  few  days.     As  I  believe  there  is  a  small 

sum  still  in  your  hands,   I  should  feel  obliged  if  you 

could  inform  me  whether  it  will  be  convenient  to  you  at 

that  time  to  settle  this,  with  other  matters  relating  to  our 

'wnily;  and  in  case  it  should  not  be  so,  whether  it  will 

**  requisite  for  me  to  attend  in  person  when  the  affairs 

ai^  brought  to  a  close.     I  should  be  much  obliged  if  you 

'^^Id  send  me  a  line  in  answer  to  the  above ;  and  believe 

^  to  remain  yours  respectfully,  Geo.  Henry  Burrows'' 

^'»J«  letter  was  answered,  expressing  in  general  terms  a 

^^^  to  have  matters  settled. 

*  he  report,  after  setting  out  some  other  letters  from  the 

Plaintiff 
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Plaintiff  G.  H.  Burrows  to  the  Defendant  8.  New$hm, 
urging  a  settlement,  set  forth  a  letter  of  the  Plaintiff  O.  E. 
Burrows  to  the  Defendant  S.  Newsham,  bearing  date  the 
6th  July  1848,  which  appeared  to  be  in  answer  to  a  pro- 
posal emanating  from  S.  Newsham,  and  which  letter  wai 
to  the  following  effect: — "  I  beg  to  acknowledge  yooi 
communication  of  yesterday,  and  in  answer  thereto  an 
instructed  to  inform  you  for  my  own  part,  and  on  behalf  ol 
the  other  members  of  the  family,  that  the  conditions,  if  dulj 
performed,  will  be  satisfactory.  At  the  same  time  I  musl 
add,  that  if  you  were  placed  in  a  position  to  pay  more  thai 
60/.  per  annum  of  the  principal,  we  shall  expect  you  tc 
do  so,  as  you  will  perceive  that  at  the  proposed  rate  tin 
payment  will  extend  over  many  years.  Your  remittance; 
I  understand,  will  arrive  next  week ;  please  address  it  tc 
my  uncle ;  and  you  will  oblige  by  informing  hiro^  at  the 
same  time,  whether  the  unsold  pew  is  or  has  been  oceU" 
pied,  and  if  it  has,  we  shall  be  glad  to  have  an  acconnl 
of  the  rent.  We  shall  consider  the  first  instalment  oi 
principal  to  be  due  on  the  1st  July  next,  and  trust  it  will, 
with  the  interest,  be  punctually  paid,  without  requiring 
any  of  us  to  write  to  you.  We  are  at  a  loss  as  regards 
the  sale  of  furniture  which  took  place  at  SoutAport  two 
years  ago ;  the  sum  of  85Z.  was  received  on  that  account, 
and  as  we  have  no  statement  from  the  auctioneer,  we 
wrote  to  know  whether  there  was  any  balance  beyond 
that  sum,  in  order  that  we  may  understand  our  exact 
position.  In  conclusion,  for  our  security,  we  shall  re- 
quire a  stamped  document  for  the  principal,  amounting 
to  700Z.,  in  the  form  of  a  note  of  hand,  which  you  will 
be  so  good  as  to  send  along  with  your  remittance." 

The  first  instalment  becoming  payable  on  the  1st  JUEy 
1849,  and  not  being  paid,  the  Plaintiff,  G.  JEL.  Burrams^ 
on  the  4th  July  1840  wrote  the  following  letter  to 
8.  Newsham : — *'  Much  as  I  anticipated,  you  have  not  an- 
swered 
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swered  my  note,  and  more  than  that,  hitherto  you  have       1856. 
broken  your  promise.    What  your  ideas  of  such  promises 
as  you  hare  made  may  be  I  am  at  a  loss  to  imagine,  but 
jou  mast  be  aware  that  no  confidence  can  be  placed  in 
die  word  of  a  man  who  makes  promises  but  never  per- 
forms them.    Enough  of  this.     I  for  one  am  determined 
no  longer  to  submit  to  such  treatment.    I  have  therefore 
ooljr  to  say,  that  if  by  Monday  next  you  do  not  send  the 
full  amount  you  must  abide  by  the  consequences^  which, 
whatever  they  may  be,  will  bring  upon  yourself,  as  you 
^one  are  to  blame." 

No  notice  having  been  taken  of  this  letter  the  Plaintiff, 
^^.  S.  Burrows^  wrote  on  the  6th  August  1849  to  Mr. 
**^afli  as  follows : — 

'*  Dear  Sir, — I  must  apologize  for  troubling  you,  but 
•*    I  ^pply  *o  yoo  as  trustee  under  my  father's  will,  I 
"^pe  you  will  excuse.    I  think  you  are  aware  of  the  posi- 
tton  our  family  occupies  with  regard  to  8.  Newsham  ;  we 
^^UfiBot  get  him  to  do  anything,  although  he  has  promised 
^  good  many  things.    We  have  now  placed  the  matter 
in  the  hands  of  a  solicitor.    The  purpose  of  my  present 
i^ote  is  to  know  if  you  would  be  so  good  as  to  send  me 
any  mformation  you  can  get  with  regard  to  NewshanCg 
circumstances;  whether  he  has  left  business;  whether 
he  is  still  clerk  to  the  Commissioners,  and  any  informa- 
^on  which  from  your  position  you  may  be  able  to  com- 
municate.   If  it  would  not  be  too  troublesome,  I  should 
kel  very  much  obliged  if  you  would  send  an  answer  by 
return,    Mr.  Newsham  has  behaved  to  us  in  a  most 
'bameful  manner,  to  which  we  are  determined  to  submit 
no  longer.    Two  letters  from  myself,  and  one  from  our 
solicitor,  have  not  been  noticed  at  all.    The  next  will 
*^  a  complete  exposure  of  his  conduct. — Believe  me  to 
'^^^^^n,  with  best  respects,  yours  very  truly, 

"  G.  H.  Burrowsr 

In 


CASES  IN  CHANCERY, 
In  answer  to  his  letter  Mr.  Walls  wrote  as  follows : 

"  Dear  Sir, — In  reply  to  your  letter  of  the  6th  of  AtiOV^L^^^^ 
I  feel  very  sorry  that  I  cannot  give  you  any  informatiG 
beneficial  or  advantageous  to  you  or  the  family  respectin 
your  interest  expectant  from  Mr.  Newsham.     My 
writes  this  letter  under  my  instructions ;  yet  I  hope. 
you  are  determined   to   take  proceedings  against 
Newshaniy  that  I  may  not  be  implicated  in  them 
giving  you  the  information  you  require.     I  give  you  t. 
best  information  I  can,  but  I  beg  I  may  not  be  imi: 
cated  by  giving  the  information  you  require.     Mr.  Ne^ 
sftarrCs  circumstances  at  present  are  very  bad,  yet  ^ 

retains  the  situation  of  commissioner's  clerk,  magistral:  ^:S'.fl^';i 
clerk,  and  secretary  to  the  Bath  Company;  he  has  a.7M^.fl^  a 
his  professional  business,  but  that  is  not  much.  I  ^l0^  a. 
convinced  that  from  my  knowledge,  and  from  that  of  ulmj^  ^j 
son,  you  cannot  succeed  in  obtaining  from  him  the  moDe-^^^^^-^ 
due  to  you,  neither  from  his  present  various  occupations^ ^^^ 
nor  also  from  his  property,  as  the  former  barely  main^^-^' 
tains  himself,  his  clerk,  and  housekeeper." 

To  which  6r.  H.  Burrows  wrote  in  answer: — "  I  beg 
to  acknowledge  with  best  thanks  your  favour  of  yester- 
day, and  trust  you  will  have  no  occasion  to  regret  the 
confidence  you  have  reposed  in  me.  You  may  depend 
upon  it  you  shall  not  be  in  any  way  implicated.  As 
regards  Newsham,  since  he  will  make  no  arrangement, 
nor  even  condescend  to  reply  to  our  letters,  he  must 
take  the  consequences,  which  I  now  learn  will  be  worse 
than  I  was  at  first  aware  of;  but  he  has  only  himself  to 
blame.  Our  money  he  has  had  and  must  account  for 
it." 

The  Master  also  found  that  the  Plaintiffs  had  agreed 
to  the  Defendant,  S,  Netosham,  retaining  the  monies  in 
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SbIs  handSf  and  arranged  with  him,  in  the  manner  in  the  1855. 

csonespondence  mentioned,  the  terms  on  which  he  should  ^■^^^'^^ 

-■  A     1   1        1        n        1     1  f  Burrows 

cmo  80.    And  he  also  found  that  such  an  arrangement  «. 

'wmr.Mi  only  entered  into  after  repeated  attempts  had  been  Walls. 

uide  unayailingly  to  obtain  immediate  payment  thereof. 


id  was  only  assented  to  by  the  plainti£&  because  they 
resold  not  obtain  better  terms.  And  he  also  found  that 
:  Defendant,  J.  Walls,  did  not  know  that  any  such 
u^nent  or  arrangement  had  taken  place  until  after  the 
lonth  of  July  184d.  And  he  also  found  that,  before 
1 8th  Avgust  1849,  no  application  was  made  by  or  on 
part  of  the  Plaintiffs  for  the  payment  of  the  said 
ionies,  except  to  the  Defendant  S.  Newsham.  And  he 
4BJlJofoand  that  the  Plaintiffs  never  entered  into  any  ar- 
v-aangement  or  agreement  with  the  Defendant  S,  Newsham^ 
fJot  allowing  the  balance  due  from  the  trustees  to  remain 
MXM  the  hands  of  S.  Newsham  anterior  to  the  arrangement 
^*>tered  into  in  or  about  the  month  of  July  1848,  as 
***^otioned  in  the  aforesaid  correspondence. 

The  Defendant  Walls  excepted  to  that  report  in  all 
^■^c  particular  conclusions  arrived  at  by  the  Master,  but 
^is  exceptions  were  overruled. 

Mrhen  the  cause  came  on  to  be  heard  on  further  di- 
^^''^^ctions   on    the  26th   July  1854,   before   his  Honor 
^e  Yioe-Chancellor  Wood,  it  was  ordered,  that  the  De- 
fendant J.  Walls  should  pay  to  the  Plaintiffs  the  costs 
f)C  the  exceptions,  and  it  was  referred  to  the  Taxing 
Master  to  tax  the  costs  of  the  Plaintiffs  (except  the  costs 
A  the  exceptions),  and  also  those  of  the  Defendants,  ex- 
cept S.  Newsham,  of  the  suit;  the  costs  of  the  Defend- 
ttts  to  be  taxed  between  party  and  party,  to  be  paid  by 
^  Plaintiffs,  without  prejudice  to  the  Defendants'  right 
^  we  their  costs  as  between  solicitor  and  client  in  case 
^OL.y.  s  D.  M.o.  the 


CASES  IN  CHANCERY, 

the  Defendant  S.  Newsham  should  make  the  payment  of 
844Z.  before  the  1st  January  1855. 

From  that  decree,  except  in  so  far  as  it  directed  the 
Defendant  J.  Walls  to  pay  the  costs  of  his  exceptions, 
the  Plaintiffs  now  appealed  to  the  Lord  Chancellor. 

Mr.  Bolt  and  Mr.  W.  D.  Lewis,  for  the  Plaintiffs  in 
support  of  the  appeal. 

The  breach  of  trust  of  which  we  complain  took  place 
in  1835,  when  confessedly  all  the  Plaintiffs  were  infants ; 
and  the  only  question  now  is,  whether  on  their  attaining 
their  respective  ages  of  twenty- one  they  or  any  of  them 
have  acquiesced  or  done  any  act  whereby  any  one  of  the 
trustees  has  been  released.  We  submit  that  in  the  case 
of  infants  attaining  twenty-one,  no  case  of  release  can  be 
substantiated  without  satisfactorily  proving  that  they  were 
aware  of  their  rights,  it  being  established  that  the  protec- 
tion of  the  Court  to  infants  enures  after  majority  until 
they  have  acquired  all  the  information  which  might  have 
been  had  in  adult  years.  Walker  v.  Symonds  {a). 

The  Vice-Chancellor  has  rested  his  judgment  mainly    - 
on  the  assumption  that  the  present  case  is  analogous  to    ^ 
that  of  principal  and  surety,  and  that  the  Plaintiffs  by   " 
pursuing  one  of  the  trustees  has  released  the  others,  but—: 
they  all  were  equally  accountable ;  and  one  test  of  the  in — 
applicability  of  the  analogy  is,  that  the  letter  of  the  9th_ 
July  1848  to  S,  Newsham  would  have  afforded  no  im — 
pediment  to  the  Plaintiffs'  proceeding  against  either  oE^ 
the  other  trustees.     The  facts  of  this  case  as  found  hy 
the  Master  furnish  no  pretext  for  the  allegation  thal^ 
there  was  a  giving  of  time  or  of  acquiescence,  nor  d(^ 
they  suggest  any  grounds  for  an  inquiry  such  as  tba^ 

which 

(a)  3  Swanst,  1.     Sec  p.  69. 
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^^"iclx  was  granted  in  Styles  v.  Chiy  (a),  no  such  defence        1855. 
"^'^iig  been  taken  by  the  answer  ;  and  even  if  such  had      ^"^^^^^ 


"^^^*^  taken,  any  inquiry  under  the  circumstances  would  v. 

*»^^«  fceen  refused,  Lincoln  y.  Wright  {b).  Walls. 

-^^»'.  James  and  Mr.  Cairns,  for  the  Defendant  J.  Walls 
in   support  of  the  Vice-Chancellor's  decree. 

-T^lic  case  is  clearly  not  one  of  an  equitable  debt  which 
^^^t  l>e  satisfied  by  a  release,  but  one  of  principal  and 
*"^^y,  and  it  is  so  treated  in  the  bill,  which  proceeds 
^         ^he  assumption  of  the  debt  being  a  debt  due  from 
-^^ewsham  and  for  which  the  other  trustees  are  liable 
^^   ^    secondary  degree.     Upon  the  facts  as  established 
5^*^  the  Master  it  must  be  assumed  that  the  trust  funds 
l^Kinally  were  rightly  in  the  hands  of  S.  Newsham,  and 
^^'e  is  no  evidence  to  show  that  there  was  so  far  any 
*^|^^ch  of  trust,  at  least  to  the  knowledge  of  his  co-trustees. 
,     •^e  agreement  between  S.  Newsham  and  the  tenant  for  life 
P«t)ved  to  have  been  communicated  to  the  Plaintiffs,  and 
"^^^r  the  death  of  their  mother  payments  are  proved  to 
^^-^e  been  made  to  some  of  them  on  account  of  principal 
^^d  interest  on  their  shares,  showing  that  they  acted  upon 
^*^d  reo^nized  the  agreement  as  subsisting,  while  during 
^**  this  period  no  communication  was  ever  made  to  the 
"^^^endant  Walls.    This  mode  of  dealing  clearly  shows 
•*ich  an  acquiescence  as  will  release  the  surety  ;  Brice  v. 
^^hes{c)\  Oaheleyv.Pasheller{d)\  Munch  v.  Cocker  el  {e\ 
^^d  a  good  defence  against  one  co-Plaintiff  is  equally 
^^ailable  against   all,  the   40th   section   of  the   recent 
^^t  16  &  16  Vict.  c.  86,  allowing  amendment  as  to  mis- 
joinder, not  being  retrospective.     [The  Lord  Chancellor. 
^t  the  present  stage  of  the  proceedings  the  Respondents 

can, 

(«)  1  Mac  4  G.  422.  (rf)  4  CI  *  F.  207. 

C*)  4  Bear.  427.  («)  5  Myl  Sf  Cr,  178. 
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can  not  avail  themselves  of  any  objection  on  the  grounc 
of  misjoinder.]     There  are  two  species  of  breaches 
trusty  one  where  the  trustee  has  omitted  to  do  a  particul 
act,  as  for  example  to  renew  a  lease ;  in  such  a  case  thea 
must  be  something  in  the  nature  of  a  release  to  exem*- 
the  trustee  from  liability,  but  where  there  is  a  continuii 
breach,  as  where  the  breach  of  trust  consists  in  allowi : 
trust  monies  to  remain  in  a  state  of  investment  which  wou7J 
not  be  authorized  by  the  Court,  in  such  a  case,  althou^r: 
the  breach  of  trust  is  equally  great  the  second  year  a;  -^ 
the  first  year,  yet  if  the  cestui  que  trust  approves  anc^ 
acquiesces  as  to  the  state  of  the  investment  in  the  seconii:^  ^ 
year,  it  is  unimportant  whether  he  did  so  or  not  as  to  the^^ ' 
first  year,  Broadhurst  v.  Balguy  (a). 


Mr.  W.  D,  Lewis,  in  reply. 

The  alleged  case  of  acquiescence  made  at  the  bar,  4 
though  not  raised  by  the  answer  according  to  the  rule  ' 
laid  down  by  Lord  Cottenham  in  tStyles  v.   Guy{b), 
could  only  consist  of  what  would  be  tantamount  to  an 
approval  of  the  debt  due  from  S.  Newsham  remainuig 
in  his  hands ;  but  in  truth  there  is  no  shadow  of  founda- 
tion for  such  an  equity,  and  to  be  availing  it  must  be  esta- 
blished beyond  all  doubt.     But  assuming  for  a  moment- 
that  this  was  a  case  analogous  to  that  of  principal  and 
surety,  and  that  there   has  been  a  giving  of  time  i<p 
S.  Newsham,  still  the  Defendant  Walls  must  show  that^ 
he  has  been  prejudiced  by  the  delay. 


At  the  conclusion  of  the  argument  the  Lord  Chancellor 
expressed  his  opinion  to  the  effect  that  he  had  no  doubt 
as  to  the  original  liability  of  all  the  three  trustees.  With 
respect  to  the  question  as  to  whether  there  had  been 
anything  in  the  conduct  of  the  cestuis  que  trust  to  release 

the 

(fl)  1  Y.^C,  C.  C.  16.        (6)  1  Mac,  *  G.  422.    See  p.  427. 
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time  two  trustees,  who  had  not  taken  an  active  part,  from 

their  original  responsibility,  his  Lordship  observed  that 

tbere  was  clearly  no  case  of  acquiescence  on  the  part  of 

^ke  Plaintiff  George  H.  Burrows^  who  attained  his  ma- 

joiity  in  1846,  and  who  had  ineffectually  endeavoured  to 

obtain  a  settlement  of  accounts  with  Mr.  Newsham^  but 

tbat,  inasmuch  as  the  position  of  the  other  children  might 

'•^  di6ferent,  he  would  reserve  his  decision  upon  the  whole 

tse. 


1855- 


The  Lord  Chancellor. 
In  this  case,  in  which  I  reserved  my  judgment  for  fur- 
*^«r  consideration, the  facts  were  in  substance  these:  the 
'^^-•her  of  the  Plaintiffs,  who  were  all  infants  at  the  time 
^^^  his  death,  died  in  the  year  1825,  having  by  his  will 
^^'^en  his  property  in  effect  to  his  widow  for  her  life,  and 
*'^  her  death  to  such  children  as  should  be  alive  when  the 
^^^Uugest  child  should  attain  twenty-one.     There  were 
^'^J'ec  executors  appointed,  and  the  direction  in  the  will 
^^*s,  that  the  property,  both  real  and  personal,  should  be 
S^t  in,  sold  and  converted  into  a  common  fund,  upon  the 
^»tists   I   have  just  stated.    There  were  five  children, 
The  widow  enjoyed  the  property  during  her  life ;  the 
eldest  child  attained  twenty-one  in  the  year  1839,  and 
ihe  youngest  in  the  month  otJune  1846.    The  three 
trustees  —  the  three  executors — got  in  the  property. 
One  of  these,  Mr.  Newsham,  who  almost  exclusively 
tcted,  was  a  professional  man ;  the  other  two  were  not 
professional  men,  but  friends  of  the  family,  and  they 
A^  in  a  very  slight  degree.     One  of  them,  the  De- 
fendant Mr.  Walls,   received   a   sum  of  about   150/., 
^Wch  he  paid  over  to   Mr.  Newsham.     It  does  not 
•ppear  that  the  other  executor,  Mr.  Cawell,  received 
anything.    Neither  of  them  ever  interfered,  but  permitted 
^^* Newsham  to  keep  the  property  in  his  hands,  and  he 
P»id  interest  on  the  same,  at  the  rate  of  4/.  per  cent,  to 

the 
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1855.  the  widow  for  her  life.  I  have  represented  the  widow 
as  tenant  for  life,  though  she  was  strictly  entitled  only 
to  50/.  a  year,  but  as  the  property  produced  about  54Z., 
the  whole  was  paid  to  her,  and  no  objection  has  been 
urged  on  that  ground.  Considerable  advances  were 
made  during  the  life  of  the  widow  to  the  two  daughters, 
who  married,  more  than  would  have  been  their  shares, 
but  those  payments  are  not  questioned  by  this  bill.  In 
the  year  1835  an  account  was  stated  by  Mr.  Newsham^ 
between  himself  and  the  widow,  whereby  the  widow 
recognized  his  retaining  a  sum  of  1,3G0Z.  in  his  hands, 
he  paying  4/.  per  cent,  interest  for  that  money ;  at  that 
time  the  children  were  all  infants,  and  they  could  be  no 
parties  to  such  an  arrangement:  even  if  they  were  cogni- 
zant of  the  arrangement  between  their  mother  and  Mr. 
Newsham,  the  fact  of  their  knowing  it  would  be  unim- 
portant. The  sum  of  1,360/.,  for  which  Mr.  Newsham 
admitted  himself  then  accountable,  has  from  time  to  time 
been  reduced  ;  so  that  eventually  when  the  youngest 
child  became  of  age,  it  amounted  only  to  about  700Z. 
There  have  been  besides  considerable  arrears  of  interest, 
which,  being  added  to  the  principal  monies,  constituted 
a  total  sum  of  about  841/.,  as  ascertained  by  the  Master 
to  be  due  on  the  1st  January  1854,  eight  years  after  the 
youngest  child  attained  twenty-one. 

The  bill  was  filed  in  November  1840,  by  all  the  chil- 
dren, against  the  three  trustees,  and  the  substantial  object 
of  the  suit  was  to  make  Mr.  Walls  and  Mr.  Cowell  (the 
argument  was  addressed  as  if  it  was  only  to  Mr.  Wall^ 
but  it  must  equally  apply  to  both  of  them)  responsible 
for  the  whole  of  these  funds,  for  having  improperly  left 
them  in  the  hands  of  Mr.  Newsham.  Mr.  Newsham 
continued  to  pay  interest  up  to  a  short  time  ago,  when 
he  became  insolvent,  and  the  fund  once  in  his  hands  has 
become  totally  lost.     There  was  a  decree  for  the  usual 

accounts 
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accounts  in  1858,  and  there  was  a  special  inquiry  under  1855. 
what  circumstances  the  money  was  left  in  the  hands  of 
Mr.  Nemham.  The  Master  made  his  report.  To  that 
report  there  were  exceptions  taken  by  the  Defendant 
TFo/Zr,  and  the  cause  having  come  on  upon  further  di- 
rectionsy  and  upon  those  exceptions,  before  the  Vice- 
Chancellor  Woad^  he,  while  he  overruled  the  exceptions, 
held  that  the  children  could  not  sustain  any  claim  upon 
the  report  of  the  Master,  against  either  of  the  solvent 
Defendants.  As  against  the  Defendant  S.Newshamyiher^ 
was  no  question,  but  so  far  as  the  bill  had  sought  to 
charge  Mr.  Walls  and  Mr.  Cowell,  the  Vice-Chancellor 
"Mde  the  Plaintiffs  pay  the  costs  of  those  gentlemen. 

Now  the  first  question  to  be  considered  is,  whether 

"lere  was  ever  any  original  responsibility  on  the  part 

^^  the  three  trustees.     Upon  that  head  I  expressed  my 

opinion  at  the  close  of  the  case.     I  had  no  doubt  that 

'**e  three  were  originally  responsible.    If  the  moment  any 

child  came  of  age,  the  trustees  had  been  called  on  to 

account,  there  can  be  no  doubt  that  they  would  have 

°^cn  all  responsible,   because  they  all  proved  the  will. 

'n  fact  they  all,  or  at  least  two  of  them,  received  some 

P<>rtion  of  the  property,  and  they  were  all  guilty  of  a 

'breach  of  trust,  in  not  taking  care  that  the  trust  of  the 

^idue  was  satisfied  by  the  investment  of  the  property 

*»  proper  securities.      Being   all    therefore   originally 

'^sponsible,  the  question  is,  whether  anything  has  taken 

Plice  since,  by  the  conduct  of  the  persons  entitled  as 

cestuis  que  trust,  which  relieves  the  trustees  who  have 

*»ot  taken  an  active  part  from  that  responsibility.     The 

gwunds  relied  upon  by  them  for  such  exemption  were 

^o ;  first,  that  all  the  cestuis  que  trust  had,  after  they 

1^  respectively  attained  twenty-one,  acquiesced  in  the 

JT^ining  of  the  money  by  Mr.  Newsham,  and  so  ab- 

«>Wed  the  others ;    and  secondly    if  that  were  not  so, 

that 
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1855.  that  there  had  been  that  which  in  truth  was  more  than  ac- 
quiescence, namely,  a  positive  adoption  of  the  conduct 
of  the  trustees  generally,  by  making  a  special  arrange- 
ment with  Mr.  Newsham,  for  letting  the  money  remain 
in  his  hands,  payable  by  instalments,  giving  him  time  for 
payment  I  also  expressed  my  opinion  before,  that,  as 
far  as  acquiescence  was  concerned,  there  was  certainly 
nothing  to  affect  the  Plaintiff  G.  H.  Burrows,  who  came 
of  age  in  1846,  for  the  moment  he  came  of  age  he  in- 
stantly applied  to  Mr.  Newsham  and  insisted  on  payment^ 
and  was  only  kept  off  by  a  sort  of  fencing  letters  from 
time  to  time  by  that  gentleman;  but  under  circumstances 
that  showed  there  was  no  acquiescence.  He  knew 
the  money  was  in  News/tarn's  hands,  therefore  he  tried 
to  get  it  from  him;  but  to  call  that  acquiescence,  by  letting 
it  remain  in  his  hands,  would  be  quite  a  perversion  of 
terms.     I  see  no  reason  to  alter  that  opinion. 

The  point  on  which  I  wished  to  take  time  for  con- 
sideration was,  as  to  how  the  case  stood  with  regard  to 
the  other  children,  because  although  the  observations 
I  made  applied  to  6.  H.  Burrows^  the  youngest  child, 
it  did  not  necessarily  follow  that  the  same  principle 
would  apply  to  the  other  children.  But,  on  considera- 
tion, I  think  exactly  the  same  principle  on  which  I  held 
that  there  was  no  acquiescence  on  the  part  of  O.  H, 
Burrows,  also  compels  me  to  hold  there  has  been  no 
acquiescence  on  the  part  of  any  of  the  others. 

With  regard  to  the  shares  of  the  two  daughters,  there 
is  no  question  about  acquiescence,  because  it  appears  on 
the  Master's  report  that  they  have  received  more  than 
their  shares.  It  is  quite  unimportant,  therefore,  whether 
they  have  acquiesced  or  not,  there  never  can  be  anything 
coming  to  them. 

Without, 
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Witbout,  therefore,  going  into  any  minute  inquiry  as        1855. 
to  the  daughters,  it  appears  to  me  that  there  is  no  case 
0/ acquiescence  here.     I  leave  out  of  the  question,  for 
tlie  moment,  the  letter  of  the  6th  July  1848,  which  is 
nid  to  amount  to  something  more  than  acquiescence ; 
but  the  mere  fact  of  not  having  called  the  money  in  from 
Mr.  Newsham  does  not  appear  to  me  a  circumstance 
disentitling  any  of  the  Plaintiffs  from  insisting  now  on 
the  liability  of  the  other  trustees,  because  I  take  it  that 
although  it  is  perfectly  clear,  on  all  the  authorities  and 
all  principle,  that  no  cestui  que  trust  can  allege  that  to  be 
1  breach  of  trust  which  has  been  done  under  his  own 
sanction  (for  that  is  the  meaning  of  acquiescence,  either 
premus  sanction  or  subsequent  ratification),  or  as  was 
•aid  by  Lord  EMon  in  Walker  v.  Symonds  (a),  "  Either 
concurrence  in  the  act,  or  acquiescence  without  original 
concurrence,  will  release  the  trustees,  yet,"  as  was  added 
bj  Lord  Eldon^  ''  that  is  only  a  general  rule,  and  the 
Court  must  inquire  into  the  circumstances  which  induced 
concurrence  or  acquiescence," — so  here,  where  acqui- 
escence is  alleged,  you  must  look  at  all  the  circumstances 
of  the  acquiescence.    The  extent  of  the  acquiescence  in 
t-lie  present  case  is  merely  this,  that  five  of  these  children 
CI  assume  firom  the  whole  of  the  circumstances,  knowing 
>^othing  at  all  about  their  rights  or  the  liabilities  of  the 
tTusiees,  until  they  attain  twenty-one),  at  the  moment  of 
^lieir  respectively  attaining  twenty-one,  take  no   steps 
against  either  Mr.  Newsham  or  the  other  trustees ;  they 
^<ut  until  the  money  becomes   distributable,  which  is 
^^y  when  the  youngest  child  attains  twenty-one,  and 
^n  the  youngest,  acting  for  them  all,  instantly  applies 
ttid  demands  payment  from  the  person  who  holds  the 
fonds.    It  would  be  a  perversion  of  terms  to  call  that 
■cquiescence.     In  order  to  be  favourable  to  the  trustee 

who 

(a)  Swamt.  1.    See  p.  64. 
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1854.  who  alleges  acquiescence,  it  must  be  a  consent  on  the 
part  of  the  persons  who  have  a  right  to  call  the  trustees 
to  account,  that  they  shall  be  absolved  from  liability,  and 
that  they  will  adopt  the  misapplication  of  the  funds,  as 
having  been  done  under  their  assent  and  sanction.  It  is 
quite  absurd  to  speak  of  acquiescence  in  that  sense  as 
against  the  only  person  who  is  trying  to  get  in  the  funds 
from  the  person  who  holds  them,  and  who  would  be 
under  all  circumstances  the  person  ultimately  respon- 
sible. 

I  think,  therefore,  as  regards  all  the  children,  the 
question  is  brought  to  this,  how  far  the  letter  of  the 
6th  July  1848,  and  the  arrangement  consequent  upon 
it,  deprives  them  of  the  right  against  the  trustees, 
which  but  for  that  letter  they  would  have  been  entitled 
to  assert.  I  do  not  go  through  all  the  other  corre- 
spondence;— I  think  it  is  sufficient  to  state  that  it  is 
a  correspondence  carried  on  by  the  youngest  son,  who 
attained  twenty-one  on  the  19th  June  1846,  and  com- 
menced the  correspondence  in  the  following  month  of 
July,  calling  on  the  trustee  in  whose  hands  the  money 
actually  was,  first  of  all  courteously,  afterwards  more 
firmly;  and  lastly  angrily  insisting  on  payment  of  the 
money.  All  these  attempts  being  ineffectual,  after  the 
lapse  of  two  years  the  Plaintiff,  George  Henry  Burrows, 
the  youngest  son,  who  is  stated  to  have  been  a  banker*8 
clerk  and  who  was  then  twenty-three  years  of  age, 
having  been  unable  to  get  the  money  during  the  two 
previous  years,  but  having  received  some  communica- 
tion from  Mr.  Newsham,  wrote  this  letter  to  him  on 
the  6th  July  1848.  [His  Lordship  here  read  the 
letter,  see  ante,  p.  240.]  Now  from  that  letter  the 
inference  deduced  by  the  Defendants  is,  that  there  had 
been  an  agreement  between  the  children,  represented 
by  G.  H.  BurrowSy  and  Mr.  Newshamy  that  they  would 

give 
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give  up  their  right  of  enforcing  payment  against  him  in        1855. 
consideration  of  his  agreeing  to  pay  the  principal  sum 
by  instalments  of  50Z.  per  year,  with  interest  at  4/.  per 
cent  in  the  meantime.     I  think  that  is  a  fair  inference 
from  the  letter,  though  it  is  not  very  distinctly  stated  in 
the  form  of  an  actual  agreement.     I  do  not,  therefore, 
proceed  on  a  doubt  that  such  an  arrangement  was  entered 
into;  but  the  question  is,  whether  that  arrangement  so 
entered  into,  which,  if  it  had  been  by  persons  entirely 
sui  juris,  cognizant  of  their  rights,  and  who  had  not  the 
protection  of  infancy  continued  after  majority,  would  un- 
doubtedly have  absolved  the  other  debtors  (whether  prin- 
cipals or  sureties  is  immaterial),  can,  under  the  particular 
circumstances  of  this  case,  have  any  binding  operation 
whate?er  in  favour  of  these  trustees  ?     I  am  of  opinion 
that  it  cannot,  and  for  this  reason — It  is  perfectly  obvious 
on  the  face  of  all  the  documents,  that  all  the  children,  as 
^7  successively  came  of  age,  were  entirely  ignorant  that 
^y  had  any  rights  against  any  person  except  News/iam. 
't  vas  undoubtedly  the  duty  of  the  three  trustees  to  have 
had  the  money  in  their  hands,  but  not  having  it  in  their 
"^i&  to  have  explained  to  the  infants  as  they  came  of 
^  what  their  rights  were.     They  not  only  did  not  do 
^"at,  but  the  correspondence  which  takes  place  after- 
^ards — I  will  not  say  necessarily  leads  the  cestuis  que 
^st  to  suppose  but  fortifies  them  in  the  supposition 
^Wch  they  must  have  entertained,  that  they  had  no 
claim  except  against  Newsham.     I  do  not  mean  to  im- 
pute to  Mr.  Walb  in  the  correspondence  which  passed 
l^etweenhim  and  George  H.Bvrrows  any  intention  of  mis- 
leading.   I  think  it  very  likely  that  Mr.  Walls  did  himself 
"^t  know  what  his  liabilities  were.     But  what  took  place 
**»  eminently  calculated — I  will  not  say  to  encourage, — 
but  to  keep  up  in  the  minds  of  the  Plaintiffs  the  notion 
that  they  had  no  claim  against  anybody  but  Newsham  ; 
^^  '  come  to  that  conclusion  from  a  perusal  of  the  two 

letters 
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1855.  letters  that  passed  between  them  in  July  1849.  The  ftnt 
instalment  was  to  have  become  payable,  as  it  will  be  re- 
collected, on  the  1st  July  184S.  As  might  have  been 
anticipated  nothing  was  paid ;  in  truth  Newsham  became 
totally  insolvent,  and  then  on  the  4th  July  1849,  Creorgt 
H,  Burrows  wrote  to  Newsham  as  follows.  [His  Lord- 
ship here  read  the  letter,  see  antej  p.  S40,  expressing  i 
determination  no  longer  to  submit  to  any  delay  on  the 
part  of  Mr.  Newsham.'\  Shortly  after  that,  not  receiviii( 
any  payment  and  not  getting  any  answer,  the  young  mat 
wrote  to  Mr.  Walh  on  the  6th  August  1849.  [His  Lord- 
ship  here  read  the  letter,  see  ante^  p.  241. ]  That  was 
evidently  the  letter  of  a  young  man ;  it  was  written  to 
his  uncle,  whom  he  describes,  it  is  true,  as  trustee  under 
the  will,  but  I  cannot  infer  from  that  he  knew  what  the 
liabilities  of  this  gentleman  were.  He  describes  him 
truly  as  a  trustee  under  the  will,  and  what  answer  does 
the  uncle  or  trustee  send?  [His  Lordship  here  read  the 
letter,  see  ante^  p.  242.]  Now  that  letter,  though  there 
might  have  been  no  intention  of  deception,  was  evidently 
calculated  to  impress  on  the  mind  of  the  young  man,  and 
his  brothers  and  sisters,  that  but  for  any  liability  wbicli 
the  writer  might  incur  by  giving  information  of  the  insol- 
vency of  another  man,  there  was  no  liability  at  all. 

On  the  whole,  therefore,  I  think  it  is  impossible  tc 
read  all  the  correspondence  without  being  satisfied  that 
these  children,  as  they  attained  twenty-one,  knew  nothing 
more  than  that  the  money  was  once  in  the  hands  o 
Newsham  ;  but  they  were  not  lawyers,  and  even  if  the] 
had  been,  it  is  possible  that  they  might  not  be  aware  tha 
the  other  trustees  were  responsible  to  them ;  and  I  am  o 
opinion,  that  neither  on  the  ground  of  acquiescence  nor  oi 
that  of  giving  time  can  they  be  deprived  of  their  rights  or  o 
asserting  them  against  all  the  trustees  if  they  choose  to  cal 
upon  them ;  and  the  circumstance  of  the  money  having  beei 

placed 
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P'^ced  and  always  remaining  in  the  hands  of  Newsham, 

"Oes  not  exonerate  the  other  trustees  in  whose  hands  it 

^^ght  to  ha?e  been  but  was  not,  and  therefore  they  are 

^^^spoDsible.     On  that  short  ground  I  cannot  concur  in 

the  judgment  of  the  Vice-Chancellor  on  the  subject.     In 

"iy  opinion  the  Plaintiflb,  immediately  after  the  money 

became  distributable,  took  the  best  steps  they  could  to 

get  the  money  out  of  the  hands  of  the  trustee  in  whose 

hands  it  bad  been  wrongfully  left  by  the  other  trustees. 

'I*  hey  made  the  best  arrangement  they  could  with  him, 

not  having  been  apprised  as  they  ought  to  have  been  by 

tlie  other  trustees,  that  failing  to  get  the  money  from 

liim  they  were  responsible. 

The  decree  must  therefore  be  varied.  No  account  is 
to  be  taken.  The  subject-matter  of  the  suit  refers  only 
to  the  principal  sum  of  844/.,  and  in  respect  of  that  sum 
tbe  decree  will  be  that  Mr.  Walls  and  Mr.  Cowell  are  as 
iKtween  themselves  and  the  Plaintiffs  responsible,  and 
tliey  must  be  declared  liable  to  pay  the  amount  which 
y^^  already  been  found  due. 


255 


1856. 


On  this  day  Mr.  James  stated  that  a  difficulty  had     MorcA  31. 

arisen  in  drawing  up  the  decree,  inasmuch  as  one  of  the 

J^efendants,  Henry  Cowell,  had  died  before  the  hearing 

^f  the  appeal,  but  after  service  of  notice  of  the  appeal, 

^he  &ct  of  his  death  not  having  been  known  when  the 

appeal  was  heard.     Some  discussion  took  place  as  to 

^^t,  under  the  circumstances,  was  the  proper  course  to 

be  pursued,  and  it  was  ultimately  arranged  between  the 

P^es  that  the  Plaintifi^  should  revive  against  the  exe- 

*^tor  of  the  deceased  Defendant  Henry  Cowell,  and  an 

order  for  that  purpose  having  been  obtained,  the  Lord 

Chancellor  ordered  the  cause  to  be  put  into  the  paper 

^^  first  day  of  sittings  after  term. 

On 
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On  the  case  being  mentioned, 

f^  U  R.B.  OW  8 

,;.  Mr.  Eddis  appeared  on  behalf  of  John  Cofoell,  the 

^J^'       executor  of  Henry  Cowell,  and  admitted  that  he  could 
April  23.      not  distinguish  the  case  of  his  testator,  the  deceased 
executor,  from  that  of  the  Defendant  Walls. 

The  decree  was  accordingly  taken  as  of  this  day,  and 
it  declared  that  the  Defendants  John  Walls  and  Samuel 
Newsham  and  the  estate  of  the  late  Defendant  Henry 
Cowell,  deceased^  the  trustees  of  the  will  of  Thomas 
Burrows,  the  testator,  were  jointly  and  severally  liable 
to  pay  to  the  Plaintiffs  the  sum  of  8447.  4s.  &f.,  the 
balance  found  due  from  the  Defendant  S.  Newsham,  by 
the  Master's  report  made  in  this  cause,  dated  the  S9th 
day  of  May  1854,  in  respect  of  the  monies  arising  from 
the  collection  and  getting  in  the  real  and  personal  estate 
of  the  said  testator,  with  interest  on  the  said  sum  of 
844Z.  45.  8rf.,  at  the  rate  of  4/.  per  cent,  per  annum 
from  the  ^th  May  1854,  until  the  time  of  payment;  and 
after  directing  payment  by  the  Defendants  and  an  ac- 
count against  J,  Cowell,  unless  he  should  admit  assets, 
it  was  referred  to  the  proper  Taxing  Master,  to  tax  the 
Plaintiffs  their  costs  of  this  suit,  and  in  such  taxation  he 
was  to  distinguish  and  certify  separately  so  much  of  such 
costs  as  had  been  occasioned  by  the  Defendant  J,  Walls 
and  the  late  Defendant  H.  Cowell  repudiating  their  lia- 
bility to  the  Plaintiffs  for  the  receipts  of  the  said  De- 
fendant S,  Newsham ;  and  the  Taxing  Master  was  to  tax 
the  Defendant  J.  Walls  and  the  late  Defendant  H.  Cowell^ 
and  the  Defendant  J.  Cowell  as  representative  of  H. 
Cowell,  their  costs  of  this  suit  as  between  solicitor  and 
client,  except  so  far  as  they  had  been  occasioned  by  their 
or  either  of  their  repudiating  their  or  his  liability  to  the 
Plaintiffs  for  the  receipts  of  S.  Newsham,  And  such  of 
the  taxed  costs  of  the  Plaintiffs  as  should  be  found  to 

have 
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bavcbeen  so  occasioned  were  to  be  set  off  against  and        lo55«^ 

deducted  from  the  costs  of  the  Defendant  J.  Walls  and 

the  late  Defendant  H.  Cowell  and  J.  Cowell  as  executor, 

and  if  after  such  set-off  there  should  be  any  deficiency  of 

the  taxed  costs  of  the  Defendant  J.  Walls  and  the  late 

Defendant  H.  Cowell,  and  J.  Cowell  as  executor,  the 

Plaintiffs  were  to  pay  such  deficiency  to  the  Defendants 

/.    Wdk  and  J.  Cowell,  or  if  after  such  set-oflP  there 

should  be  any  deficiency  of  the  taxed  costs  of  the  Plain- 

tifis  occasioned  as  aforesaid,  then  the  Defendants  J.  Walls 

and  J,  Cowell  as  such  executor,  so  far  as  the  estate  of 

his  testator  in  his  hands  would  extend,  and  the  De- 

ftndant  S.  Newsham,  were  to  pay  such  deficiency  to  the 

Plaintiffs.     The  costs  of  the  Defendants  J.  Cowell,  W. 

hUard  and  H.  Oakey  of  this  suit  were  also  ordered 

to  be  taxed,  and  such  costs  were  to  be  paid  to  them  by 

rte  Plaintiffs.     And  the  Defendant  8.  Newsham  was 

ordered  to  pay  to  the  Plaintiffs  their  taxed  costs  not 

before  directed  to  be  set-off  against  the  costs  of  the 

Defendants  J.  Walls  and  H.  Cowell,  and  also  the  costs 

which  the  Plaintiffs  should  pay  to  the  Defendants  J. 

Cmoell,  W.  Pollard  and  H.  Oakey. 
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1854. 


March  28. 

Before  The 
Lords  Jus- 
tices. 

An  executrix, 
b^  a  deed,  re- 
citing that  she 
intended  to  ap- 


NEALE  V.  DAVIES. 


npHIS  was  the  appeal  of  the  Plain tifis,  from  a  decision 
of  Vice-Chancellor  Wood,    on    a  motion   for   a 


decree. 


The  Appellants  were  trustees  under  the  settlement 
ofhertes-  executed  previously  to  the  marriage  of  William  John- 
stoun  Neale  with  Miss  Frances  Herbert  Nishet.  They 
sought  by  the  bill  to  obtain  a  transfer  from  the  Respond- 
ents (who  were  trustees  under  another  deed,  on  which 
the  question  in  the  case  arose),  of  a  trust  fund^  where- 


tator's  assets 
in  pajonent  of 
a  debt  due 
from  him  to 
her,  declared 
trusts  of  the 

to  be  thus  ap-  ""^^  ^^^y  alleged  that  Miss  Frances  Nisbet  was,  at  the 
FJ^P^j?**^ .      time  of  executing  her  settlement,  absolutely  entitled. 

out  makine  the 

appropriation,        ^j^^  ^j^j^  ^^  ^j^^  ^^^^  j^  question  stood  thus:— By  an 
which  was  ,  ^  ^ 

made  after  her  indenture  dated  the  28th  of  March  1831,  made  between 

e^Stowf        ^^^^c^  Viscountess  Nelson,  Duchess  of  Bronte,  of  the 

one  part,  and  George  Charles  Lord  Vernon  of  the  other 

part;   after  reciting  that  Viscountess  Nelson  was  then 

entitled  to  a  sum  of  31,635  francs  of  French  5  per 

Cent.  Consolidated   Rentes,  which  formed  part  of  the 

personal  estate   of  her   late   son  Josiah  Nisbet,  come 

to  her  hands  as  his  executrix,  and  that  she  intended 

forthwith  to  cause  that  sum  to  be  transferred  into  and 

inscribed  in  the  joint  names  of  herself  and  Lord  Vernon, 

the  acting  trustees  of  the  will  of  her  said  late  son,  but 

inasmuch  as  her  late  son  was  indebted  to  her  in  the  sum 

of 


executors. 
New  trustees 
of  the  deed, 
subsequently 
appointed, 
executed  a  de- 
claration of 
trust  (con- 
tained in  the 
deed  appoint- 
ing them), 
whereby  they 
declared  that 
they  would 
hold  the  fund 
upon  the 
trusts.    On 
their  inquiring, 
before  their 


appointment,  for  evidence  in  verification  of  the  recital  as  to  the  existence  of  the  debt 
from  the  testator  to  the  executrix,  none  could  be  discovered : — Heldf  by  Lord  Justice 
Turner,  agreeing  with  Vice-Chancellor  l{^oo</(di88entiente  Lord  Justice  Knight  Bruee)^ 
that  the  trustees  could  not  be  compelled  to  execute  these  trusts  without  further  evidenee 
of  the  settlor's  title  to  appropriate  the  fund. 


Daviess 
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of  7,0001  sterling  at  his  decease,  she  intended  10,800        1854. 
francs,  part  of  the  31,635  francs  rentes,  should  be  appro-  "^ 

pnated  in  satisfaction  of  the  debt  due  from  her  late  son  to  v. 

her,  but  that  the  same  should  be  held  upon  the  trusts 
thereinafter  expressed,  it  was  declared,  that  from  and  im- 
mediately after  the  31,635  francs  rentes  should  have  been 
transferred  into  the  names  of  Lord  Vernon  and  Vis* 
countess  Nehony  they,  their  executors,  administrators  and 
assigns,  should  hold  the  sum  of  10,800  francs  rentes 
(part  of  the  larger  sum)  in  satisfaction  of  the  debt  of 
7,000/,,  and  in  trust  for  Frances  Herbert  Nisbet,  and 
her  two  sisters  (daughters  of  Josiah  Nisbet)^  in  equal 
shares. 

By  an  indenture  dated  the  2nd  oi  June  1845,  made 
hetween  Frances  Vernon  Har court  and  Egerton  Vernon 
JJarcourt  of  the  first  part,  Frances  Herbert  Nisbet,  the 
^idow  of  Josiah  Nisbet,  of  the  second  part,  Frances 
nerbert  Nisbet  (the  daughter)  of  the  third  part,  and  the 
^^spondents  Robert  Davies  and  William  Clement  Drake 
^^^fdaile  of  the  fourth  part,  after  reciting  that  the  31,635 
"^ncs  rentes  had  not  been  transferred  into  the  names  of 
^rd  Vernon  and  Viscountess  Nelson  by  Lady  Nelson, 
^^  her  lifetime,  but  had  since  her  death  been  transferred 
°y  her  executors  into  the  name  of  Lord  Vernon,  and 
*«at  thereupon  Lord  Vernon  became  sole  surviving  trustee 
w  the  purposes  expressed  by  the  former  deed,  and  that 
wd  Vernon  had  died,  and  that  the  parties  of  the  first 
P^    (his  executors)  had   transferred  certain  sums   of 
Consols  (into  which  the  10,800  francs  rentes,  with  the 
accumulations,  had  been  converted)  into  the  names  of 
"Je  Respondents  (the  Respondents  having  been  the  per- 
sons selected  to  be  new  trustees,  as  thereafter  mentioned, 
'n  the  place  of  the  parties  of  the  first  part),  it  was  wit- 
"^*^,  that  the  parties  of  the  first  part  appointed  the 

Respondents 

Vol.  V.  T  D.M.G. 


260  CASES  IN  CHANCERY. 

1854.  Respondents  to  be  trustees  of  the  former  indenture ;  and 
it  was  thereby  further  witnessed^  that  the  Respond- 
ents thereby  declared  that  they  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  such  sur- 
vivor, would  stand  and  be  possessed  of  and  interested  in 
the  sums  of  SI.  per  Cent.  Consolidated  Bank  Annuities, 
which  had  been  transferred  into  their  names,  as  therein- 
before was  mentioned,  upon  the  trusts,  intents  and  pur- 
poses, and  under  and  subject  to  the  powers  and  declara- 
tions, expressed  and  contained  in  and  by  the  thereinbefore 
recited  indenture  of  the  28th  o{  March  1831,  or  such 
of  the  same  as  were  capable  of  taking  effect,  and  upon  or 
for  no  other  trust,  intent  or  purpose  whatsoever. 

By  an  indenture  dated  the  12th  of  December  1846, 
made  between  Frances  Herbert  Nisbet,  the  daughter,  of 
the  first  part,  William  Johnstoune  Neale  of  the  second 
part,  and  trustees  of  the  third  part,  Miss  Nisbefs  share 
of  the  trust  fund  was  settled  previously  to  her  marriage 
with  Mr.  Neale,  The  Appellants  were  the  present  trustees 
of  the  settlement. 

In  1854,  the  Appellants  required  the  Respondents  to 
transfer  the  fund  to  them,  but  the  Respondents  alleged 
that  they  could  not  safely  do  so,  there  being  no  evidence 
forthcoming  to  show  that  Josiah  Nisbet  was  indebted  to 
Viscountess  Vernon  at  the  time  of  his  decease,  although 
inquiry  had  been  made  in  every  quarter  in  which  such 
evidence  would  probably  have  been  found,  if  the  fact  had 
been  as  recited. 

The  Appellants  then  instituted  the  present  suit,  pray- 
ing by  their  bill  that  the  Respondents  might  be  decreed 
to  transfer  to  them  Mrs.  Neale's  share  of  the  trust  fund, 

according 
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•ccording  to  the  trusts  of  the  indenture  of  the  28th  of        1854. 
^arch  1831. 

A  motion  for  a  decree  accordingly  was  made  before 
the  Vice-Cbancellor.   On  the  part  of  the  Respondents  one 
of  them  deposed,  that  in  April  1845,  pending  their  ap- 
pointment as  new  trustees  of  the  deed,  the  Deponent  in- 
quired of  the  gentlemen  who  had  acted  as  Lady  iVi?&on'* 
*>"citor8,  whether  they  had  any  documentary  or  other 
evidence  in  proof  of  the  recital  that  Josiah  Nisbet  was 
^bted  to  his  mother  in  7,000/.,  and  that  these  gentle- 
^^^  repUed,  that  after  a  careful  search  they  could  find 
^^  such  document.     He  further  deposed,  that  he  had 
**^de  diligent  inquiries  in  all  other  quarters  from  which 
appeared  likely  that  information  as  to  the  said  alleged 
^^t  could  be  obtained,  but  had  been  unable  to  obtain 
^y  evidence  or  any  information  whatever  substantiating 
^   truth  of  the  recital ;  and  in  particular  had,  in  May 
^5,  written  to  Mrs.  Neale  (then  Miss  F.  H.  Nisbet) 
^■^itig  for  information  as  to  the  alleged  debt,  to  which 
"^^8.  Neale  replied,  that  she  never  understood  that  such 
circumstance  existed.     The  deponent  further  stated, 
^^at  he  had  consulted  a  gentleman  at  the  Chancery  Bar, 
^^w  one  of  Her  Majesty's  counsel,  who  advised  him, 
^"^t,  without  some  documentary  evidence  in  proof  of  the 
^^bt,  it  would  not  be  safe  for  the  trustees  to  pay  over 
^lie  principal  of  the  trust  fund  to  the  testator's  daughters 
^  their  attaining  twenty-one;  and  that,  upon  application 
Wing  made  by  the  Appellants  for  the  transfer  of  the 
fundi  to  them,  the  same  counsel  was  again  consulted  on 
helialf  of  the  Respondents,  and  advised  that  they  could 
not  safely  make  the  transfer  without  the  direction  of  the 
Court. 

The  Vice-Chancellor  directed  the  motion  for  a  decree 
T2  to 
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to  stand  over,  with  liberty  for  Xhe  Appellants  to  amend 
the  bill  by  adding  parties,  and  they  now  appealed  from 
that  decision. 

Mr.  Rolt  and  Mr.  J.  V.  Prior  for  the  Appellante. 

The  Respondents  do  not  suggest  that  they  have  Bxiy^^^.mrjm^'i 
ground  for  doubting  the  existence  of  the  debt  to  Lady^^  J^^^^&y 
Nelson  from  her  son.  All  they  say  is,  that  there  is  nac^Mrm'  n< 
evidence  of  the  facts.  But  before  they  accepted  ih^MrW^m-  th 
trust  they  inquired  and  knew  the  state  of  the  evidence  ^^^s^^^mcc 
Can  trustees,  who  have  procured  the  fund  to  be  trans-js^f^r^flana 
fcrred  into  their  names  by  executing  a  declaration  o^^  .m  o; 

trust,  afterwards  set  up  a  difficulty  in  the  way  of  execute .klv  -^^^at* 
ing  the  duty,  which  they  undertook  being  aware  of  aM^a^^  ^jj 
the  circumstances  of  the  case? 

Mr.  W,  M.  James  and  Mr.  Selwyn  for  the  RsponciaKi^  'd- 

ents. 

The  Vice-Chancellor  thought  that  the  Court  could  ^ 
not  direct  the  Respondents  to  do  what  might  be  a  breach 
of  trust     The  fund  belonged  to  the  estate  of  the  testator, 
whose  executrix  the  settlor  was.      She  recites  by  the 
settlement  that  she  is  beneficially  entitled  to  it.     But  the  '<^^= 

fund  was  never  in  her  lifetime  severed  from  the  bulk  of  ^^^t 

the  testator's  estate,  and  what  right  had  any  one  to  sever  ^  ] 

it  who  was  not  the  representative  of  the  testator?     All  ^ 

that  the  Respondents  desired  was  the  indemnity  of  the  ^^ 

Court.     They  take  the  fund  with  notice  of  its  being  ^ 

assets  of  the  testator.  Can  they  part  with  it  without 
proof  that  it  was  properly  appropriated,  or  the  concur* 
rence  of  the  persons  interested  in  the  testator's  estate? 

Mr.  JRolt  in  reply. 
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1864. 
The  Lord  Justice  Turner. 

*  am  of  opinion  that  the  order  of  the  Vice- Chancellor 
*^  right.  It  is  true  that  the  trustees  accepted  the  fund 
^pon  the  trusts  of  the  settlement  of  1831,  but  there  is  a 
doubt  whether  it  ought  to  be  held  on  those  trusts.  It  is 
*^id  that  they  knew  of  this  doubt  when  they  accepted 
^"e  trusts;  but  I  take  it  to  be  the  law,  that  if  a  trustee 
has  accepted  a  fund  upon  certain  trusts,  and  then  re- 
<^ives  information,  making  it  doubtful  whether  he  ought 
to  execute  those  trusts,  he  has  a  right  to  come  to  the 
Court  for  its  direction,  whether  the  trusts  ought  to  be 
^^ecuted.  How  is  the  case  altered  by  his  knowing  of 
the  existence  of  this  doubt  at  the  time  when  he  accepts 
the  trusts?  It  may  be  altered  in  this  respect;  that  he 
Diay  be  liable  for  the  consequences  of  his  having  ac- 
cepted the  trusts ;  but  it  cannot,  in  my  opinion,  be  altered 
so  as  to  bind  him  to  apply  the  fund  to  purposes  at  vari- 
ance with  the  trusts  to  which  the  fund  is  subject,  or  on 
^hich  it  ought  to  be  held. 

Suppose  a  person  accepts  a  fund  on  certain  trusts,  and 
then   another,  claiming   the   fund  under   a    paramount 
trust,  gives  notice  of  his  claim  to  the  trustee,  and  says 
that  he  will  hold  the  trustee  personally  liable  if  he  deals 
^ith  the  fund  in  a  manner  contrary  to  the  paramount 
trust    Could  the  trustee,  in  the  face  of  such  a  notice, 
transfer  the  fund  to  his  cestuis  que  trustent?    In  the 
case  which  I  have  put,  if  all  the  cestuis  que  trustent 
claiming  under  the  paramount  trust  were  adult,  the  trus- 
tee might  protect  himself  by  giving  them  notice,  that  if 
^hey  did  not  within  a  reasonable  specified  time  take  pro- 
ceedings to  enforce  their  claim,  he  should  proceed  to  dis- 
^bute  the  fund  according  to  the  trusts  which  he  had 
declared;  for  then,  if  the  paramount  cestuis  que  trustent 
^id  not  institute  a  suit,  he  would,  as  I  apprehend,  be  in- 
demnified. 
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1854. 


demnified.  But  where  infants  or  unborn  children  are 
concerned  no  such  notice  could  preclude  their  right  to 
assert  their  title  to  the  trust  fund.  These  trustees 
know  that  the  fund  which  they  hold  was  originally 
subject  to  other  trusts.  They  have  no  proof  that  it  has 
been  discharged  of  those  trusts.  There  is  no  proof  of  title 
beyond  the  recital  that  Lady  Nelson's  son  was  indebted 
to  her  in  7^000/.^  and  the  recital  that  she  intended  a  part 
of  his  estate  to  be  appropriated  to  answer  the  debt.  To 
decree  a  transfer  of  these  funds  may  be  to  apply  to  one 
trust  property  that  which  belongs  to  another. 


I  think  the  decision  of  the  Vice-Chancellor  was  right, 
though  I  regret  the  necessity  of  such  a  decision.  I  have 
oflen  had  occasion  to  consider  the  question  of  the  liabi- 
lity of  trustees  under  such  circumstances,  and,  where  an 
indemnity  could  be  given,  I  have  advised  them  to  act  on 
such  an  indemnity,  but  this  is  not  such  a  case. 

TTie  Lord  Justice  Knight  Bruce. 

I  dissent  entirely.  In  June  1845  a  family  having  a 
sum  of  stock  which  they  desire  to  have  held  upon  cer- 
tain trusts,  request  two  gentlemen  to  undertake  the 
trusts,  and  to  allow  the  fund  to  be  transferred  into  their 
names  for  this  purpose.  The  two  gentlemen  consent,  and 
by  so  consenting  obtain  a  transfer  of  the  stock  into  their 
names,  executing  a  deed,  by  which  they  declare  that  they 
will  hold  the  fund  on  the  trusts  for  the  purposes  of 
which  alone  they  obtained  the  transfer.  In  1854,  with 
the  same  information,  neither  more  nor  less,  with  the  same 
grounds  of  belief,  neither  more  nor  less,  they  say  to  their 
cestuis  que  trustent,  "  There  is  some  adverse  claim,  which 
existed  to  our  knowledge  when  we  accepted  the  trust, 
and  we  will  keep  back  the  fund  till  the  validity  of  the 
adverse  claim  is  settled."  I  am  of  opinion  that  it  is  not 
competent,  in  law,  equity  or  honesty,  for  men  so  to  act. 

I  am 
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I  im  of  opiDion  that  if,  by  paying  the  fund  to  their  ces- 

tois  que  trustent,  they  would  make  themselves  personally 

liable  to  the  adverse  claimant,  in  the  event  of  his  claim 

being  successful,  they  were  and  are  bound  nevertheless 

to  perform  the  trust  which  they  undertook.     But  in  my 

judgment  they  would   plainly  not  be  thus  liable.      I 

consider  that  parting  with  the  trust  fund  in  accordance 

tith  the  duty  which  they  undertook,  they  would  not  be 

inswerable  to  the  adverse  claimant.      As  however  two 

learned  judges  of  the  Court  entertain  a  different  opinion, 

the  order  will  of  course  stand. 
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Appeal  dismissed.    Costs  to  be  costs  in  the  cause. 


WING  V.  HARVEY.  .    .,,. 

AprU  20. 

npHIS  was  a  claim  which  came  on  to  be  heard  origi-     Before  The 

nally  before  their  Lordships  by  arrangement.     The     ^^^^^  J"*" 

Plaintiff  was  the  assignee  of  a  policy  for  300/.,  on  a  life  ^  jjf^  policy 

which  had  determined,  and  he  sought  payment  of  the  was  subject  to 
•  .  ^  ,  .  .  mi      *  condition 

insurance  monies,  or  a  return  of  his  premiums.     Ihe  making  it  void 

policy  was  effected  in   1829,  by   William  Bennett,  of'^^K*""'!? 
j>     .  ''  went  beyond 

^(ongham,  on  his  own  life,  with  "  The  Norwich  Union  the  limits  of 

Society,"  which  was  represented  by  the  Defendant.  ^HSnTe?" 

An  assignee  of 

On  the  policy  was  indorsed  the  following  condition : —  paying  the  ° 

{>reniium  to  a 
ocal  agent  of 
"  it  the  party  upon  whose  life  the  insurance  is  granted  the  assurance 

shall  go  beyond  the  limits  oi  Europe,  without  the  licence  wciety,  at  the 

«  .  place  wnere 

0'  the  directors,  this  policy  shall  become  void :  the  in-  the  assurance 

„„..«..^«  l^ad  been  ef- 
surance  ^^^^^^^  j„. 

formed  him 
^  the  asfored  was  resident  in  Canada.     The  agent  stated  that  this  would  not  avoid 
tU  policy,  and  received  the  premiums  until  the  assured  died : — Held,  that  the  society 
vm  precluded  from  insisting  on  the  forfeiture. 


CASES  IN  CHANCERY. 

1854.  surance  intended  to  be  hereby  effected  shall  cease,  and 
the  money  paid  to  the  society  become  forfeited  to  its 
use." 

The  policy  was  effected  at  a  branch  office  at  Bury  St. 
Edmunds^  at  which  a  Mr.  Lockwood  was  the  agent  of 
the  society,  and  the  premium,  on  effecting  it,  was  paid  to 
yiv.  Lockwood.  In  October  1829,  the  policy  was  assigned 
by  Mr.  Bennett  to  the  Plaintiff,  as  a  security  for  an 
annuity. 

A  subsequent  grant  of  an  annuity  was  made  by  Mr. 
Bennett  to  the  Plaintiff,  and  another  policy  effected  and 
assigned  to  the  Plaintiff,  and  notice  of  the  assignment 
given  at  the  branch  office.  The  annual  premiums  of 
61.  &.  and  4Z.  5s.  6d.,  payable  on  the  policies,  were  regu- 
larly paid  by  the  Plaintiff  or  his  solicitor  to  Mr.  Lock- 
wood,  who  transmitted  them  to  the  head  office  at  JVbr- 
wich.  In  June  1835,  Mr.  Bennett  went  to  Canada, 
where  he  continued  to  reside  till  July  1849,  when  he 
died.  Upon  Mr.  Lockwood  applying  for  some  of  the 
premiums  upon  the  policies,  after  June  1835,  the  Plain- 
tiff informed  him  of  Mr.  Bennetfs  residence  in  Canada, 
and  asked  whether  it  would  be  safe  to  pay  the  premiums. 
Mr.  Lockwood  answered,  that  the  policies  would  be  per- 
fectly good  provided  the  premiums  were  regularly  paid. 
The  premiums  were  accordingly  paid  and  transmitted  to 
the  head  office  at  Norwich,  whence,  in  the  years  184S 
and  1847,  certificates  of  bonuses  declared  in  respect  of 
the  policies  were  forwarded  to  the  Plaintiff,  as  the  owner 
of  them,  through  Mr.  Lockwood. 

In  1847,  ^r.  Lockwood  died,  and  Mr.  Jokn  l^hampson 
was  appointed  in  his  place  by  the  society,  as  their  agent  at 
Bury  St,  Edmunds.  He  also  received  and  transmitted  to 
the  head  office  the  premiums  paid  by  the  Plaintiff.     Mr. 

Bennetfs 
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"^metts  absence  was  stated  to  Mr.  Thompson^  on  his 
applying  for  the  premiums.  Mr.  Bennett  died  in  1847, 
^^hereupon  the  Plaintiff  demanded  the  insurance  monies, 
^itfa  the  bonuses,  which  had  been  appropriated  to  the 
policies.  The  society  refused  payment  on  the  ground  of 
Mr.  Bennett* 8  residence  in  Canada.  They  offered,  how- 
ever, to  repay  the  premiums  which  had  been  paid  since 
Nf  r.  Bennett  left  Europe,  with  interest  at  4/.  per  cent. 

The  present  claim  was  then  filed,  seeking  payment  of 
tbe  insurance  monies  and  bonuses,  or  in  the  alternative 
tlie  repayment  of  all  the  premiums  which  had  been  paid 
from  the  beginning  upon  the  policies,  with  interest  at  5/. 
per  cent 

The  above  facts  were  verified  by  affidavits,  and  aflSda- 

Vits  were  also  filed  in  support  of  the  claim,  to  show  that 

the  head  office  at  Norwich  had  notice,  independently  of 

the  notice  given  to  their  local  agent,  that  Mr.  Bennett 

vas  residing  in  Canada.     By  them  it  appeared  that  a 

vill  of  a  person  named  Younge,  who  died  in  Canada,  was 

produced  at  the  head  office,  and  appeared  to  have  been 

attested  there  by  Mr.  Bennett,  described  as  formerly  of 

^^ham  ;  and  further,  that  in  1848,  the  secretary  of  the 

•odety  at  the  head  office  received  a  letter,  in  which  Mr. 

^neit  was  referred  to  as  the  only  person  from  Bury 

^^*  Edmunds  whom  the  writer  knew  in  Canada. 

Mr.  Glasse  and  Mr.  Fooks  for  the  Plaintiff. 

This  is  a  mutual  assurance  society,  and  therefore  the 
uialogy  to  a  case  in  which  an  article  in  a  partnership 
'Sr^ment  has  been  deviated  from  by  common  consent 
"  ^ery  close,  and  notice  to  one  member  is  notice  to 
^^  society.  With  regard  to  notice,  however,  it  is  not 
'^^cessary  to  resort  to  that  argument.  Lockwood  and 
^n/>fon  were  the  agents  of  the  company,  with  re- 
ference 
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1854*  ference  to  their  business  at  Bury  St.  Edmunds,  and 
notice  to  them  was  sufficient.  They  were  the  agents 
through  whom  representations  were  made  to  the  society* 
and  the  Plaintiff  was  entitled  to  assume  that  the  society 
would  be  informed  of  all  that  was  communicated  to  their 
agents. 

Mr.  Malim  and  Mr.  Rogers  for  the  Defendant 

The  policies  became  void  by  the  breach  of  the  con- 
dition indorsed  upon  them,  and  could  only  have  been 
again  entered  into  by  the  association  itself,  or  some 
person  having  authority  from  them.  Lockwood  had  no 
authority  to  grant  a  policy  in  contravention  of  the  rules 
of  the  society.  He  could  not  contract  so  as  to  bind  the 
society  that  the  assured  might  leave  Europe^  and  that 
the  society  should  receive  premiums  adapted  to  a  re- 
sidence in  Europe  only.  In  Acey  Y.Femie{a),  the  Court 
of  Exchequer  held^  that  the  agent  of  an  insurance  office 
had  no  authority  to  receive  the  premium  after  the  fifteen 
daysy  at  the  expiration  of  which,  without  payment,  the 
policy  was  to  be  avoided.  [The  Lord  Justice  Turner. 
There  had  been  no  representations  in  that  case  by  the 
agent  of  the  office.]  [The  Lord  Justice  Knight 
Bruce.  Here  the  agent  accepted  the  premium.  If  he 
had  not  done  so,  the  Plaintiff  might  have  gone  to  another 
office,  but  the  office  receives  the  money,  and  now  refuses 
to  pay  the  insurance.]  Lockwood  had  no  authority  to 
make  such  a  representation.  He  was  the  agent  of  the 
office  for  the  purpose  of  receiving  premiums  which  ought 
to  be  paid  on  the  conditions  expressed  on  the  policy. 
He  could  not  dispense  with  those  conditions,  nor  could 
any  one  reasonably  ascribe  to  him  such  an  authority. 
Why  did  not  the  Plaintiff  inquire  at  the  head  office  ? 
The  only  difference  between  the  present  case  and  Acey  v. 

Femie 

(a)  7  Af.  4-  W.  151. 


» 
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•^^rwi  is  B3  to  the  event  on  which  the  policies  are  made        1854«. 
^oid.   The  principle  is  the  same  in  both.     [The  Lord 
^^STicE  Knight  Bruce.    Suppose  the  agent  of  a  land- 
'ord  to  receive  rent,  after  observing  that  a  breach  of 
covenant  had  been  committed,  could  the  landlord  re- 
enter?]   Perhaps  not,  if  the  agent  wsls  an  authorized 
land  agent,  but  if  he  were  an  ordinary  farm  servant  he 
ooold  not  be  supposed  to  have  authority  to  waive  a 
breach  of  covenant.     The  agent  here  could  not  bind  the 
•odety  unless   expressly  authorized  so  to  do.      [TTie 
Lord  Justice  Knight  Bruce.     How  was  the  Plaintiff 
to  know  the  limits  of  the  agent's  authority  ?]     From  the 
satore  of  his  duty^  which  was  to  receive  premiums  ac- 
cording to  the  contract.     It  could  not  be  presumed  from 
this  that  he  had  authority  to  vary  the  contract.     [  The 
Lord  Justice  Knioht  Bruce.     Did  not  the  Plaintiff 
ptythe  premiums  upon  the  condition  that  the  policies 
were  to  be  considered  as  valid  and  subsisting,  and  if  he 
did  can  he  be  treated  as  if  he  had  paid  unconditionally? 
How  can  he  be  reinstated  in  his  original  position,  the 
life  having  dropped?]     If  he  cannot  it  is  his  own  fault, 
lor  not  having  himself  communicated  with  the  office  at 
Jforwich.     The  evidence  shows,  that  whenever  either 
ot  or  his  solicitor  paid  the  premiums  it  was  with  a  doubt 
whether  the  policies  continued  valid,  and  the  covenants 
m  the  annuity  deed  contemplate  the  payment  of  larger 
premiums  on  the  assured  going  out  of  Europe. 

Mr.  Glasse  was  not  called  upon  to  reply. 

The  Lord  Justice  Knight  Bruce. 

If  the  directors,  represented  by  the  Defendant,  had 
themselves  personally  received  the  premiums  which  Mr. 
Loehcood  received,  with  the  same  knowledge  that  he 
had;  there  certainly  would  have  been  a  waiver  of  the  for- 
feiture, and  the  defence  in  this  case  would  have  been  in- 
effectual 
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1854.       effectual.    But  he  was  their  agent,  for  the  purpose  of  re- 
^^^^      ceiving  premiums  at  least  on  subsisting  policies.     The 
o.  premiums  in  question  were  paid  to  him  on  the  faith  of  the 

Hartey.  policies  continuing  valid  and  effectual  notwithstandii^ 
Mr.  Bennett's  departure  for  Canada  and  residence  there^ 
a  faith  in  which  Mr.  Lockwood  knowingly  acquiesced^ 
and  to  which  he  expressly  acceded.  The  premiains 
thus  paid  having  been  transmitted  by  Mr.  Lockwood 
from  time  to  time  to  the  directors,  and  retained  by  them 
without  objection,  I  think  that  whether  Mr.  Lockwood 
informed  or  did  not  inform  them  in  fact  of  the  true  state 
of  circumstances  in  which  the  premiums  were  paid  to 
him,  the  directors  became  and  that  they  are,  as  between 
them  and  the  Plaintiff,  as  much  bound  as  if  he  had  paid 
the  premiums  directly  to  themselves,  they  knowing  at 
the  time,  on  each  occasion,  the  place  of  Mr.  Bennett's  re- 
sidence. The  directors,  taking  the  money,  were  and  are 
precluded  from  saying  that  they  received  it  otherwise 
than  for  the  purpose  and  in  the  faith,  for  which,  and  in 
which  Mr.  Wing  expressly  paid  it.  If,  however,  it  were 
important  for  any  purpose  of  this  suit  to  determine 
whether  it  ought  to  be  inferred,  that  the  directors  re- 
ceived from  Mr.  Lockwood  some  at  least  of  the  premiums, 
with  actual,  direct,  and  personal  notice  of  Mr.  Benneifs 
foreign  residence,  I  should  hold,  upon  the  materials 
before  the  Court,  an  affirmative  answer  to  be  the  correct 
answer  to  that  question. 

It  is  unnecessary  to  refer  to  the  case  of  the  BuJte  of 
Beaufort  v.  Neeld{a),  as  decided  by  the  House  of 
Lords  I  think  in  1845,  though  perhaps  the  principles 
on  which  that  decision  proceeded  are  not  inapplicable  to 
the  present  controversy. 

Tke 

(a)  2  C/.*  Fm.  248. 
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1854 

ne  Lord  Justice  Turner.  "^  ^^ 

la  this  case  Mr.  Lockwood.  and  afterwards  his  sue-      ,^  *'- 

Harvey. 
^^••w  Mr.  Thompson,  were  beyond  all  doubt  the  agents 

^  the  insurance  office  to  receive  the  premiums  payable 
^'Pon  the  policies,  and  they  successively  did    receive 
^ose  premiums  upon  the  policies  during  the  whole 
Period  firom  1835,  when  Mr.  Bennett  went  to  Canadi, 
^  1849,  when  he  died.     The  premiums  were  received 
^th  a  knowledge,  on  the  part  of  Mr.  Lockwood  and  Mr. 
^^^ompson,  that  the  payments  were  made  by  Mr.  Wing 
ttpon  the  faith  of  the  policies  being  subsisting  policies 
Azad  valid,  notwithstanding  the  absence  of  Mr.  Bennett 
bii&jond  the  limits  of  Europe,  and  the  society  or  their 
ofiBcers  received  those  premiums  without  objection.     It 
Ib^b^  been  said,  however,  that  the  office  so  received  them 
wSthout  having  notice  of  Mr.  Bennett's  residence  beyond 
tlimc  prescribed  limits.     Now  if  it  was  material  to  decide 
tlimJit  question  of  fact,  I  should  hold,  upon  the  affidavits 
before  us,  that  the  office  was  affected  with  notice  of  the 
a.bsence  of  Mr.  Bennett  beyond  the  boundaries  limited 
lk>y  the  policies.     I  think  it,  however,  immaterial  to  de- 
^teYmiiie  that  question.     The  office  undoubtedly  received 
tlic  money  from  their  agents  to  whom  it  had  been  paid 
"v^poQ  express  terms  and  conditions,  and  the  office,  having 
^Id  out   Mr.  Lockwood  and    Mr.   Thompson   to  the 
^orld  as  their  agents  for  the  purpose  of  receiving  the 
Premiums,  I  think  it  became  the  duty  of  Mr.  Lockwood 
^  Mr.  Thompson,  and  not  that  of  the  Plaintiff*,  to  com- 
municate to  the  head  office  at  Norwich  the  circumstances 
under  which  those  premiums  had  been  paid  to  and  re- 
ceived by  them,  and  the  representations  which  were 
inade  on  the  occasions  of  such  payments  and  receipts. 
Upon  these  grounds  my  opinion  is,  that  these  policies 
must  be  considered  to  have  been  continuing  policies,  and 
that  this  claim  must  therefore  be  allowed. 
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Aprii^22, 25,  ROBINSON  i;.  LOWATER. 

Before  The  fTlHIS  was  an  appeal  from  the  decision  of  the  J 

TicEs.  o(  the  Rollsy  holding  that  the  executors  of 

A  tesutor  de-  tator  named  Richard  Sulley  had  power  to  sell  an 

lifr  wUh  con-*^  situate  in  the  Sandfield,  at  Nottingham,  and  to  | 

tin^ent  re-        valid  receipt  to  the  purchaser, 
mamdere  over, 
and  then  de- 
vised other  By  ^he  ^iii   ^hich  was  dated  the  11th  of  Jiww 
lands  to  an-  "^ 
other  tenant      the  testator  devised  three  messuages  situate  in  Ht 

contingent  re-  -P^^>  Nottingham,  and  also  four  messuages  silui 
mainders  over,  Knotted  Alley,  Nottingham,  to  the  use  of  his  dai: 
the  latter  lands  Elizabeth,  for  her  life,  with  remainder  to  the  use 
ment^of  ^*^"  *"^  ^^^'^  ^^  children  which  should  be  living  a 
mortgage  on  death,  and  of  their  respective  heirs  and  assigns  for 
land8°"m[also  *®  tenants  in  common,  with  a  gift  over,  in  case  hi 
with  his  debts  daughter  should  die  without  leaving  issue.  The 
|^ve"o^x-"  tor  also  devised  certain  messuages  in  Nottingltam 
^7*^— H^/  ^^  ^^^  closes  in  the  Sandfield  at  Nottingham,  to  th 
that  the  exe-  of  his  son  jRichard  Sulley,  for  life,  with  remain^ 
JSwe/of  Mle  ^^®  "®^  ^^  '"^  children  who  should  be  living  « 
by  implication,  decease,  as  tenants  in  common,  with  a  limitation  i 
a"sale  of  the^'  event  of  that  remainder  not  taking  effect.  And  he 
latter  lands  by  devised  and  bequeathed  all  his  hereditaments  am 
the  devisees 'of  estate,   and   shares   of  hereditaments    and   real  € 

the  former  had  gituate  and  being  at  Arnold,  in  the  county  of  Nottint 

no  equity  . 

against  the        and  all  Other  his  real  estate  whatsoever  and  wheresi 

uTresnect  of      ®"^  ®''  ^^^  ready  money  and  securities  for  money  (e 

the  charge        for  what  his  son  in  law  John  Parr  might  owe  him 

gage  debt.         decease),  household  goods  and  furniture,  twist-ne 

chines,  chattels,  personal  estate,  credits  and  efiec 

what  nature  or  kind  soever,  which  he  might  die  posa 


Robinson 

V. 
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^*i   unto  and  to  the  use  of  his  son  Richard  SuUey, 
^<lof  his  heirs,  executors,  administrators  and  assigns  for 
^^er,  subject  nevertheless,  and  he  thereby  charged  the 
•^Uue  with  and  to  the  payment  of  the  sum  of  200/.  owing     Lo^atee 
to  Mrs.  Sarah  Waplington  on  mortgage  of  his  messu- 
ages so  devised   to   his  daughter  Elizabeth  Sulley  as 
itforesaidy  and  of  the  legacies  therein  mentioned,  and 
with  and  to  the  payment  of  his  just  debts  and  funeral 
and  testamentary  expenses.     But  if  his  said  premises  at 
Arnold^  and  his  said  personal  estate,  should  not  be  suffi* 
cient  for  that  purpose,  then  he  thereby  charged  his  two 
closes  in    the  Sandjield  at  Nottingham  aforesaid  with 
the  pajrment  of  such  deficiency;  and  he  appointed  his  son 
Bkhard  SulUy  sole  executor  of  his  will. 

The  testator,  by  a  codicil  to  his  will,  revoked  the  de- 
vise of  the  real  estate  at  Arnold  to  his  son  Richard 
S«2tey.  He  died  in  July  1819,  and  his  will  was  proved 
by  his  son  Richard  Sulley y  who  exhausted  the  personal 
wtate  in  payment  of  the  testator's  funeral  and  testamen- 
tvy  expenses  and  debts,  except  the  mortgage  debt  due 
to  Sarai  Waplington. 

He  also  sold  the  two  closes  in  the  Sandjield  to  a 
Phaser  named  Nathaniel  Sulley^  in  whom  an  out- 
tUnding  legal  estate  in  fee  simple  in  them  had  been  and 
^QtJDued  vested  as  a  trustee  for  the  testator  and  his  heirs. 
*^  purchaser  had  notice  of  the  will. 

The  Plaintiffs,  who  were  entitled  under  the  will  to 

^  estate  mortgaged  to  Mrs.  Waplington^  instituted  the 

[veseot  suit  against  the  persons  who  were  entitled  to  the 

closes  hi  the  Sandfield,  and  who  claimed  under  Natlianiel 

Sulley,  praying  by  their  bill  that  the  Defendants  might 

pay  the  mortgage  debt  secured  on  the  estate  devised  to 

Elizabeth^ 
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Elizabeth,  or  otherwise  that  the  Sandfield  closes  mig^ 
be  sold^  and  the  proceeds  applied  in  such  payment. 


The  cause  came  on  to  be  heard  on  a  motion  -^^v^ 
decree.  The  Master  of  the  Rolls  dismissed  the  b^*^^^ 
The  Plaintiffs  appealed. 

The  case  is  reported  below  in  the  17th  Volume  ^^ 
Mr.  BeavarCs  Reports  (a). 

Mr.  Craig  and  Mr.  Batten,  in  support  of  the  Appe^^^® 

This  is  not  a  case  in  which  the  executor  had  a  powk^"^  ^^ 
to  sell.  It  is  true,  that  under  a  direction  in  a  will  thtf^^ 
land  shall  be  sold  for  payment  of  debts,  without  sajirm  ^"^ 
by  whom,  the  executor  takes  a  power  of  sale  by  implict^>*  * 
tion  ;  but  that  has  never  been  extended  to  a  case  whe*'^^^ 
there  is  no  direction  to  sell,  but  merely  a  charge  of  debtiS^^  ~ 
In  Gosling  v.  Carter  (i),  one  of  your  Lordships  held  ^^ 
to  be  a  question  of  intention,  to  be  collected  from  thrf-^ 
whole  will,  whether  the  executor  took  such  a  powe^^"^*' 
Here  the  limitations  of  the  estates  render  such  an  intei*^^^ 
tion  extremely  improbable.  In  Forbes  v.  Peacock  (cs^'^c 
the  Lord  Chief  Baron  said,  "  It  appears  to  me,  ufi^jm  ^po« 
the  authority  of  the  cases  cited,  that  where  a  power  *"  ' 
given  to  sell  property  for  the  purpose  of  either  payiu  -^■■1 
debts  or  legacies,  or  of  converting  them  into  a  residual 
fund,  that  power  must  from  its  nature  belong  to 
executors.  The  estate  no  doubt,  in  point  of  law,  descent 
to  the  heir-at-law,  subject  to  the  power  to  sell ;  but  tl 
heir-at-law  is  not  bound  to  make  any  distribution ;  th- 
is the  duty  of  the  executors.** 

The  point  has  indeed  been  settled  by  the  recent 
(«)  Fiige  5W.      (6)  I  Coii.  65a      (c)  U  If.  *  W.  630—637. 


LOWATER. 
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^f  Doe  d.  Jones  Y.  Hughes  (a).     In  that  case  a  testator        1854. 

had  by  his  will  charged  all  his  real  and  personal  estate      S^'  ^^^ 

with  payment  of  his  debts,  and  died  intestate  as  to  one  v. 

^tate:  it  was  held,  that  this  estate  descended  to  the 

"^ir,  subject  to  a  charge  which  could  only  be  enforced 

'Q  equity,  and  that  the  executrix  had  no  implied  power 

^   sell  or  mortgage  it  for  the  payment  of  the  debts. 

LXh  Lord  Justice  Knight  Bruce.     Does  that  case 

^^al  with  anything   beyond  the  question  of  the  legal 

^^tate?     Can  it  govern  the  present,  which  is  an  applica- 

tton  to  a  Court  of  Equity  to  give  effect  to  a  charge?] 

Tfce  question  in  the  present  case  is  as  to  the  power  of 

*ii€  executor  to  sell,  and  is  not,  we  submit,  one  on  which 

Equity  can  differ  from  law.    A  power  of  sale  has  never 

l>een  held  to  be  implied  in  equity  where  it  would  not  be 

•.^  law.    ITTie  Lord  Justice  Turner.     Does  a  charge 

oF  debts  amount  to  a  direction  to  institute  a  Chancery 

simit?    Would  not  that  consequence  follow  from  holding 

^hat  the  executor  could  not  sell  ?]     The  same  question 

lay  be  asked  with  reference  to  the  act  of  parliament 

laking  real  estates  assets  for  payment  of  debts.     [Tlie 

Lord  Justice  Turner.     But  must  not  the  testator  be 

K^^lten  to  have  intended  to  do  something  more  than  would 

Kis.Tebeen  done  by  the  law  in  the  absence  of  any  direc- 

^^>o?]    [The  Lord  Justice  Knight  Bruce  referred  to 

^Jiaw  Y.  Sorrer  (b).]     All  that  was  held  in  that  case 

^^,  that  the  executor,  with  the  trustee,  who  had  the 

'^S^^l  estate  in  fee,  could  make  a  title :  not  that  the  executor 

^ould  sell  alone.     On  Shaw  v.  Borrer  being  cited  in 

^^^>e  d.  Jones  v.  Hughes^  Baron  Parhe  said,  "  Those 

^^^es  only  show,  that  where  there  is  a  devise  to  certain 

V^TSons  for  the  payment  of  debts,  that  imports  a  trust  in 

t\iofte  persons  to  raise  money  to  pay  debts ;  but  is  there 

uny  authority  that  a  charge,  simpliciter,  on  lands  in  the 

hands 
W  6  Etch,  223.  (b)  1  Keen,  559. 

Vo).V.  U  d.m.g. 
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1854.       bands  of  the  heir  gives  the  executor  power  to  sell  the 
^^^^      lands  for  the  payment  of  the  debts?"   This  question 
o.  shows^  that  in  the  opinion  of  the  learned  Judge  an 

LowATKE.  ^ecutor  would  not  have  such  a  power.  A  charge  of 
debts  cannot  be  held  equivalent  to  a  trust  for  sale  con- 
sistently with  the  well-established  distinction  between 
properties  subject  to  the  one  and  the  other  in  the 
administration  of  assets ;  according  to  which,  the  one  is 
applicable  after,  and  the  other  before  descended  estates. 

They  also  referred  to  and  commented  upon  JBatemam 
V.  Bateman(a),  Gaskell  v.  Hough  {b)f  Anonymous  (e), 
Harmood  v.  Oglander  {d),  Pierce  v.  Scott  («),  Lloyd  v. 
Baldwin  (/),  Ball  v.  Harris  {g\  Sugden,  Vend,  amd 
Purch.  (A). 

Mr.  Daniell  and  Mr.  J.  T,  Humphreys^  for  the 
Respondents,  were  not  called  upon. 

Tlie  Lord  Justice  Knight  Bruce. 

According  to  the  true  construction  of  the  will  before 
us,  I  think  that  the  Sandfield  closes  were  well  and 
effectually  sold  in  the  circumstances  and  manner  in 
which  they  were  sold,  a  statement  in  which  I  mean  to 
include  a  declaration  of  opinion  that  the  receipt  given  for 
the  purchase-money  was  an  effectual  receipt.  I  con- 
sider the  conclusion  of  the  Master  of  the  Rolls  the 
correct  conclusion,  and  that  the  appeal  motion  ought  to 
be  refused,  with  costs. 

The  Lord  Justice  Turner. 
The  testator  has  in  effect  directed  that  the  deficiency 

of 

(a)  1  Atk.  421.  (e)  1  F.  *  C.  (Exck.)  257. 

(6)  Referred  to  3  Ve$.  110.  (/)  1  Vet.  ten.  173. 

(r)  Dyer,  371  b.  (g)  4  Myl.  Sf  Cr.  264. 
(d)  6  Vei.199.  (A)  Page  847. 
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of  bis  personal  estate  for  the  payment  of  his  debts  shall        1854. 
be  raised  out  of  the  Sandfield  estate ;  for  it  cannot  be 
sud  that  th^  direction  which  charges   the  estate  with 
tlut  deficiency  does  not  amount  to  a  direction  that  the 
deficiency  shall  be  raised  and  paid  out  of  the  estate. 
The  question  then  is,  how  and  by  whom  the  money  was 
to  be  raised.    The  purpose  for  which  it  was  to  be  raised 
being  to  pay  the  debts,  it  must  have  been  in  the  contem- 
pUdon  of  the  testator  that  it  would  have  to  be  raised 
unmediately,  but  no  power  is  given  to  the  devisees  to 
^se  it;  and  the  will,  containing  a  devise  of  a  life  estate, 
^tb  contingent  remainders  over,  it  is  impossible  that 
daring  the  subsistence  of  those  contingent  remainders 
the  devisees  could  themselves  raise  it.     On  the  face  of 
this  will,  therefore,  it  was  not  the  intention  of  the  testator 
that  the  money  should  be  raised  by  the  devisees.     Then 
who  was  to  raise  it  ?     Surely  the  persons  who  would 
have  to  apply  the  fund.     It  seems  to  me  therefore,  upon 
tlie  whole  scope  of  this  will,  without  reference  to  the 
cases  decided  upon  the  subject,   that  in  this  case,  at 
least,  it  was  the  intention  of  the  testator  that  the  money 
shoald  be  raised  by  the  executor ;  and  if  by  the  execu- 
tor, then  the  executor  must  be  considered  as  invested 
with  all  the  powers  necessary  to  raise  it.     I  think  there 
is  abundant  reason   for  the  conclusion   at  which   the 
Master  of  the  Rolls  has  arrived  in  this  case.     The 
Appeal  must  be  dismissed,  with  costs. 


U2 
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May  2.  M'CORMICK  V.  GARNETT. 

HIS  was  a  petition  of  a 
Vice-Chancellor  Stuart. 


Before  The     rflHIS  was  a  petition  of  appeal  from  a  decree  of 
Lords  Jus"        f 


TICE8. 

Where  a  hus- 

^domtni?       The  suit  was  one  for  the  administration  of  the  es*- 

in  Scotland,       of  a  testator  named   William  M'Carmick,  who  by 

try  a  wife      "  will  bequeathed  a  legacy  in  the  following  words : 

to"  wtS£?*^^    bequeath   to  Mary  Macdonald,  wife  of  John  Ma 

meni,  the  nald,  of  Ben  Nevis,    North  Britain,    distiller, 

Court  here  will  gterllnff  " 
order  payment   ^'^'^""g- 
of  the  wife's 

legacy  to  an  fhg  leffatee  and  her  husband  were  both  domiciled 

assignee  of  the  ° 

husband.  Scotland,  and  the  husband  had  assigned  the  legacy. 

A  question 

of  foreign  law,  ^ 

being  one  of  The  accounts  of  debts  and  legacies  having  been  takei^^  " 

decidedhi each  ^^®  cause  was  heard  on  further  directions  before  th^^ 
cause  on  evi-  Vice-Chancellor,  on  the  28th  of  February  185^,  when  th^  ^ 
in  it,  and  not     legatee  and   her    husband   and    the  assignee  appearei^ 

by  a  decision     without  petition,  and  asked  that  the  legacy  might 
or  on  evidence  ,  .  o     ^        o 

adduced  in        ordered  to  be  paid  to  the  assignee, 
another  case, 
although  simi- 
larly circum-         The  Vice-Chancellor  directed  that  a  sum  of  bank  an- 
nuities^ equal  in  value  to  one  moiety  of  the  sum  due  for 
principal  and  interest,  in  respect  of  the  legacy,  should  be 
carried  over  to  a  separate  account,  intituled  *'  The  account 
of  Mary  Macdonald  and  her  children,*'  and  directed  the 
dividends  to  be  paid  to  her  on  her  sole  receipt,  and  for 
her  separate  use,  during  her  life  or  until  further  order, 
with  liberty  to  apply  on  her  death,  and  he  directed  that 
the  other  moiety,  after  deducting  thereout  the  debt  of 
200/.,  in  respect  of  which  the  set-off  was  claimed  by  the 
executors,  should  be  paid  to  William  Macdonald* 

The 


Garnett. 
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The  husband  and  wife  and  assignee^  who  were  not        1854. 
parties  to  ihe  suit,  appealed,  having  obtained  leave  for    wiT*^^*^^^ 
that  purpose..    In  support  of  the  appeal  an  affidavit  was      _    v. 
filed  of  there  having  been  no  settlement,  or  agreement 
'or  a  setdement,  of  the  fund  in  question.     An  opinion 
"^^aa  also  produced  of  a  Scotch  advocate  (which  was 
st3.ted  to  have  been  acted  on  in  another  cause,  but  was 
■lot  verified  in  this),  to  the  eflFect  that,  according  to 
Sootch  law,  an  assignee,  in  such  circumstances,  was  ab- 

>lQtelj  entitled  to  the  whole  fund. 


^r.  Craig  and  Mr.  Renshaw,  for  the  husband  and  the 

•««gnee,  and  Mr.  Dauney  for  the  wife,  said  that  the 

point  had  been  decided  recently  by  the  Vice-Chancellor 

'^^fuiersley,  in  an  unreported  case  of  Lowe  v.  Smith, 

^here  the  wife  of  a  domiciled  Scotchman  was  held  to 

***▼€  no  equity  to  a  settlement. 

They  also  referred  to  Sawer  v.  Shute(a);   Campbell 
^*    J^rench{b);   Dues  v.  Smith  (c),  and   Anstruther  v. 

^f  r.  Caims,  for  the  Plaintiff,  offered  no  opposition. 

*riieir  Lordships  said  that,  in  strictness,  as  the  Peti- 

^oners  were  not  parties  to  the  administration  suit,  the 

V^opcr  form  of  decree  would  have  been  to  carry  over  this 

"ptrticular  fund  to  a  separate  account  of  the  husband  and 

Vie,  but  that  on  proper  evidence  being  adduced  in  this 

cause  as  to  the  law  of  Scotland,  their  Lordships  would 

order  the  payment  to  be  made  as  sought.     A  question 

ot  Scotch  law  being  one  of  fact,  was  not  to  be  decided 

^  tothority,  but  by  evidence  in  each  cause. 

An 

W  Jimi.  63.  (c)  Jac.  544. 

W  3  Fet.  321.  {d)  2  Myi  *  K.  513. 
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1854.  An  opinion,  verified  by  affidavit,  was  produced 

thek*eupoD  an  order  was  made  for  payment  to  th 


M'CoftUICK 

V.  signee 

OARMCTTb 


May  8. 

Before  The 
Lords  Jus- 
tices. 

A  testator  be- 
queathed a 
■um  of  stock 
in  trust  for  a 
daughter  for 
life,  and  in 
case  there 
should  be  no 
child  of  the 
daughter 
liring  at  her 
decease,  or 


In  the  Matter  of  the  10  &  11  VICT.  c.  96; 

and 

In  the  Matter  of  the  Trusts  of  a  Legacy  beque 
by  the  Will  of  PETER  THOMPSON  the  ] 

Ex  parte  JAMES  TUNSTALL  and  ANTH 
TUNSTALL. 

npHIS  was  an  appeal  from  the  decision  of  Vice-< 
cellor  Wood  on  a  petition  under  the  above  ac 

Peter  Thompson  the  elder,  by  his  will  dated  the 
oi  February  1837,  bequeathed  to  trustees  15,000/. ' 
per  Cents,  in  trust  to  pay  the  dividends  aqd  pre 
unto  his  daughter,  Elizabeth  Sutton,  for  her  li 
until  she  should  assign,  incumber  or  anticipate  the 
for  her  separate  use,  and  after  the  decease  of  Eli2 
Sutton,  or  if  she  should  sell,  assign,  incumber  or  < 


being  such,  i        t.   •  i      i  ^        i 

they  should  all  P^^  ^"^  dividends,  upon  trust  to  transfer  the  c 

die  under         amongst  all  her  children,  to  be  equally  divided  be 

then  the  tes-     them,  the  shares   of  the  children  to  be  transferal 

their  respective  ages  of  twenty-one  years ;  and  th 

tator  declared  that  if  any  such  children  should  die 

twenty-one,  the  share  of  him,  her  or  them  so 

ng,  and  the  should  go  to  the  survivor  or  survivors  of  them  a 
child  or  chil-  ° 

dren  of  such  of 
bis  said  chil- 
dren as  should  be  then  dead  in  equal  shares,  but  so  that  such  his  grandchildren 
only  have  among  them  such  share  as  their  parents  would  respectively  hai 
entitled  to  in  case  they  had  been  then  living  :— He/</,  that  children  of  a  cbik 
testator,  known  by  bim  to  be  dead  at  the  date  of  the  will,  did  not  take  any  int< 


tator  be- 
queathed the 
stock  unto  all 
and  every  his 
children  then 
livii 
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^'me  fts  h]8|  her  or  their  respective  original  share  or       1854. 
^*t^  ibould  become  payable.  iMf'^r- 

hon'b  TrV0TS. 

I*he  will  then  proceeded  thus : — **  And  in  case  there 

**^aJl  |)e  no  child  or  children  of  my  said  daughter  living 

^  the  time  of  her  decease,  or  of  any  sale,  assignment^  or 

^'^cumbranee  or  anticipation  by  her,  or  being  any  they 

^^U  die  under  the  age  of  twenty-one  years,  then  I  give 

^*^d  bequeath  the  said  sum  of  15,0007.  Three  per  Cent, 

^**^«ik  Reduced  Annuities  unto  all  and  every  my  children 

*^^ti  liting,  and  the  child  or  children  of  such  of  my  said 

^^  ■^ildren  as  shall  be  then  dead,  in  equal  shares  and  pro^ 

X^^rtions,  but  so  that  such  my  grandchildren  shall  only 

*^^vie  and  be  entitled  among  them  to  such  share  or  shares 

^•-^    their  parent  or  parents  would  respectively  have  been 

^^'^^titled  to  in  case  they  had  been  then  living."     And  the 

^^^^tator  bequeathed  to  the  same  trustees  the  further  sum 

^^^    10,0007.  Three  per  Cents,  upon  and  for  the  same 

^^■"Usts,  intents  atid  purposes,  and  subject  to   the  like 

■"^^^ttictions  atid  limitations  in  favour  and  for  the  benefit 

^^T   his  daughter  Griscilld  Ann  Rachel  Metcalfe  widow, 

^nd  her  isSiie ;  and  in  default  of  issue,  for  the  benefit  of 

'^lie  testator's  children  and  their  issue,  as  were  therein- 

\>^fbTe  etpre^^d  and  declared  of  and  concerning  the 

maiti  smn  of  IS^OtNM.  Three  per  Cent.  Reduced  Annuities 

Iseqtieathed  for  the  benefit  of  Mrs.  Sutton  and  her  issue ; 

axid  in  default  of  issue,  in  favour  of  the  testator's  other 

cbiMren  and  their  issue,  or  as  near  thereto  as  the  deaths 

of  jimcms  and  other  circumstances  would  admit. 

At  the  dates  of  the  will  and  of  his  death  the  testator 
had  only  five  children,  but  had  had  three  other  children, 
of  whom  one  was  Mary  Ann  TunstaU. 

^ary  Ann  TunstaU  left  issue  her  surviving  three 
children,  the  Petitioners  and  Peter  Edward  TunstaU, 

and 


Ee  Thomp- 
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and  the  question  was,  whether  they  were  entitled  to  par- 
ticipate in  the  legacy  bequeathed  in  favour  of  Mrs.  Met- 
son's  Trusti.  calf  for  life^  she  having  survived  the  testator  and  died  in 
April  1853,  without  ever  having  had  any  issue. 

The  Vice-Chancellor  made  an  order,  declaring  that, 
according  to  the  true  construction  of  the  will,  the  children 
of  children  of  the  testator,  who  died  before  the  date  of 
the  will,  took  no  interest  in  the  10,000/.  Reduced  An- 
nuities, and  that  in  the  events  which  had  happened  that 
sum  was  divisible  between  the  four  children  of  the  testa- 
tor, who  were  living  at  the  death  of  Mrs.  Metcalf. 

From  this  decision  one  of  the  Petitioners  appealed. 

Mr.  Walker,  Mr.  Amp/tlett  and  Mr.  Haynes,  in  sup- 
port of  the  appeal. 

They  referred  to  Christopherson  w.Naylor(n);  Sutter  v. 
Ommaney(b)\  Wauyhv.  Waugh{c)\  Thomhilly.  Thorn" 
hili(d) ;  Smith  v.  Smith{e) ;  Le  Jeune  v.  Le  Jeune^f) ; 
Behh  v.  Beckwith  (g) ;  Tytherleigh  v.  Harben  (A) ;  Gas- 
hell  V.  Holmes  (i) ;  Giles  v.  Giles  (k) ;  Jarvis  v.  Pond  (J)] 
Boon  V.  Cornforth  (m) ;  Clay  v.  Pennington  {n) ;  and  con- 
tended that  the  word  "  said"  did  not  confine  the  descrip- 
tion of  children  to  those  living  at  the  date  of  the  will, 
but  that  the  words  '^said  children"  roust  mean  the  testa- 
tor's children  generally,  there  being  nothing  to  confine 
its  import,  and  the  probability  being  that  the  testator  did 
not  intend  to  exclude  any  grandchild  whose  parent  was 
dead  at  the  period  of  distribution. 


(a)  1  Mer.  320.  (h)  6  Sim.  329. 

(6)  4  Ru$s,  70.  (i)  3  Hare,  438. 

(0  2  3fy.  4-  K,  41.  (k)  8  Sim.  360. 

(d)  4  Madd.  377.  (/)  9  Sim.  549. 

(0  8  Sim.  353.  (w)  2  Vet.  ten.  277. 

(/)  2  Keen,  701.  (n)  7  Sim.  370. 
{g)  2  Beav.  308. 


Mr. 
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Mr.  Chandless,  Mr.  Sidehottom,  Mr.  Haldane   and        185+, 
Mr.  Sehxyiif  were  for  the  Respondents.  -^  Thomp- 

•on's  Trusti. 

Tk  Lord  Justice  Knight  Bruce. 

But  that  the  learned  Judge  before  whom  this  cause 
cane  originally^  and  to  whose  opinion  so  much  weight 
ought  to  be  given,  considered  the  point  doubtful,  I  con- 
fess that  I  should  have  thought  the  case  a  clear  one ;  I 
agree  with  the  decision. 

The  Lord  Justice  Turner. 

The  question  whether  the  children  of  a  child  of  the 
testator,  known  to  him  to  be  dead  at  the  date  of  his  will, 
is  entitled  under  this  bequest,  ^'  to  the  issue  of  such 
of  them  as  shall  be  then  dead."  In  Tytherleigh  v. 
J{arben(a),  the  gift  was  not  to  the  testator's  children, 
bat  to  children,  some  of  whom  might  come  into  exist- 
ence after  the  testator's  death.  I  think  the  Appellant 
not  entitled,  but  the  ^tate  of  the  authorities  has  left  such 
questions  in  some  difficulty. 

•  Appeal  dismissed  without  costs, 

(a)  6  Sim.  329. 


flM 
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1854. 


April  29. 

May  1,  2,  5, 
11. 

Before  The 
Lords  Jus- 
tices. 

The  deed  of 


In  the  Matter  of  CAMERON'S  COALBI 
STEAM  COAL,  and  SWANSEA  and  LOU( 
RAILWAY  COMPANY, 

aiia 

In  the  Matter  of  the  JOINT-StOCK  COMPi^ 
WINDING-UP  ACTS,  184«  and  1849. 

BENNETT'S  Case. 

rilHlS  was  an  appeal  from  the  decision  of  the 
of  the  Rolls,  refusing  a  motion,  made  on  be 
the  Appellant,  to  remove  his  name  from  the  list  < 


SS^^k^'  tributories  of  the  above  Company. 


Company  pro- 
vided for  the 
transfer  of 
•bares,  with 
the  approba- 
tion of  the 
Directors. 
Some  of  the 
shareholders 
threatened  to 
take  proceed- 
ings to  set 
aside  a  pur- 
chase and 
lease  for 
fraud,  where- 
upon the  Di- 
rectors agreed 


The  case  is  reported  in  the  18th  volutfi6  t)f  Mi 
van's  Reports  (a),  where  the  facts  are  fully  stated, 
follottring  sutninary  of  them  is  transposed  to  thii 
from  the  commencement  of  Lord  Justice  3\trner\ 
ment : — 


The  Company  was  formed  in  the  year  1845, 

purpose  of  working  some  coal  mines  under  the  ei 

Colonel  Cameron.     A  lease  of  the  mines  had  bei 

viously  granted  to  William  Booth  Cameron,  one 

sons  of  Colonel  Cameron.     By  an  indenture  of  tl 

with  ^l^^raj^^  of  November  184^,  the  Company  agreed  to  purcbi 

allowed  to  1 

transfer  their  (a)  Page  339. 

shares  on  pay- 
ment to  the  Company  of  a  sum,  out  of  which  a  claim  of  one  of  the  Director! 
the  Company  should  be  satisfied.     The  money  was  paid  and  the  claim  satitfii 
it,  and  the  shares  transferred  to  nominees  of  the  Directors  for  a  nominal  consid 
—  Held,  that  the  transaction  was  inconsistent  with  the  duty  and  beyond  the  ] 
the  Directors,  and  that  the  shareholders  were,  notwithstanding  the  transfer, 
placed  on  the  list  of  contributoriet  under  the  Winding-up  Acts. 
Directors  of  Joint-Stock  Companies  are  in  a  sense  trustees. 
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rtJterest  (rf*  WiUiafn  Booth  Cameron  under  this  le^e  fot  1864\ 
^50,000/^  and  tbte  lease  having  been  surrendered,  the  ""     , 

Company  became  lessees  of  the  mines  under  Colonel  c%n. 

^^iwierdJi  for  a  long  term  of  years. 

£y  the  Company's  deed  of  settlement^  the  capital  was 

to  be  200,000/.,  divided  into  80,000  shares  of  IW.  each ; 

7*000  of  which  were  taken  by  W.  B.  Cameron  in  part  of 

^t^^  purcbas^money.    The  following  were  the  material 

**^cles  of  the  deed  :— 

'*  48.  Thai  the  Board  of  Directors  shall  carry  into  effect 

^"*B  objects  and  purposes  of  the  Company  as  herein  set 

*^^h,  and  also  carry  into  effect  the  provisions  of  the  said 

hereinbefore  recited  indenture  of  the    14th  November 

**^3tont,  and  in  accordance  therewith  pay  or  cause  to  be 

l^^d  to  the  ssud  W.  B.  J.  P.  Cameron^  his  executors> 

^^tninistrators  or  assigns,  the  residue  of  the  said  sum  of 

*  ^0,000/.  in  the  manner  therein  mentioned,  and  shall 

^"^otn  time  to  time  purchase  in  fee  simple,  or  for  any  less 

^sta.te,or  take  upon  lease,  or  otherwise  procure,  any  such 

^^essuages,  tenements,  lands,  hereditaments  and  premises, 

^^t.b  their  appurtenances,  as  they  shall  from  time  to  time 

^l^ink  necessary  for  carrying  out  the  objects  and  purposes 

of  the  Company,  and  shall  also  at  any  time  or  times  her&>> 

d^r  sell,  let,  demise  or  exchange  all  or  any  part  or 

V^rts  of  such  messuages^  tenements,  lands,  hereditaments 

s^:^  premises,  or  of  the  messuages,  tenements,  lands,  he^- 

TCKlitiKnents  and  premises  of  which  the  Company  are  now 

{Possessed  or  entitled  to  the  possession  of  under  and  by 

^i«*tue  of  the  indenture  of  this  date  hereinbefore  recited^ 

*^  shall  not  be  required  by  them  for  the  purposes  of  the 

Company ;  and  shall  receive  and  give  discharges  for  all 

**^<»ie8  to  arise  from  the  sale  or  exchange  or  other  deal- 

^^g8  with  such  messuages,  tenements,  lands,  heredita- 

**»«nu  and  premises,  or  any  of  them,  or  any  part  or  parts 

thereof; 


\ 
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1854.  thereof;  and  may  also  from  time  to  time  enter  into  wmsa 
J"^^"^^,  such  contracts,  and  may  purchase  or  hire  all  such  txms^m 
Case.  chinery,  engines,  carts,  carriages,  horses,  and  otb^^ 
articles  as  may  be  requisite  for  working  of  the  said  min^^ 
and  collieries,  and  for  the  construction  and  roaintenano^ 
of  the  said  railway,  and  any  other  branch  or  branches  t^ 
be  made  in  connection  therewith;  and  shall  also  froiK^^ 
time  to  time  enter  into  all  such  contracts  and  agreeroentft=3l  ^ 
for  the  working  and  carrying  on  the  said  mines  and  col-^^ 
lieries,  and  for  the  sale  or  vend  of  coal,  coke,  culm^ci 
ironstone,  iron  ore,  lead,  tin,  copper,  manganese,  fires'' 
clay  and  other  mines,  metals,  minerals  and  ores  to  be^' 
gotten,  raised  or  made  from  the  same,  and  also  for  the'^ 
use  of  the  said  railway  and  branches  thereof,  and  of  the  ^ 
carriages,  locomotive  or  other  power  employed  in  cany-  - 
ing  on  the  trafRc  thereon  respectively;  and  shall  also  * 
maintain  such  carriages  or  other  locomotive  power  for  ' 
the  conveyance  of  goods  and  passengers  thereon  respec- 
tively; and  shall  do  all  acts,  matters  and  things  in  their 
discretion,  and  in  such  manner  as  shall  appear  to  them 
most  expedient  and  beneficial  for  the  Company." 

"  108.  That  the  holder  of  any  share  or  shares  in  the 
capital  of  the  Company,  whether  such  holder  shall  be 
a  copartner,  or  the  husband,  executor,  administrator,  or 
the  assignee  of  any  female  deceased,  bankrupt  or  insol- 
vent copartner,  shall  be  at  liberty  to  procure  some 
other  person  or  persons  to  become  a  copartner  or  co- 
partners in  respect  of  all  or  any  of  the  shares  held  by 
him  or  her,  on  which  share  or  shares  no  arrear  of  instal- 
ments shall  be  due  and  unpaid,  or  to  sell  his  or  her 
share  or  shares  to  the  Company.*' 

**  109.  That  whenever  any  such  holder  or  holders  shall 
have  procured  some  other  person  or  persons  to  become 
a  copartner  or  copartners  in  respect  of  all  or  any  of  the 

shares 


/ 
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shares  held  by  him,  her  or  them  in  the  capital  of  the        1854. 
Company,  he,  she  or  they  shall  give  notice  in  writing  to     J"*^^^^ 
the  Board  of  Directors  at  the  oflSce  of  the  Company  in         Case. 
J^^mdan,  and  shall  describe  in  such  notice  the  name  and 
residence  of  the  proposed  copartner  or  copartners,  and 
the  number  or  numbers  of  the  share  or  shares  in  respect 
€>£"  which  he,  she  or  they  shall  have  procured  such  person 
or  persons  to  become  a  copartner  or  copartners;  pro- 
^vjded  that  no  such  holder  or  holders  shall  be  entitled  to 
jpKt>cure  any  other  person  or  persons  to  become  a  co- 
2>cu'tner  or  copartners  in  respect  of  all  or  any  of  the 
^liares  held  by  him,  her  or  them,  unless  or  until  such 
limolder  or  holders  shall,  to  the  satisfaction  of  the  Board 
o:f  Directors,  settle  and  close  all  outstanding  or  unsettled 
SLCXSOunts  or  liabilities  whatsoever  between  himself,  herself, 
or  themselves  and  the  Company." 

**  110.  That  whenever  the  holder  or  holders  of  any 
«hare  or  shares  shall  be  desirous  of  selling  to  the  Com- 
pany any  share  or  shares  in  the  capital  of  the  Company, 
si^d  shall  give  such  notice  in  writing  to  the  solicitor  of 
^e  Company  of  his  or  her  or  their  desire  as  herein  pro- 
vided for,  it  shall  be  lawful  for  the  Board  of  Directors, 
^itt  the  authority  and  sanction  of  a  general  meeting  of 
"ie  copartners  duly  convened,  to  purchase  out  of  the 
"*od8  or  property  of  the  Company  for  the  benefit  of  the 
^^^partners,  and  in  the  name  of  the  Company,  at  such 
P*^ce  or  prices  as  the  Board  of  Directors  shall  deem  fair 
avid  reasonable,  all  or  any  of  the  share  or  shares  which 
™^  bolder  or  holders  giving  such  notice  shall  be  desirous 
^^    selling;  and  immediately  on  the  completion  of  such 
P^vchase  the  Board  of  Directors  shall  cause  such  entry, 
^^^sure  or  other  alteration  in  the  share  register-book  as 
^Oey  shall  think  fit,  for  the  purpose  of  making  it  appear 
^*^ereon  that  such  holder  or  holders  is  or  are  no  longer 
^^titled^to  such  share  or  shares,  and,  after  such  entry, 

erasure 


Bennett's 
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erasure  or  other  alteration  shall  have  been  made,  the 
Board  of  Directors  shall  at  any  time,  on  the  requisition 
Case.  of  such  holder  or  any  one  or  more  of  such  holders,  and 
at  his^  her  or  their  expense,  deliver  to  him,  her  or  them 
a  certificate  in  writing  signed  by  one  or  more  of  the 
Directors  of  such  entry,  erasure  or  other  alteration.'' 

'^  1 17.  That  whenever  such  notice  as  herein  mentioned 
by  any  holder  of  any  share  or  shares  in  the  capital  of 
the  Company,  being  the  husband  of  the  female  copartner, 
or  any  executor  or  administrator  of  a  deceased  copartner 
desirous  of  becoming,  or  having  procured  some  peraon 
or  persons  to  become  a  copartner  or  copartners  in  respect 
of  all  or  any  of  the  shares  held  by  him  or  her  in  any  of 
those  capacities,  or  by  any  holders,  being  the  assignees 
of  a  bankrupt  or  insolvent  copartner,  having  procured 
some  person  or  persons  to  become  a  copartner  or  co- 
partners in  respect  of  all  or  any  of  the  shares  held  by 
them  in  that  capacity,  or  by  any  holder,  being  a  copart- 
ner, having  procured  some  person  or  persons  to  become 
a  copartner  or  copartners  in  respect  of  all  or  any  of  the 
shares  held  by  him  or  her,  shall  have  been  left  at  the 
office  of  the  Company  of  the  Board  of  Directors,  or  in 
the  interval  of  their  meeting,  the  secretary  shall  proceed, 
without  delay,  to  take  such  notice  into  consideration, 
and  shall,  under  the  hands  of  one  or  more  of  the  Direc- 
tors, certify  in  writing  to  the  holders  or  holder  giving 
notice  of  their  approbation  or  disapprobation  of  the 
proposed  copartner  or  copartners,  and  shall,  if  the  per^ 
son  or  persons  proposed  in  such  notice  shall  be  approved 
of  in  the  case  of  a  holder  or  holders  desirous  of  becoming 
a  copartner  or  copartners,  forthwith  on  such  approbation 
being  certified  as  aforesaid,  or  in  case  of  any  holder  or 
holders  procuring  some  person  or  persons  to  become  a 
copartner  or  copartners  as  aforesaid,  forthwith  on  the 
deed  or  deeds  by  which  such  share  or  shares  shall  have 

been 
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Aeen  tmnsibrred,  together  with  the  certificate  or  certifi-        1854. 
cattem  given  to  such  holder  or  holders,  under  the  seal  of 

^^  DENNETT  ■ 

the  Company  as  aforesaid,  having  been  left  at  the  office        Case. 
of  the  Company,  cause,  at  the  expense  of  such  proposed 
copartner  or  copartners,  his,  her  or  their  name  or  names 
te>    be  entered  in  the  share  register- book  as  the  new 
copartner  or  copartners  in  respect  of  such  share  or  shares, 
And  shall,  at  the  same  time,  and  at  the  like  expense  of 
•och  new  copartner  or  copartners,  cause  a  memorial  of 
every  such  instrument  of  transfer  to  be  entered  in  a  book 
to  be  called  "  The  Register  of  Transfers,*'  and  the  entry 
thereof  to  be  endorsed  on  the  instrument  of  transfer,  and 
shall,  at  the  same  time  and  at  the  like  expense,  cause  to 
be  prepared  a  deed,  whereby  such  new  copartner  or 
copartners  shall  covenant  with  the  Company  to  abide  by 
the  rules,  orders  and  regulations  thereof  as  contained  in 
these  presents,  or  any  supplementary  deed  of  settlement 
of  the  said  Company,  and  shall,  immediately  after  the 
execution  of  such  deed  of  covenant  by  such  new  copartner 
or  copartners,  deliver  to  him,  her  or  them  the  certificate 
or  certificates  under  the  seal  of  the  Company  herein- 
hefore  required  to  be  delivered  to  every  copartner  in  the 
^d  Company." 

In  the  year  1848,  great  differences  arose  among  the 
''^^reholders,  a  large  body  of  them,  (who  in  the  argument 
^^fe  called  the  dissentient  shareholders,)  being  of  opinion 
^'^  the  lease  and  the  purchase  could  be  impeached  for 
^Uid,  and  threatening  proceedings  for  the  purpose  of 
*^ng  them  aside  and  dissolving  the  Company;  and  a 
^ther  Urger  body  of  them  considering  that  the  concern 
^oia\d  torn  out  to  be  profitable,  if  the  Company  could 

\)e  relieved  fi'om  some  claims  which  were  then  pressing 

upon  it 

1q  this  state  of  circumstances  a  negotiation,  having 

for 
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1854.  for  its  object  the  transfer  of  the  shares  of  the  dissentient 
Bennett's     shareholders,  took  place  between  them  and  the  Directors, 

Case.  whose  consent  was  necessary  to  the  transfer,  and  this 
negotiation  resulted  in  the  following  arrangement: — It 
was  agreed  that  the  dissentient  shareholders  should,  in 
consideration  of  being  permitted  to  transfer  their  shares, 
pay  to  the  Company  the  sum  of  8,000/ ,  and  lend  to  the 
Company,  upon  its  promissory  note,  the  further  sum  of 
1,000/.,  that  thereupon  the  shares  of  the  dissentient 
shareholders  should  be  transferred  to  persons  who,  it  was 
ultimately  agreed,  should  be  nominated  by  the  Directors 
to  take  the  transfers,  and  that  the  dissentient  shareholders 
should  be  released  by  Colonel  Cameron  and  W.  B.  Ca* 
meroriy  from  all  claims  under  the  lease  and  in  respect  of 
the  purchase-money. 

The  8,000/.  was  accordingly  paid  by  the  dissentient 
shareholders,  and  was  for  the  most  part  applied  in  pay- 
ment and  satisfaction  of  some  of  the  debts  and  liabilities 
of  the  Company,  and,  amongst  others,  in  payment  of 
some  sums  to  Colonel  Cameron  for  rent,  and  to  W.  B. 
Cameron  in  respect  of  his  purchase-money.  The  dis- 
sentient shareholders  also  lent  the  1,000/.  to  the  Comr 
pany,  upon  its  promissory  note,  and,  these  payments 
being  made,  the  shares  of  the  dissentient  shareholders 
were,  for  nominal  considerations,  transferred  into  the 
names  of  W.  B.  Cameron  and  Captain  Earle,  two  of  the 
Directors  of  the  Company,  who  were  nominated  by  the 
body  of  Directors  to  take  the  transfers,  and  who  were 
registered  as  transferees.  The  transaction  was  completed 
by  Colonel  Cameron  and  W.  B,  Cameron,  at  the  same 
time  and  as  part  of  the  transaction,  executing  releases  to 
the  dissentient  shareholders  from  all  claims  under  the 
lease  and  in  respect  of  the  purchase-money. 

Upwards  of  3,000  shares  in  the  Company  were  trans- 
ferred 
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fenred  into  the  names  of  W.  B.  Cameron  and  Captain 
•fi»'&,  under  this  arrangement.     Twenty  of  the  shares 
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80  transferred  belonged  to  the  Appellant.  Cabe 

Sir  F,  Thesiger,  Mr.  Lloyd,   Mr.  Seltvyn,  and  Mr. 
^les,  for  the  Appellant. 

Kret.    The  case  of  fraud  on  which  the  Respondents 
'^Wed  is  not  sustained ;  secondly,  if  the  transaction  really 
^«8  a  purchase  by  the  Company,  which  we  submit  it  was 
'^ot,  still  the  evidence  shows  that  the  Appellant  had  no 
Notice  of  that  circumstance.     He  states  on  affidavit,  and 
*•  not  contradicted,  that  he  believed  the  transfer  was 
niade  to  Mr.  William  Booth  Cameron  and  Mr.  Earle^ 
ia    trust  for  Mr.  William  Booth  Cameron.    This  being 
the  case,  it  is  not  material  whether  the  purchase  was 
really  made  on  behalf  of  the  Company   or  not.     In 
Wallweys  Case  (a)  the  uncontradicted  deposition  of  the 
transferror  that  he  had  no  actual  notice  that  the  trans- 
ferree  was  not  purchasing  on  his  own  account,  was  held 
sufficient  to  distinguish  the  case  from  that  oi  Morgan  {b)^ 
and  to  exclude  the  transferror  from   the  list  of  con- 
tribulories ;  thirdly,  the  circumstance  of  the  Camerons 
receiving  part  of  the  consideration  paid  for  the  approval 
of  the  transfer  by  the  Directors,  did  not  invalidate  it,  for 
this  application  of  the  money  was  only  in  accordance 
^th  the  48th  article  of  the  deed  of  settlement.     If  the 
Directors  had  individually  received  a  sum  of  money  for 
S^^og  their  consent,  that  would  have  been  a  different 
•^te  of  things.     The  Directors  and  the  dissentient  share- 
*^older8  constituted  a  majority  of  the  Company,  and  could 
"*^e  passed  a  resolution  at  a  general  meeting  to  authorize 
the  purchase  of  shares  by  the  Company  if  that  had  been 
wtended,  but  this  was  really  not  the  object  of  the  trans- 
ition.    The  transferrees  meant    to   take  the   shares, 

but 
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1854.        but  as  the  transferrors  were  retiring,  while  there  w 
^■^^^^^^      liabilities  of  the  Company  unprovided  for,  it  was  reasoM 

Casi.  for  ^be  Directors  not  to  sanction  their  withdrawal  with 
making  some  provision  for  those  liabilities,  and  as  to 
Directors  nominating  the  transferrees,  that  was  sure] 
proper  precaution  in  the  existing  state  of  circumstaik 
[The  Lord  Justice  Knight  Bruce.  The  Direct< 
had  a  discretion  to  be  exercised  for  the  beneBt  of  t 
Company.  Was  it  within  their  power,  or  was  it 
proper  exercise  of  their  functions,  to  sell  this  disa 
tion,  even  if  the  money  was  applied  for  the  benefit 
the  Company?]  [The  Lord  Justice  Turner.  Dc 
the  117th  article  apply  to  any  case  except  a  trans 
under  ordinary  circumstances?  Or  can  it  be  held 
apply  to  a  case  where  the  transfer  is  part  of  an  arranj 
ment  between  the  Directors  and  a  large  body  of  disai 
tient  shareholders  for  settling  a  question  between  th« 
and  the  Company  ?]  We  submit  that  there  is  nothi 
to  confine  the  general  terms  of  the  article.  Assumi 
the  consent  to  have  been  properly  given,  it  was  not  ul 
vires.  As  to  its  having  been  properly  given,  we  sugg 
such  a  case  as  this : — Suppose  a  shareholder  of  gr 
wealth  was,  from  personal  circumstances,  anxious 
retire;  would  it  be  improper  for  the  Directors  to  s 
"  We  know  that  you  are  extremely  desirous  of  retirii 
but  before  we  part  with  a  shareholder  whose  respoi 
bility  is  so  well  known,  and  affords  such  support  to  i 
Company,  we  require  you  to  contribute  towards  p 
viding  for  its  liabilities  ?"  Would  it  not  be  a  fair  exerc 
of  the  discretion  reposed  in  the  Directors  to  make  si 
a  stipulation  ?  If  the  transferree  were  a  proper  pers 
would  the  transferror's  making  such  a  contribution 
validate  the  transfer  ?  Lastly,  the  mere  omission  of  so 
of  the  formalities  prescribed  by  the  articles  was  not  su 
cient  to  invalidate  the  transaction. 

Tl 
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They   referred    to    Straffan's  Executors'    Case  (a) 
^^4isfiMs  Cate{b),  Meux's  Executors*  Case  (c\  and 
<^€^'s  Case  (d).  '''cm 

lifr.  RoundeU  Palmer  and  Mr.  Roxburgh,  for  the 
^^flBcial  Manager,  and  Mr.  W.  W.  Cooper,  for  other 
^Kt^espondents. 

The  tmaaaction  was  really  a  bargain  for  the  approval 
^>f  the  Directors  to  the  retirement  of  the  Appellant  and 
^be  other  dissentient  shareholders,  in  consideration  of  a 
^um  paid  to  the  Camerons.  There  was,  in  substance,  no 
^^■"mnsier  of  shares.  The  shares  were  bought  on  behalf 
^>r  the  Company,  without  the  authority  and  sanction  of  a 
S^neral  meeting,  an  omission  which  cannot  be  regarded 
^^a  one  of  a  merely  formal  part  of  the  transaction.  Even  if 
"^he  Appellant  had  no  personal  knowledge  that  this  was 
^^e  case,  his  solicitor,  by  whom  the  transaction  was  con- 
ducted, had  notice  of  the  fact  from  the  negotiations  which 
^ook  place.  The  case  therefore  falls  not  within  Holl- 
"•o*^*  Case{e),  but  within  Morgan's  Case{f),  Lawes*s 
^^€Mse  (g),  and  Stanhope's  Case  (A). 

Sir  F.  Thesiger,  in  reply. 


The  Lord  Justice  Knight  Bruce.  j^  h^ 

This  may  seem  a  hard  case  on   Mr.  Bennett,   the 
Appellant.     Perhaps   it  is   so;    but  the   meaning  and 
Intention  of  the  arrangement  effected  in  1840  (of  which 
t.lie  transfer  made  by  him  of  the  twenty  shares  in  ques- 
tion formed  a  portion)  were,  on  the  part  of  the  share- 
holders, 

W  IBeG.M.S^G.  576.  (e)  I  De  G.  ^  Sm.  777. 

W  2  De  G.  3f.  *  G.  128.  (/)  1  Mac.  *  Cor.  225. 

W  2  De  G.  M,  *  G.  522.  (g)  1  De  G.  M.  *  G.  421. 

W  1  Sim.  {N.  S.)  54.  (A)  3  De  G.  *  Sm.  198. 
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1854.  holders,  called  the  dissentient  shareholders,  including 
^^^"^^  Mr.  Bennett,  and  equally  on  the  part  of  Colonel  Cameron 
Casb.  And  his  sons,  and  the  Directors  of  this  Company,  not 
that  the  dissentient  shareholders  should  sell  their  shares, 
nor  substantially  that  any  other  thing  should  be  done 
than  that  they  should  pay  8,000/.  or  9,000/.  in  a  par- 
ticular manner  agreed  upon ;  and,  in  consideration  of 
that  payment,  be  separated  and  released  from  the  Com- 
pany, and  freed,  as  far  as  Colonel  Cameron  and  his  sons 
and  the  Directors  could  free  them,  from  all  liability  in 
respect  of  its  debts  and  transactions.  The  particular 
form  and  mode  of  carrying  the  design  into  execution 
were  a  secondary  and  subsidiary  matter.  The  form  and 
mode,  in  fact,  were  that  the  dissentient  shareholders 
transferred  their  shares  to  Mr.  William  B.  Cameron  and 
Captain  Earle,  two  gentlemen  selected  for  the  purpose 
by  the  Directors. 

I  think  it  not  necessary  for  us  to  decide,  and  I  do  not 
mean  to  intimate  an  opinion,  whether  Mr.  William  B, 
Cameron  and  Captain  Earle  took  the  shares  on  their 
own  account,  or  on  the  account  of  either,  or  merely  on 
behalf  of  the  Company,  or  of  the  Directors  as  a  body 
representing  the  Company ;  though  if  this  last  was  the 
intention,  the  Company  was  not  bound  by  it;  there 
having  been  no  assent  of  a  meeting  of  shareholders.  But, 
whatever  may  have  been  the  meaning  or  views  of  the 
Directors  in  the  matter,  it  is  asserted  on  one  side  and 
denied  on  the  other,  in  the  present  controversy,  that  the 
Company  became  compellable  to  treat  and  look  to  Mr, 
William  B.  Cameron  and  Captain  Earle  as  the  owners  oi 
the  transferred  shares,  and  had  not  the  right  to  regard 
the  transfers  to  them  as  ineffectual  for  the  purpose  oi 
releasing  or  discharging  Mr.  Bennett  and  the  share- 
holders similarly  circumstanced. 

Il 
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It  appears  to  me,  however,  that  the  Respondents,  who 
dl^ny  this  proposition,  are  well  founded  in  doing  so ;  for, 
^iwhatsoever  the  character  in  which  it  was  meant  that  Mr.  "'casb* 
Tf^Tffiam  B.  Cameron  and  Captain  Earle  should  hold  the 
shares,  the  nature  and  substance  of  the  business  were, 
I  tlink,  essentially  contrary  in  spirit  to  the  laws  of  the 
A.s8ociation. 

The  Directors'  assent  to  the  transfers  (an  assent  neces- 
sary to  their  validity)  was  given,  not  from  any  notion  or 
opinion  of  the  fitness  or  eligibility  of  Mr.  W.  B.  Cameron 
or  Captain  Earle,  as  a  shareholder  or  larger  shareholder, 
in  the  ordinary  or  regular  course,  but  was  sold  to  the 
dissentient  shareholders  for  the  mere  purpose  that  they 
might  be  released  from  their  obligations  to  the  Company. 
How  could  it  have  been  correct — how  could  it  have  been 
consistent  with  the  true  meaning  of  the  deed  regulating 
^he  administration  of  the  affairs  of  the  Company,  or  with 
^e  duty  of  the  Directors,  to  sell  their  right  of  objecting 
^o  a  person  proposed  to  become  a  new  shareholder  by  a 
transfer  from  an  existing  shareholder ;  even  though  the 
^oney  to  be  thus  obtained  was  not  (and  I  have  not  said 
whether  I   think  that  it  was)  to  be  corruptly  applied  ? 
^hat  power  had  they  to  set  a  price  on  the  deliverance  of 
shareholders?    What  right  to  ransom  ?    What  authority, 
''^  a  word,  to  alter  the  terms  on  which  alone,  according 
^  the  meaning  of  the  deed,  a  new  could  be  substituted 
^'^^  an  old  shareholder  ?    The  arrangement  was  a  com- 
bination to  defeat  at  least  one  material  and  important 
Provision  of  the  deed,  and  was  therefore,  in  eflFect,  a 
''^ud  upon  the  Company  on  the  part  of  all  concerned  in 
^^«     And  this,  I  say,  without  using  the  word  "fraud"  in  an 
offensive  sense,  and  especially  without  comparing  the  case 
U)  one  unhappily  not  very  rare, — that  of  a  servant  bribed 
to   allow  his  master  to  be  cheated.     But  though  there 

were 
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1854.  were  (I  am  satisfied)  some  individuals  engi^ed  in  this 
^^^^^'^  affair  of  1849,  who  would  have  recoiled  with  detestation 
Case.  ^^^  ^^^^  ^  notion,  if  plainly  presented  to  their  minds, 
I  am,  in  truth,  not  so  well  satisfied  whether,  upon  ex- 
amining and  probing  the  whole,  business  thoroughly,  the 
distinctions  between  that  case  and  the  present,  for  any 
purpose  directly  material  in  the  litigation  now  before  us, 
are  not  more  apparent  than  real. 


It  seems  to  me  that  Mr.  Bennett  has  been  reasonably 
and  justly  held  by  the  Master  first,  and  the  Master  of 
the  Rolls  afterwards,  to  be  a  contributory.  But  as  we 
mean,  we  may  perhaps  as  well  declare  in  our  order  that 
we  mean,  to  leave  unprejudiced  and  unaffected  the  rights 
of  Mr.  Bennett  and  the  other  dissentient  shareholders, 
not  only  against  the  Company  in  respect  of  the  8,0002. 
or  9,000/.  paid  in  the  remarkable  manner  shown  by  the 
evidence,  but  also  generally  against  Messrs.  Cameron, 
Mr.  Elderton  (who  is  or  claims  to  be  a  creditor  of  the 
Company),  and  all  who  concurred  in  the  transaction  of 
ApHl  1840. 

With  regard  to  the  Respondents*  costs  of  this  appeal, 
I  am  of  opinion  that  there  are  circumstances  rendering 
it  fit  that  they  should  be  borne  by  the  estate  of  the  Com- 
pany, and  not  by  the  Appellant.  I  need  scarcely  add, 
that  I  consider  the  present  order  entirely  consistent  with 
what  Lord  St.  Leonards  said  and  did  in  the  case  of 
Straffon*s  executors. 

The  Lord  Justice  Turner. 

In  the  view  which  I  take  of  the  question  before  us,  it 
is  not  necessary  to  enter  at  large  into  the  facts  of  this 

case* 
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case.    It  18  sufficient  to  state:— [His  Lordship  then        185*. 
stated  the  facts  as  above  detailed.] 


Upon  the  argument  before  us  the  Appellant's  case  was 
'*^*inly  rested  upon  the  point  that  there  was  a  legal 
^■■^nsfer  of  the  shares;  and  it  was  contended,  on   his 
'•©half,  that  the  transaction  on  the  part  of  the  share- 
holders was  in  all  respects  is  fair  and  bona  fide  transac- 
tion.    The  Respondent,  the  official   manager,  on  the 
other  hand,  insisted,  that  the  transaction,  from  its  com- 
mencement to  its  termination,  was  fraught  with  suspicion 
and  mala  fides ;  and  that,  upon  this  ground,  the  transfer 
of  the  shares  could  not  be  maintained.    All  the  facts 
and  circumstances  of  the  case  were  most  minutely  and 
laboriously  examined  on  both  sides  with  reference  to  this 
qaestion  of  the  good  faith  of  the  transaction.     But,  in 
my  judgment,  it  is  not  necessary  for  us  to  give,  and  I  do 
not  give,  any  opinion  upon  that  point.    There  is,  as  it 
seems  to  me,  a  much  more  plain  and  simple  ground  upon 
which  this  case  may  be  and  ought  to  be  decided ;  and  I 
mean  to  rest  my  decision  upon  that  ground,  and  upon 
that  ground  alone. 

Assuming  this  transaction  to  have  been  a  perfectly  fair 
^  bon&  fide  transaction  on  the  part  of  the  sharehold- 
^1  Was  it  a  transaction  in  which  the  shareholders  of 
«e  Company  could  be  bound  by  the  acts  of  their  Di- 
'^rs?    The  Directors  of  these  Companies  are  in  a 
■^«e  trustees.    They  have  authority  to  bind  the  Com- 
panies to  the  extent  of  the  powers  given  to  them  by  the 
^^^  under  which  the  Companies  are  constituted ;  but 
^  ftie  absence  of  previous  authority  or  subsequent  con- 
^^^>«^nce  on  the  part  of  all  the  shareholders  (of  which 
"*€^  is  no  sufficient  proof  in  the  present  case),  they 
We  not,  as  I  apprehend,  any  authority  to  bind  the  Com- 
panies 


Bennett's 
Case. 


CASES  IN  CHANCERY. 

1854,       panics  in  any  matter  of  substance  beyond  the  extent  <^  ^ 

y^^^^'^^      the  powers  which  the  deeds  may  ffive  them,     Moreovem^'^^^    . 
Case.        in  the  exercise  of  the  powers   given  to  them  by  th^rf*       "^ 


deeds,  they  must,  as  I  conceive,  keep  within  the  proper ^►^^>"'*^ 
limits.  Powers  given  to  them  for  one  purpose  cannot»"toc»r«fi 
in  my  opinion,  be  used  by  them  for  another  and  differentSci^*x^t 
purpose.  To  permit  such  proceedings  on  the  part  ofto  ^i« 
the  Directors  of  Companies  would  be  to  sanction  not  the^W^J*  <^<3 
use  but  the  abuse  of  their  powers.  It  would  be  to  give^^vi'^  o 
effect  and  validity  to  an  illegal  exercise  of  a  legal  power,   --m^'^^  i^ 

These  are  the  principles  by  which,  in  my  opinion,  thc^cf^^     tAe 
decision  of  this  case  must  be  governed.     We  must  con — m^<3:?/^^ 
sider,  therefore,  what  are  the  powers  which  were  given  tco-K    ^.o 
the  Directors  of  this  Company  by  its  deed,  and  what. 
was  the  extent  and  object  of  those  powers.     The  on!} 
provisions  of  the  deed  which  appear  to  me  material  to  b^7 
adverted  to  are  the  sections  108,  109,  110  and  117(a). 
[His  Lordship  read  these  sections.] 

Section  110  applies  to  purchases  by  the  Company. 
The  other  sections  relate  to  transfers  by  individual  share- 
holders to  other  individuals.  The  contrast  of  those  clauses 
throws  some  light  upon  the  meaning  of  the  deed.  In  matters 
which  more  immediately  concern  the  interests  of  the  whole 
Company,  as  in  the  purchase  of  shares  by  the  Company, 
the  whole  body  of  shareholders  is  to  be  consulted.  In 
matters  which  more  nearly  affect  the  interests  of  the  in- 
dividuals, as  the  transfer  of  their  shares,  the  judgment  of 
the  Directors  is  deemed  sufficient.  The  question,  how- 
ever, does  not  depend  upon  the  contrast  of  these  clauses^ 
but  mainly  upon  the  true  meaning  and  extent  of  the  108th, 
109th  and  117th  sections;    and    upon  examining  these 

sections 

(a)  Set  out  ante,  p.  285. 
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^€tion8 1  do  not  think  that  any  thing  will  be  found  more        1854. 

^^Fourable  to  the  Appellant's  case.     By  the  109th  sec-      "— "^-^^ 
^.  .  ^  .  Bennett's 

«A  on,  parties  procunng  transferrees  are  to  give  notice  to        c^gg. 

^2ie  Directors,  and  the  notice  is  to  specify  the  name  and 
^cJdress  of  the  proposed  transferree.      By  section  117 
^-fce  Directors  are  to  take  the  notice  into  consideration, 
nd  to  signify  their  approval  or  disapproval  of  the  trans- 
'.    The  context  of  these  sections  of  the  deed  seems  to 
to  prove  that  what  was  really  intended  was  this :— * 
C:Iiat  the  Directors  of  the  Company  should  be  placed  in  a 
;EX)sition  which  would  enable  them  upon  each  proposed 
^t^^nsfer  to  secure  to  the  Company  a  solvent  and  respon- 
sible transferree.     And  at  all  events  these  sections,  I 
dink,  clearly  prove  that  each  proposed  transfer  was  to 
\>e  the  subject  of  distinct  consideration,  and  to  be  judged 
of  upon  its  own  circumstances. 

1^7 ow  what  has  taken  place  in  the  case  before  us  has 
been  this.     The  question  before  the  Directors  has  been, 
not  whether  any  one  of  these  dissentient  shareholders 
should  be  permitted  to  transfer,  but  whether  the  whole 
'>o<iy  should  be  permitted  to  go  out  together,  a  question 
involving  many  considerations,  which  would  not  apply  to 
^^•^  retirement  of  an  individual  shareholder,  and  which 
^^se  sections,  giving  power  to  the  Directors  over  sepa- 
'^^^^  transfers,  did  not  authorize  them  to  take  into  their 
^^^^•isideration.     And  this  is  not  the  whole  case,  for  the 
'^^^ases  of  the  dissentient  shareholders  by  Colonel  Ca* 
*^^^(m  and  W,  B.  Cameron  were  parts  of  this  transac- 
^^^u,  and  it  appears,  upon  the  face  of  those  releases,  that 
'^V^at  the  parties  had  been  proceeding  upon  was  the 
*^%tlement  of  the  disputes  and  differences  between  the 
**^5u«holders.     Surely  the  sections  to  which  I  have  re- 
^^T^d  cannot  be  construed  to  have  constituted  the  Di- 
'^^ctors  judges  of  what  was  expedient  to  be  done  in  con- 
sequence 
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1854.       sequence  of  these  disputes  and  differences^  and  to  ei 
''^^^      power  them  to  settle  the  terms  upon  which  they  shot 

Came.  be  arranged.  In  truth,  the  powers  given  by  this  de 
to  the  Directors  to  give  or  withhold  their  consent 
transfers  have  been  wrested  to  the  purpose  of  enabltj 
the  Directors  to  carry  out  an  arrangement  contrive 
and  disguised  for  the  purpose  of  efiecting  the  retire 
roent  of  a  large  body  of  the  shareholders ;  and  it  i 
clear  that  these  powers  have  been  so  used  with  thi 
knowledge  of  Bennett  and  of  those  associated  with  him. 

I  am  of  opinion  that  such  a  use  of  these  powers  was  nol 
warranted,  and  that  the  transfer,  therefore,  cannot  stand 
It  was  urged,  on  the  part  of  the  Appellant,  that  the  ar 
rangement  was  for  the  benefit  of  the  Company,  as  il 
afforded  the  means  of  set-off  against  the  purchase- 
money  due  to  W.  B.  Cameron ;  but  the  answer  to  this 
argument  is,  that  unless  the  Directors  had  power  to 
make  the  arrangement,  it  was  for  each  shareholder  to 
judge  of  what  was  most  for  his  benefit,  and  the  Directors 
had  no  power  to  determine  that  question. 


CASES  IN  CHANCERY- 


HINDSON  V.  WEATHERILL. 


May  29,  30. 


^  H~lflIS  was  an  appeal  from  the  decision  of  Vice-Chan-     Before  The 

^"^^  cellor  Stuart,  declaring  that  a  solicitor  of  a  testator,        tices ."*" 

^iC3^    whom  the  testator  by  his  will  and  codicil  had  made  An  attoruey 

^mfts  of  realty  and  personalty,  was  a  trustee  of  these  gifts  ^  client  k 

f«^v  the  testator's  heir-at  law  and  next  of  kin.     The  case  humble  cir- 

m^    reported  in  the  second  volume  of  Messrs.  Smale  and  necessary 

^S^ffard*s  Reports,  page  604,  and  the  facts  are  there  fully  f"nd«  ^  P«>- 
<v  r        r  r-o  /  ^   gecute  actions 

s'C^ated.    The  following  is  a  short  summary  of  them  : —      of  ejectment, 

which  were 

conducted  by 

The  testator  John  Hindson  was,  in   1844,  a  farm-  the  attorney, 

l^fcoarer.    He  employed  Mr.  Weatherill,  the  Appellant,  in  ""Jd^j^i' 

tfaatycar  as  his  attorney  in  two  actions  of  ejectment  to  try  compromise, 

"^«  validity  of  a  will  of  one  Richard  Hindson,  whose  heir-  ^Jj^^^  JLeived 

•-^-"law  the  testator  was,  and  to  recover  certain  lands  at  a  ja^ge  sum 
*^^  ,  ,         «,,       A  i«    1     1  .  .      /•      1    i.      ®^  money. 

-*  wshy.    The  Appellant  supplied  the  requisite  funds  for  During  the 

^Hcse  proceedings,  pending  which  the  testator  applied  to  P«>ce«^ing» 

some  of  the  client's 
brother  wrote 
^  letter  to  the  client  saying  that  she  had  little  money  to  spare,  but  wished  to  do  all  she 
^^^uld  so  that  justice  might  be  done  to  every  branch  of  the  familv.    The  attorney  wrote 
^>)  answer  to  this  letter  by  the  client's  direction,  saying,  that  if  the  client  succeeded, 
^^hataotial  justice  should  be  done  to  all  to  whom  the  client  was  related.     Neither  the 
^*^^er*s  widow,  nor  any  of  the  client's  relatives,  gave  him  any  assistance  in  prose- 
^'I'uig  the  actions.    The  attorney,  by  his  directions,  prepared  a  will,  which  the  client 
^^<cuted,aDd  under  which  the  attorney  took  large  benefits,  but  in  which  benefits  were 
^  given  to  relatives  of  the  testator.     It  did  not  appear  that  the  letter  of  the  brother's 
^*^ow,  or  the  answer  to  it,  was  referred  to  in  the  course  of  the  preparation  of  the  will 
^er  by  the  attorney  or  the  client : — Heldf 

1-  That  the  will  was  not  made  under  any  mistake  or  misapprehension  caused  by 
"*  attorney. 

^*  That  the  circumstance  of  a  solicitor  preparing  for  a  client  a  will  containing  dis- 
P^UoDs  in  his  own  favour,  does  not  of  itself  take  away  the  right  of  the  solicitor  to  be 
^  his  own  benefit  a  devisee  or  legatee. 
.  3-  That  the  considerations  applicable  to  a  gift  inter  vivos  from  a  client  to  his  soli- 
c*^  sie  not  universally  applicable  to  a  testamentary  disposition. 

Where  a  Defendant  tendered  himself  for  examination  viv&  voce  below,  and  the 
^T^intiff  oppoekl  his  examination,  the  Court  of  Appeal  declined  acceding  to  a  propo- 
■^  of  the  Plaintiff  to  examine  him. 
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some  of  his  relatives  for  assistance,  but  without  obtainin 
HiNDsoM  ^"y  from  them.  One  of  them,  however,  named  Margear^ 
Hiridson,  the  widow  of  Robert  Hindson,  the  testatoa 
brother,  wrote  to  John  Hindson  abetter,  in  which  she  sail 
"  You,  of  course,  are  the  person  most  interested,  as  I  co« 
sider  you  without  doubt  the  heir  to  the  landed  proper* 
You  dying  without  an  heir,  my  son  Thomas  JRobm 
Hindson  would  succeed  you  as  heir  to  the  landed  pm 
perty.  I  know  I  have  no  claim  upon  anything  mysic 
but  I  am  interested  for  my  children.  I  hope  you  ^ir^ 
exert  yourself  in  the  cause  that  justice  may  be  done,  s 
have  little  money  to  spare ;  but  in  this  case  I  wish  to  do 
all  I  can  that  justice  may  be  done  to  every  branch  of  the 
family.  It  is  many  years  since  I  heard  anything  from 
you,  but  I  hope  you  will  answer  this."  To  this  lettei 
John  Hindwn  sent  an  answer,  written  at  his  direction  bj 
Mr.  Weatherill,  and  signed  by  himself,  in  which  he  said 
"  If  I  succeed  in  setting  the  will  aside,  substantial  justia 
shall  be  done  to  all  parties  to  whom  I  am  related.*' 

The  action  was  compromised  by  the  payment  to  thi 
testator  of  4,200Z.  and  the  costs,  amounting  to  aboui 
1,000Z.  more. 

After  this,  in  July  1850,  the  testator  sent  for  Mr 
Weatherill,  and  gave  him  instructions  for  the  will  in 
question.  He  said  that  he  wished  to  confirm  by  it  a  gifl 
which  he  had  previously  made  to  Mr.  Weatherill  of  a 
promissory  note  for  1,000/.  The  will  was  prepared  and 
read  over  to  the  testator,  who  then  said  that  he  had 
changed  his  mind  as  to  certain  property  at  Tolsby,  thai 
he  did  not  know  his  London  relatives  even  by  name,  and 
had  never  seen  them ;  that  they  had  rendered  him  DC 
assistance  in  procuring  the  property  which  he  had  to 
dispose  of;  and  that  he  would,  therefore,  alter  in  the  Ap- 
pellant's favour  the  devise  of  his  property  at  Tolsbff.  The 

Appellant 
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^jppellaot  desired  the  testator  not  to  make  any  alteration        1854. 
his  willy  so  far  as  he  the  Appellant  was  to  benefit  thereby. 
It  the  testator  insisted  on  the  alteration,  which  the  Ap- 
•llant  at  length  consented  to  make,  on  condition  that  a  Weatherill. 
I  ird  person  should  be  present  to  hear  the  testator's  wishes 
ifore  the  will  was  executed. 


Ad  old  friend  of  the  testator,  named  Reade,  accord^ 
ixigly  attended^  and  after  the  will  so  altered  was  read  over 
\o  the  testator,  said  to  him,  "  Now,  JoAriy  is  this  disposi^ 
tion  of  your  property  as  you  wish  it  to  be  ?"     The  tes- 
tator replied,  "  Yes,  it  is;  and  I  would  have  done  more 
for  him  (the  Appellant)  if  he  would  have  let  me." 

The  will  was  dated  the  18th  otJuly  1850,  and  thereby, 

ifier  bequeathing  various  legacies,  the  testator  confirmed 

^  gift  of  the  1,000/.  advanced  on  the  promissory  note. 

Re  then  devised  the  lands  at  Tolsby  to  the  Appellant 

^d  one«7bAii  Redman  during  John  Redman's  life,  the  rents 

^  be  equally  divided  between  them.    At  John  Redman's 

^'^cease  the  testator  devised  the  premises  unto  and  to  the 

^^  of  the  Appellant,  and  his  heirs  and  assigns  for  ever ; 

^^  he  gave  all  his  personal  estate  to  the  Appellant  and 

^^IRcm  Wilkinson^  whom  he  appointed  his  executors, 

opon  trust  to  call  in  and  convert  the  same  into  money, 

uid  thereout  to  pay  his  debts,  funeral  and  testamentary 

expenses,  and  certain  legacies,  and  to  divide  the  clear 

residue  into  four  parts,  and  to  pay  and  divide  the  same 

between  the  children  of  his  sister  Sarah  Jackson,  and  of 

his  brother  Robert  Hindson,  and   his  sister  Elizabeth 

Cole  and  her  children,  and  Hannah  Hindson  and  her 

child,  in  manner  in  the  will  expressed. 

By  a  codicil  dated  the  26th  of  October  1850,  the  tes- 
^'i  after  revoking  the  residuary  bequest  of  his  personal 
^*^i  directed  that  the  whole  of  the  interest  and  divi- 
dends 
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dends  of  bis  personal  estate  should  be  paid  to  his  tw< 
sisters,  and  the  survivor  of  tbem,  for  their  lives  respec< 
tively ;  and  after  the  decease  of  the  survivor  of  them,  h< 
Weathbrill.  directed  his  executors,  after  setting  apart  a  legacy  of  100/. 
to  divide  the  residue  among  the  children  of  his  sister  anc 
brother,  Mary  Jackson  and  Robert  Hindson,  both  then 
deceased,  and  of  his  sister,  Elizaheth  Cole. 

The  testator  died  on  the  14th  of  Jamuxry  1851,  a 
bachelor.  His  only  brother,  Robert  Bindson,  died  in 
his  lifetime,  and  the  Plaintiff,  Thomas  Robert  Hindsom^ 
was  the  eldest  son  of  Robert  Hindson,  and  the  heir-at- 
law  of  the  testator.  The  Plaintiff  entered  a  caveat  in  the 
Ecclesiastical  Court,  at  York,  to  stay  the  probate ;  and  a 
suit  had  been  prosecuted  in  that  Court  by  the  executors,  to 
establish  the  will  and  codicil,  which  were  established  by 
a  decree  directing  probate  to  be  granted  to  the  executors 
on  the  16th  of  December  1851. 

The  Plaintiff  then  filed  the  present  bill,  praying  foi 
an  account  of  the  personal  estate  of  the  testator,  and 
for  declarations  that  notwithstanding  the  transfer  and 
indorsement  of  the  promissory  note  for  1,000/.,  the  same 
formed  part  of  the  estate  of  the  testator ;  that  the  devise 
of  the  hereditaments  at  Tolsby,  so  far  as  respected  any 
estate  and  interest  of  the  Appellant  therein,  was  void, 
and  that  he  was  to  the  extent  of  such  estate  and  interest 
a  trustee  for  the  Plaintiff  as  the  heir-at-law  of  the 
testator. 

The  answer  of  the  Appellant  stated  to  the  above  eff^t, 
and  further  stated  that  the  testator,  though  he  was  when 
first  known  to  the  Appellant  a  farm-labourer,  was  the 
son  of  a  farmer,  and  that  he  was  a  man  of  ordinary 
education  in  that'  station ;  that  he  was  an  intelligent  per- 
son ;  that  after  his  accession  to  his  fortune  he  devoted 

himself 
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himself  to  sporting,  bat  that  be  was  not  a  person  of 
intemperate  habits  as  was  alleged  by  the  bill ;  that  the 
testator  resided  at  a  distance  of  several  miles  from  the 
Appellant;  that  the  gift  of  the  promissory  note  was  Wbatherili- 
ipontaneoasy  and  accompanied  by  expressions  of  grati- 
tude, and  that  the  testator  repeated  these  expressions 
fieqoently;  that  he  was  estranged  from  his  relatives  with 
whom  he  had  kept  up  no  intercoinrse ;  and  that  the  will 
was  exactly  in  conformity  with  the  instructions  of  the 
testator. 

Mr.  Darnel  and  Mr.  Renshaw,  for  the  Plaintiff. 

The  Vice-Chancellor's  decision  is  founded  upon  the 

general  principle,  well  established  by  authority,  that  the 

bwden  of  proving  the  fairness  of  a  gift  from  a  client  to 

A  solieitor  is  upon  the  solicitor.     Here  the  solicitor  has 

not  discharged  himself  of  this  burden  ;  on  the  contrary, 

^t  appears  that  the  client  was  labouring  under  an  error 

^  to  the  conduct  of  his  relatives,  of  which  error  the 

appellant  was  fully  cognizant,  as  he  had  written  the 

•o«wer  to  Mrs.  Robert  Hindsaii's  letter.     The  Appel- 

W  cannot  retain  a  benefit  so  obtained,  Huguenin  v. 

-fia«efcy(a). 

In  Houghton  v.  Houghton{b)  the  Master  of  the  Rolls 
^d,  "  I  am  of  opinion,  as  I  lately  held,  in  a  case  of 
Cooie  V.  Lamotte  (c),  that  whenever  one  person  obtains, 
^y  wolontary  donation,  a  large  pecuniary  benefit  from 
tt^other,  the  burden  of  proving  that  the  transaction  is 
'^bteous,  to  use  the  expression  of  Lord  JEldon,  in  Gibson 
▼•  Jeyes  (d),  falls  on  the  person  taking  the  benefit.     But 
this  proof  is  giVen,  if  it  be  shown  that  the  donor  knew 
and  understood  what  it  was  that  he  was  doing.     If,  how- 
ever, 

(«)  U  Va.  273.  (c)  15  Beao.  234. 

W  U  Ban.  278-298.  (d)  6  Va.  266. 
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ever,  besides  obtaining  the  benefit  of  this  voluntary  gi 
from  the  donor,  the  donor  and  donee  were  so  situati 
towards  each  other,  that  undue  influence  might  ba^ 
been  exercised  by  the  donee  over  the  donor,  then  a  ne 
consideration  is  added,  and  the  question  is  not,  to  u 
the  words  of  Lord  JEldon,  in  Huguenin  v.  Saseley  (c 
*  whether  the  donor  knew  what  he  was  doing,  but  ho 
the  intention  was  produced ;'  and  though  the  donor  w: 
well  aware  of  what  he  did,  yet  if  his  disposition  to  do 
was  produced  by  undue  influence,  the  transaction  woa 
be  set  aside."  [The  Lord  Justice  Turner  referr 
to  Bulkier/  v.  Wilford(b),  and  Allen  v.  McPhers(m{c 
[Tfie  Lord  Justice  Knight  Bruce.  Is  it  disput 
whether  as  to  real  estate  a  question  of  this  kind  wou 
be  triable  in  an  issue  devisavit  vel  non?]  We  subs 
that  it  is  a  proper  subject  for  the  decision  of  a  Court: 
Equity.  [The  Lord  Justice  Knight  Bruce.  Id 
man  has  obtained  a  devise  or  bequest  in  his  favour 
means  of  a  promise,  he  may,  I  suppose,  be  compel 
to  perform  the  promise  by  a  Court  of  Equity.  But  I 
a  Court  of  Equity  hitherto  interfered  with  testaments 
dispositions  on  the  ground  of  fraud  of  the  descript. 
imputed  to  the  Appellant?  His  Lordship  referred. 
Muckleston  v.  Brown  (d);  Billage  v.  Southee{e)'^  Shm 
V.  Gaby  if) ;  Segrave  v.  Kirwan  (g) ;  and  Wells- 
Middleton  {h) ;  and  inquired  whether  the  attentioim 
the  Vice- Chancellor  had  been  called  to  a  brands 
the  last-mentioned  case,  which  came  before  the  Ec4i 
siastical   Court (i).]      It  was    not:    nor   to  Ingrcam 

^3 


(a)  14  Fei.SOO. 
(6)  2  CL  Sf  F.  102;  8  Bli. 
(N.S.)in. 

(c)  1  PhiL  133 ;  I  H.  of  L. 
Ca.  191. 

(d)  6  Ves.  52. 
(f)  9  Hare,  534. 

(/)  2  De  G.  Mac.  ^  Cor.  623. 


(g)  1  BeaU.  157. 

(A)  1  Cox,  112;  ABro.£^ 
245  ( roin/.  edit.) 

(i)  MiddUlon  v.  Forbet,  sCi 
by  Sir  /.  Nicholl  in  Ingram 
Wyatt,  1  Hagg.  395.  See  i 
Jone$  V.  Godrich,  5  K  F.  Mi» 
p.  20,  where  Dr.  LuMhwgiamp 
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(a)  in  which  that  case  is  stated,  but  which  we  1854. 
'ubmit  shows  that  in  such  a  case  as  the  present  adequate  ^-^v*^^ 
''^Aef  could  not  be  obtained  in  the  Ecclesiastical  Court.  ». 

'^hat  the  cases  show  is,  that  if  the  fraud  is  one  which  WEAXHfiaiLL. 
'flects  the  question  of  testacy,  and  prevents  the  will 
^oa  expressing  the  testator's  intention,  it  is  a  question 
for  the  Ecclesiastical  Court  Gingell  v.  Homeijb)^  but 
that  where  the  testamentary  intention,  as  to  a  particular 
legacy,  existed,  but  was  produced  by  the  absence  of 
proper  advice,  on  the  part  of  the  legatee  (being  a  person 
i^hose  duty  it  was  to  give  such  advice),  the  Ecclesiastical 
Court  cannot  in  such  a  case  give  adequate  relief.  Lord 
t^iSfndhnrst  thus  distinguishes  Allen  v.McPherson{c)  from 
Se^rave  v.  Kirwan  (rf),  saying,  that  in  the  latter  case  the 
Boclesiastical  Court  could  not,  on  the  question  of  probate, 
'ia've  applied  the   proper  remedy  {e).     In  Barnesly  v. 

Powell 


S*^"ing  the  judgment  of  the  Ju- 

**<=mal  Committee   of   the   Privy 

C^o^Mcfl,  laid,  *•  So,  when  a  will 

>■     vnade  in  favour  of  a  medical 

"■^^n  in  whose  house  the  testa- 

t«"»^  is  resident,  the  Court  must 

^•■^    upon  its  guard  against  undue 

***fiience,  for   practising    which 

^^^re  is  so  much   opportunity : 

^■^•3  where  a  will  under  such  cir- 

^^■•niUncesis  made  by  a  solicitor, 

"^laohad  DO  previous  knowledge 

*^  the  deceased,  the  Court  must 

***  "ore  that  he  distinctly  under- 

••'^"'Hi  her  and  acted  as  her  agent, 

•**^  not  as  the  agent  of  the  le- 

^*^  who  sent  him.     The  law 

^  ^lond  has  prescribed  no  re- 

'^'*ct»oos  upon  testamentary  dis- 

J'*'*tions,  as  to  who  may  be  the 

^teet.     Where  that  power  is 

**«ftiied  in  favour  of  guardians, 

^"•tees,  solicitors,    medical    at- 

Vol.  V. 


ten  dan  ts,  or  persons  standing  in 
a  similar  relation  to  the  deceased, 
the  degree  of  proof  required  will 
be  greater  or  less  according  to 
circumstances;  but  if  the  Court  be 
satisfied  that  there  was  adequate 
capacity,  testamentary  intention, 
untainted  by  fraud,  and  a  due 
execution,  the  instrument  is  valid. 
Fraud  cannot  be  presumed,  but 
the  circumstances  may  render 
fraud  so  probable,  that  the  Court 
will  require  stronger  proof  than 
in  cases  where  all  natural  pre- 
sumptions are  in  favour  of  the 
disposition,  and  the  free  will  of 
the  testator."  See  also  Ex  parte 
Fearan,  5  Ves,  645. 

(a)  1  Hagg.  384. 

(6)  9  Sim.  539. 

(c)  1  H.o/L.  Cfli.  191. 

(d)  1  Beati.  157. 

(e)  I  H.o/L,  Cai.  214. 

r  D.  M.  G. 
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[The  Lord  Justice  Turner.     That  was  a  caae 
V.  fraud  in  obtaining  probate].     But  the  Court  held  ik. 

WaATBBKiLL.  ^.j^^  f^^^^  created  a  trust  on  which  it  could  act,  altboug 
the  probate  was  invalid,  and  might  be  set  aside  in  tl 
Ecclesiastical  Court.  In  Ingram  v.  WyaU(b),  the  caj 
in  which  Middleton  v.  Forbes  is  cited.  Sir  J.  JNicht 
said,  *'  The  averment  to  be  contained  in  a  common  co 
didit  is,  that  the  testator  was  '  of  sound  mind,  memoi 
and  understanding— talked  and  discoursed  rationally  m 
sensibly,  and  was  fully  capable  of  any  rational  act  I 
quiring  thought,  judgment  and  reflection.'  Here  is  1 
legal  standard.  When  all  this  can  be  iully  predicai 
of  the  person,  bare  execution  is  sufficient ;  but  if  it  e^ 
not  be  truly  predicated,  a  deficiency  of  capacity  exists 
a  deficiency  not  necessarily  rendering  the  person  intm 
able  but,  in  proportion  to  the  degree  of  deficien 
requiring  clearer  and  more  direct  proof  of  the  unbia^ 
testamentary  intention.'*  That  shows  that  the  Ee^ 
siastical  Court  could  not  entertain  such  a  questiocm 
this.  [The  Lord  Justice  Knioht  Bruce.  Is  Sir 
Nicholl,  in  that  part  of  his  judgment,  speaking  or  n 
speaking  merely  of  mental  capacity  (c)  ?  Would  he  ha* 
applied  such  a  criterion  to  a  question  of  fraud  ?  Suppos 
a  man,  when  instructing  his  attorney  to  make  his  wiL 
to  say  to  the  attorney,  "  I  know  that  my  nephew  is  dead 
and  I  shall  leave  my  property  to  you ;"  and  suppose  th 
attorney  to  be  aware  of  the  nephew  being  alive,  and  t 


(a)  1  Vet.  ten,  284.  that    tbe    principles   on    wlui 

(6)  1  Hagg,  401.  Courts  of  Equity  proceed  in  qiM 

(c)  See  as  to  fraud  the  earlier  tions    of    undue    influence    m 

part  of  the  judgment,  where  Sir  acted  upon  by  the  Eoclesiaslie 

J.  Nicholl  cites  cases  in  equity  Courts  so  far  as  such  prinaipl 

upon    instruments    inter  vivos  ;  are  applicable  to  wills.     Sea  al 

from  which  it  may  be  inferred  pp.  398  to  400  of  the  Report. 


HlNDSOM 
V. 
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sflLj  notbiDg.     Would  the  will  be  good  at  law?]    We        1854*. 
submit  that  it  would  be  bad  at  law  and  in  equity  too. 
li^Fke  LoED  Justice  Turner  referred  to  Jones  v.  6W- 
yicJk{a).]  Wbatmeill 

Tbey  then  discussed  at  length  the  evidence^  and  con- 
tended that  upon  it  sufficient  appeared  to  exclude  the 
A^ppellant  from  taking  any  beneficial  interest  under  the 
urill.  They  alsa  referred  to  and  commented  on  Huguenin 
v.  Basely  (6) ;  Walmesley  v.  Booth  (c)  ;  Hylton  v.  HyU 
ton  {d) ;  Bridgman  v.  Oreen  (e) ;  Wells  v.  Middleton  (/); 
.Baich  V.  8ymes{g)\  Newman  v.  Payne  {h);  Gibson  v. 
JTeyes  (t) ;  Hatch  v.  Hatch  (k) ;  Montesquieu,  v.  Sandys  (J) ; 
JPaine  v.  Hall  (m) ;  Podmchre  v.  Gunning  (n) ;  Raworth 
v.  Marriott  (o) ;  Bent  v.  Bennett  (p) ;  Nelthorpe  v.  JSoi- 
^<iie  (y) ;  BiiUage  v.  Southee  (r) ;  Holman  v.  Loynes  («). 

Mr.  Malins  and  Mr.  Fischer j  for  the  Appellant,  were 
not  called  upon. 

Mr.  Kirhman  appeared  for  other  parties. 

7%e  Lord  Justice  Knight  Bruce.  May  so. 

We  have  had  an  opportunity  of  considering  this  case 
out  of  Court  since  the  argument  was  broken  off  yester- 
day,  and  are  now  able  to  dispose  of  it. 

The 

(fl)  5  E.  F.  Moore,  16.  {k)  9  Vet,  292. 

WUret.273.  (/)  18  r«.302. 

(0  2ilrJt.25.  (m)  ISFrt.  475. 

W)  2  Fa.  len.  547.  (n)  7  Sim.  614. 

(<)  2  Ve$.  ten.  627.  (o)  1  Myl,  Sf  K.  643. 

C/)  1  Cw,  112  ;  4  Bro.  P.  C.  (^)  4  %/.  *  Cr.  269. 

^  (row/,  edit).  iq)  1  Co//.  203. 

(«)  T.*  -R.  87.  (r)  9  Hare,  534. 

(*)  2  ret.jun.  199.  (i)  4  De  G.  Mac,  4  G.  270. 


(0  8^0.266. 
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HiNDSON 
V. 

Weatherill. 


The  question  whether^  in  the  matter  of  this  testator's  ^^«'. 
will,  the  conduct  of  Mr.  Weatherill  was  prudent,  wasa^ 
delicate,  was  such  as  should  be  recommended  to  otfaei^ « 
solicitors  for  exact  imitation,  is  not  within  our  cogni--f 
zance,  and  does  not  require  to  be  answered  on  the  pre-^^ 
sent  occasion.     The  question  to  be  resolved  is  whether^  ^ 
on  the  assumption  which  must  be  made,  that  the  wiFf 
and   codicil   were   duly,   properly   and   upon   sufficieir^ 
grounds  admitted  as  they  were  to  probate,  and  on  tt:^"  ^=::ri 
assumption  also  that,  upon  an  issue  devisavit  vel  non, 
directed,  the  heir  would  have  no  case  as  to  the  enti 
will  and  codicil,  or  as  to  any  part  of  either  instrumei 
Mr.  Weatlierill  ought  upon  the  facts  in  evidence  to 
deprived   in  equity  of  all   beneficial  title   to  the   rc\ 
estate,  and  the  note  for  1,000/.,  or  either  of  them. 

How  the  matter  would  have  stood  if  undue  influence, 
or  if  misrepresentation,  or  if  suppression  or  any  unfair 
dealing,  had  been  established  against  him,  or  if  it  had 
been  shown  that  he  had  omitted  to  perform  any  duty 
incumbent  on  him  as  the  testator's  solicitor  or  agent,  it 
is  unnecessary  for  me  to  say,  for  in  my  opinion  no  such 
thing   has  been   done.      Mr.  Weatherill  prepared   his 
client's  will,  containing  dispositions  in  his  own  favour. 
There  begins  and  there. ends  the  case,  as  I  view  it. 
But  a  case  so  beginning  and  so  ending  does  not  take 
away  the  right  either  legally  or  equitably  of  a  solicitor 
to  be  for  his  own  benefit  a  devisee  or  legatee. 


// 


It  is  in  my  opinion  not  shown  that  this  testator  made 
his  will  under  any  mistake  or  misapprehension,  or,  if  he 
did  so,  that  the  mistake  or  misapprehension  was  one  of 
which  the  existence  or  continuance  was  caused  or  induced 
by  the  solicitor,  or  is  ascribable  to  the  solicitor,  or  was  one 
to  the  existence  or  continuance  of  which  the  solicitor 
contributed.     It  appears  to  me  that  upon  the  evidence 

the 
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tbe  testator  must  be  taken  to  have  made  his  will  as  a  1854. 
free  agent  in  every  sense,  not  only  as  that  term  is  un-  ^■^^'^^^ 
tierstood  in  Courts  of  Law,  but  as  it  is  understood  in  «. 

Courts  of  Equity  also.     He  meant  to  do  what  he  did,  Weathbrill. 
^d  there  is,  I  think,  a  total  absence  of  evidence  to  show 
^hat  bis  intention  in  that  respect  was  unfairly  caused, 
onduly  procured,  or  improperly  induced.     It  has  been 
Argued,  but  in  my  opinion  not  proved,  that  the  testator 
gave  the  instructions  for  his  will,  and  made  it,  without  a 
knowledge  or  without  a  recollection  of  Mrs.  HindsorCs 
letter  to  him,  and  that  therefore  Mr.  Weatherill  ought, 
before  the  will  was  signed,  to  have  mentioned  the  letter 
to  him.     It  appears  to  me  that  the  evidence  before  us  is 
well  consistent  with  the  notion,  that  the  testator  had  re- 
ceived the  letter  in  due  course,  had  read  it  as  soon  as  it 
^SL^  received,  had  instructed  Mr.  Weatherill  to  answer  it 
&3    it  was  answered,  and  gave  the  instructions  for  the  will, 
iK^    their  original  as  well  as  in  their  final  state,  with  a  per- 
fe<it  recollection  of  both  letters ;  nor  do  I  perceive  any 
S'V'ound  for  inferring  that  Mr.  EastorCs  assistance  (if  any) 
^«"  interference  in  the  matter  of  the  claim  which  had  been 
^^^«  subject  of  the  compromised  ejectment  was  not  contem- 
poraneously known  to  the  testator,  or  had  been  forgotten 
^y  him.     The  testator's  feelings  towards  his  relatives,  or 
^^me  of  them,  may  very  possibly  not  have  been  those  of 
^  ^oral  philosopher  or  an  accomplished  Christian,  but  I 
*^^  no  reason  for  believing  that  he  had  received  from  any 
^*  his  family  any  service  or  benefit  whatever,  or  at  least 
**^y  deserving  gratitude  on  the  testator's  part. 

As  to  the  authorities  cited,  they  seem  to  me  all  con- 
***tent  with  a  conclusion  in  Mr.  Weatheriirs  favour — it 
Wing  impossible  that  a  testamentary  gift  by  a  client  to  a 

^Vicitor  can  against  the  latter  be  liable  to  all  the  same 

^nsiderations  as  a  gift  to  him  inter  vivos  would  have 

^n,  though  it  may  be  open  to  some  of  them. 

And 
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HlMDMlf 
V. 

Wbatherill. 


And  with  regard,  in  the  present  instance,  to  the  gift  ofS 

the  note,  whether  it  could  have  been  maintained  inde 

pendently  of  the  will  I  do  not  say  or  suggest.  HoweTCT^s 
that  may  be,  I  think  that,  circumstanced  as  this  case  is,«4 
the  will  cured  the  defect  (if  any),  the  in&rmity  (if  any),  ins-i 
that  transaction,  and  was  equally  effectual  with  respect  toc3 
the  real  estate,  as  to  which,  however,  if  the  PlaintiflB 
shall  desire  an  issue,  devisavit  vel  non,  or  an  opportunity^ 
to  bring  an  ejectment,  possibly  he  ought  to  have  it. 


I  should,  perhaps,  notice  the  application  made  to  us  bj^t 
the  Plaintiff's  counsel  for  an  oral  examination  of  Mrv 
Weatherill  as  a  witness  for  himself,  in  order  to  his  cross 4B 
examination  for  the  Plaintiff,  before  us.  Whether  w>"^ 
should  have  acceded  to  the  application  if  Mr.  Weather%^3i 
had  not  tendered  himself  for  the  purpose  before  the  Vic 
Chancellor,  it  is  unnecessary  to  say,  for  he  did  so, 
that  course  must  be  taken  to  have  been  opposed  on  thcz: 
part  of  the  Plaintiff.  This  seems  to  us  a  sufficient  reason 
for  not  acceding  to  it  now.  Possibly  on  an  issue  i 
directed  he  will  be  called. 


The  Lord  Justice  Turner. 

I  have  considered  the  opinion  of  the  Vice -Chancellor 
with  quite  as  strong  a  desire  as  his  Honor  can  have  had 
to  check  dealings  of  this  kind  between  solicitor  and  client, 
but  I  cannot  venture  to  go  to  the  extent  of  this  decision. 
The  facts  of  the  case  as  they  appear  in  evidence  before 
us  do  not,  in  the  view  which  I  take  of  them,  raise  any 
question  of  law,  for  the  passages  which  have  been  read  in 
evidence  from  the  answer  of  the  Defendant,  seems  to  me 
effectually  to  dispose  of  the  whole  case  alleged  by  the 
bill.  I  give  no  opinion,  therefore,  in  favour  of  the  right 
to  file  a  bill  of  this  description,  nor  do  I,  on  the  other 
hand,  intend  to  say  that,  under  no  circumstances,  can  sueh 
a  bill  be  maintained. 

It 
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It  is  to  be  observed,  however,  that  this  is  the  first  in-        1854. 
»f«nce,  80  far  as   my  recollection   goes,   in  which  an      ^"^^^^ 
attempt  has  been  made  to  fix  a  trust  on  a  beneficial  in-  «. 

tenest  given  by  will  upon  purely  equitable  grounds,  I  Weatherill. 
'I'^an  on  those  peculiar  equitable  doctrines  which  apply 
^  dealings  between  solicitor  and  client,  and  guardian 
^d  ward ;  and  I    feel  some  alarm  at  the  consequences 
of  the  doctrine  contended  for.     It  is  obvious  that  if  such 
a  doctrine  can  be  applied  to  the  relation  of  solicitor  and 
client,  it  must  be  applied  to  that  of  guardian  and  ward. 
If  then  a  ward,  soon  after  he  attained  twenty-one,  made 
from  affectionate  motives  a  testamentary  disposition  in 
&Tear  of  his  guardian,  it  would,  according  to  this  doc- 
trine, be  the  duty  of  a  Court  of  Equity  to  fix  a'trust  upon 
ity  and  to  declare  the  guardian  a  trustee  for  the  benefit  of 
the  ward*s  heir  and  next  of  kin.     There  is  obviously  a 
great  distinction  between  the  jurisdiction  of  this  Coart 
&s  applied  to  contracts,  and  as  applied  to  testamentary 
^dispositions.     In  the  case  of  a  written  contract  this  Court 
^^^^  direct  the  instrument  to  be  delivered  up  to  be  can- 
^^lled,  but  it  has  no  such  jurisdiction  with  respect  to  a 
'^W.    When  a  will  is  tendered  for  probate,  a  Court  of 
^^•Bpetent  jurisdiction  decides  whether    the  document 
^^presses  the  will  and  intention  of  the  testator,  and  if 
^'^y  fraud  afiecting  the  will  or  intention  of  the  testator 
^^  be  proved  in  the  Ecclesiastical  Court,  that  Court  cait 
^^Ufy  the  instrument  and  take  out  of  it  the  particular 
^*^U8e  to  which  the  objection  applied.     So  I  take  it  that 
^  ^  Court  of  Law,  if  a  question  of  fraud  arise  upon  a  will, 
^^t  question  may   be  disposed  of  and  redress  may  be 
^^tained,  whether  the  question  affect  the  whole  or  any 
l^^it  of  the  will.     Cases  may   indeed  arise,  and   have 
^^n,  in  which  the  question  as  to  the  validity  of  parti- 
^W  dispositions  could  not  be  properly  disposed  of  by  a 
^ourt  of  Law,  and,  in  cases  of  this  kind  Courts  of  Equity 
We  interfered  for  the  purpose  of  directing  a  trial. 

The 
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1854.  The  only  case  cited  in  the  argument  which  has  at  al 

^^^"^^^      appeared  to  me  to  bear  upon  this  question,  is  the  case  c 
V,  Segrave  v.  Kirwan  (a).      I  have  some    recollection  c 

Wbathbrill.  having  heard  that  case  doubted  with  reference  to  th 
question  whether  it  was  not  a  case  in  which  the  Ecclesi 
astical  Court  might  have  interfered,  but  it  is  unnc 
cessary  to  pursue  this  point,  for  the  case  is  clearly  dia 
tinguishable  from  the  present.  In  Segrave  v.  Kirwa. 
the  testator  had  no  intention  to  benefit  Kirwan  th 
counsel.  He  appointed  him  his  executor,  but  did  nc 
know  that  the  effect  of  the  appointment  would  be  to  giv 
him  a  beneficial  interest.  He  intended,  however,  t 
appoint  him  to  be  executor,  and  it  may  be  doubted 
therefore,  whether  the  Ecclesiastical  Court  could  bav* 
interfered.  There  was  in  that  case  no  intention  of  tb 
testator  in  favour  of  the  legatee.  It  was  not  a  case  ii 
which  the  testator  intended  to  give  a  beneficial  interest  ti 
Kirwan,  for  he  was  ignorant  that  he  had  done  so. 

Without  intending  to  give  any  opinion  upon  this  ques- 
tion, I  will  merely  observe  that,  in  my  opinion,  it  must 
be  extremely  difficult  to  make  out  such  a  case  as  would 
render  it  proper  for  this  Court  to  interfere  for  the  purpose 
of  declaring  a  trust  affecting  the  beneficial  interest  given 
by  a  will,  on  such  grounds  as  are  here  relied  upon,  and 
that  the  Plaintiff  in  this  case  has,  in  my  judgment,  failed 
to  do  so. 

I  concur  in  the  conclusion  to  which  my  learned 
brother  has  come. 

(a)  1  Beau.  157. 
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LOWE  ».  THOMAS.  ;,,    ,„ 

May  30. 

T^HIS  was  an  appeal  from  the  decision  of  Vice-Chan-     Before  The 
cellor  Wood  upon  the  construction  of  the  following    ^-oR^"  J""- 

^  ^  TICE8. 

'^  '""  Under  the  fol- 

lowing be- 

"  I,  Ann  Thomas^  do  give  and  bequeath  to  my  brother  brother,  /.  r., 

John  Thomas  the  whole  of  my  money  for  his  life,  at  his  *^«  ''^^^^^  **/ 

,  n*y  money  for 

death  to  be  divided  between  my  two  nieces  Rebecca  and  his  life,  at  bis 

Mary  Lowe,  my  clothes  to  be  divided  likewise  between  diWdedTbe^ 

them,  my  watch  and  trinkets  for  my  niece  Mary  Lowe,  tween  my  two 

I  likewise  declare  that  the  longest  survivor  of  the  above-  f^^^a  and  " 

mentioned  nieces  is  to  become  possessor  of  the  whole  -^^"'y  L,,my 

clothes  to  be 
^omy.  likewise  di- 

'*Ann  Thomas,  September  17th  1833."   vided  between 

them,  my 
watch  and 
The  testatrix's  property  consisted  of  860/.  Bank  3^  per  trinkets  for  my 

Cent  Annuities  standing  in  her  own  name ;  a  moiety  of  i^H^ewiseKe-  * 
the  sum  of  1,9311  lis.  8d.  Old  South  Sea  Annuities  c^are  the  long- 

•*!..,  -    ,  «  .,,  ,  1.1®**  survivor  of 

•^Anding  m  the  names  of  the  trustees  of  a  will  by  which  the  above- 

'^%  ^as  bequeathed  to  her ;  30Z.  in  cash  deposited  with  "^^ntioned 
.1  ^  '  *^  nieces  is  to 

^"^  testatrix's  sister  Mary  Lowe ;  2L  or  3Z.  cash  in  the  become  pos- 

•^^use  in   which   the   testatrix  resided;    her  wardrobe,  EmoJey:" 

"^"tets,  a  few  articles  of  furniture  valued  at  24Z.,  and  —Held,  that 

•^if-a-year's  dividend  on  the  above  sums  of  stock  which  pagg. 

^'"Ued  due  before  she  died,  but  had  not  been  received. 

^he  bill  was  filed  by  the  sisters,  and  the  question  was 
"^ther  the  stock  passed,  which  was  disputed  by  the 
^^W  next  of  kin. 

The  Vice-Chancellor   decided   this   question   in   the 
'^^tive,  and  the  Plaintiffs  appealed. 

The 
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1854.  The  case  is  reported  below  in  Mr.  Katf'^  Reports  (a) 

Mr.  B,olt  and  Mr.  Hardy^  for  the  Appellants. 

They  cited  The  Case  of  Mary  Shdmer's  Willib' 
Lynn  v.  Kerridge  (c) ;  Hotham  v.  Sutton  (d) ;  Ommann^ 
V.  Butcher (e);  Legge  v.  Asgillif);  Kendall  v.  Ke 
dall  ( g) ;  Gosden  v.  Dotterill  (A) ;  Rogers  v.  TTiamas  (i 
Dowson  V.  Gaskoin  {k) ;    Cunningham  v.  Murray  ( 
TFittw  V.  Plashett  (m)  ;  Glendening  v.  Glendening  ( 
^oy«  V.  Morgan  (o) ;    TTaite  ¥•  Combes  (p) ;.    Vaisey 
Reynolds  (q). 

Mr.  TTa/A^r  and  Mr.  C  ^o//^  for  the  next  of  1k.^ki  iji, 
cited  jBoy^  V.  Morgan  (o) ;  Parher  v.  Marchant  (r). 


Mr.  ChandlesSy  Mr.  Mackeson  and  Mr.  Fischer  a] 
peared  for  other  parties. 

Mr.  /?o//,  in  reply. 


7^6  Lord  Justice  Knight  Bruce. 

'^Non  aliter  a  significatione  verborum  recedi  oportel.^ 
quilm  cum  manifestum  est  aliud  sensisse  testalorem  (s)." 
So  said  Marcellus,  and  the  Vice-Chancellor's  conclusion 
appears  to  be  the  just  result  of  an  accurate  application 

of 

(a)  Page  369.  (k)  2  Keen,  14. 

(6)  Gilbert,  200.  (/)  I  DeG.^  Sm.  366. 

(c)  W'ttl'i  K<7).  temp.  Hardw.  (m)  4  Bfor.  208. 
172.  (n)  9  Bear.  324. 

(d)  15  Fcf.  319.  (o)  3  Mi/l.  4  Cr.  661. 

(f)  T.  if  R.  260.  (/>)  5  DeO.^  Sm.  676. 
(/)   r.  4-  Jl.  265,  n.  (9)  5  Riiw.  12. 

(g)  4  Ruts.  360.  (r)  1  Ph.  356. 

(A)  1  3fy/.  4-  IT.  56.  (s)  Di^.  lib.  32,  tit.  i,  t.  69. 

(i)  2  fTffii,  8. 


Lowe 
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of  that  rule,  there  being  here  a  total  absence  of  context       1854. 

to  show  that  the  testatrix  employed  the  word  '*  money" 

ocberwise  than  in  its  correct  and  proper  sense,  which  is 

■i«t  property  generally,  but  a  particular  species  of  pro-      Thomas. 

pcrty.    That  species  no  more  includes  annuities  than 

houses  or  furniture.     An  annuity  is  not,  though  its  fruit 

it,  money,  nor  where  a  man  gives  his  wool  or  his  apples 

are  we  to  presume  that  he  means  to  give  his  sheep  or  his 

(Mchard.     That  this  lady  herself,  if  she  could  be  ap- 

feiled  to,  would  not  overrule  the  judgment  which  I  am 

nov  giving  I  am  not  clear,  but  the  numerous  class  of 

penom  who,  in  wills  and  otherwise,  speak  as  if  the 

office  of  language  were  to  conceal  their  thoughts,  have 

BO  right  to  complain  of  being  taken  to  mean  what  their 

lioguage  expresses. 

The  Lord  Justice  Turner. 

It  is  not  unlikely  that  it  was  the  testatrix's  intention  to 
pws  by  the  description  **  the  whole  of  my  money,"  some- 
^ing  more  than  what  strictly  and  literally  speaking 
^ould  pass  under  the  description  of  "  money,"  but  pro- 
bability b  one  thing  and  judicial  certainty  another. 

^ow  the  first  question,  as  Mr.  Hall  very  accurately 

^^  it  is  this  : — Could  it  be  the  intention  of  the  testatrix, 

^  those  words,  to  pass  the  whole  of  her  property  ?   Are 

^^y  tantamount  to  a  description  of  the  whole  of  her 

^tate?    It  appears  to  me  to  be  clear  upon  the  context 

^  the  will  that  this  could  not  be  the  intention,  because 

^*  find  in  the  will,  after  the  disposition  of  the  whole  of 

^  testatrix's  money,  a  disposition  of  some  specific  arti- 

^1  namely,  her  clothes,  watch  and  other  things,  and 

^  Dot  by  way  of  exception  out  of  the  disposition  of  the 

'nole  of  her  money  previously  made.     It  is  clear,  there- 

^t  that  the  whole  of  the  residuary  estate  cannot  have 

^  mtended  to  pass  under  the  description  of  money. 

Then 
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1854.  Then  can  it  be.  said,  that  under  that  description  she 

intended  to  pass  all  property  producing  income?  To 
determine  this,  we  must  look  at  the  different  sources  from 
which  income  may  be  derived.  Suppose  she  bad  in- 
vested her  property  in  a  ship  instead  of  the  funds? 
Could  it  be  said  that  the  ship,  which  is  one  only  of  the 
numerous  forms  of  investment  producing  income,  would 
pass  ?     I  think  it  clearly  would  not. 

If  we  deviate  from  the  correct  meaning  of  the  words 
which  the  testatrix  has  used,  we  are  immediately  in- 
volved in  the  difficulty  of  deciding  how  far  the  deviation 
is  to  be  carried.  I  think  that  in  this  and  in  other  like 
cases  it  is  necessary  to  adhere  to  the  proper  and  correct 
sense  of  the  words  used  in  the  will,  where  there  is  no 
context  to  give  a  different  effect  to  them.  The  context 
here  relied  upon  rests  entirely  on  the  words  "  the  whole 
of  my  money''  coupled  with  the  disposition  of  the  residue 
as  "  the  whole  money."  But  the  words  "  my  money" 
in  my  mind  do  not  lead  to  the  inference  that  the  testatrix 
intended  anything  else  than  money.  The  word  "  whole" 
may  have  been  introduced  for  the  purpose  of  including 
money  at  her  bankers  or  money  deposited  with  private 
persons,  and  she  might  doubt  whether  if  she  said  *'  my 
money"  simply,  and  not  "  the  whole  of  my  money,"  the 
word  might  not  be  confined  to  money  in  her  actual  pos- 
session. 

Then  is  there  anything  in  the  residuary  disposition 
contained  in  the  will  which  can  have  the  effect  of  pass- 
ing more  than  what  was  strictly  money  ?  It  is  argued 
that  money  must  mean  money  in  a  state  of  investment, 
for  a  life  estate  is  given,  but  then  it  would  be  by  the  act 
of  the  Court,  in  order  to  give  effect  to  the  bequest  in  re- 
mainder, that  the  investment  would  be  made  where  the 
same  property  is  given  in  succession  to  different  persons. 

The 
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The  odIj  case  amongst  those  cited,  which  appeared  to        1854. 
give  support  to  such  a  construction  was,  that  of  Lynn  ▼. 
Kerridge{a);  but  on  locking  closely  at  that  case,  it 
appears,  that  there  was  there  a  gift  of  a  legacy,  which 
iras  a  charge  of  course  on  the  general  estate  of  the  tes- 
tatrix, and  then  an  ultimate  disposition  of  **  what  money 
was  not  therein  otherwise  disposed  of.**    That  was  held 
Bofiicient  to  explain  that  the  meaning  in  which  the  word 
^  money**  was  used,  was  not  the  ordinary  meaning  of  the 
word. 

I  entirely  coincide  with  my  learned  brother  and  the 
Vice-Chancellor. 

Appeal  dismissed  with  costs, 
(fl)  Wett't  Rep.  temp.  Hardw.  172. 
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1854. 


May  31. 


DIPLOCK  V.  HAMMOND. 


Before  The  fTlHIS   was   an    appeal  from    the  decision  of 

TICB8.  Chancellor  Stuart,    holding    that    the    foil 

A  written  au-  document,  which  was  stamped  as  an  assignment 

bvT  credit,  admissible  in  evidence  as  such  without  being  stam] 

directed  to  his  an  order  for  payment  of  money  (a) : — 
debtor  and  de-  ^  ''  ^      ^ 

livered  to  i4.B. 

in  thU  form :  a  jo  the  Governors  and  Guardians  of  St.  . 

— "I  hereby 

authorize  you  Newififfton,  Walworth,  February  Ist,  Ifi 

to  pay  A.  B,  ,,  ^      y 

the  sum  of  Gentlemen, 

ttr^oS^fe  "  '  ^^^^^y  authorize  you  to  pay  to  Mr. 

my  contract,     Diplock,  of  the    Wahrorth   Road,   the  sum   of 
vanctd"me*  '    '^^"6  ^^  amount  of  my  contract  at  the  new  workl 

that  sum,"  is  a  Walworth  Villa,  Mr.  Diplock  having  advanced  m 
ffood  assign- 
ment, if  sum. 

roch,^iih^ut  "  I  remain,  Gentlemen, 

being  stomped  «  Your  obedient  servant, 

as  an  order  for 

payment  "  George  Samnun 


It  appeared  that  the  document  was  delivered  1 
creditor  to  the  assignee  of  the  debt. 


(o)  55  Geo.  3,  c.  184,  Sche-  out  of  any  particular  fund 

dule,    Part  I.,    **  Inland    Bill."  may  or  may  not  be  availj 

The  following  instruments  shall  upon  any  condition   or 

be  deemed  and  token  to  be  inland  gency  which  may  or  may 

bills,  drafts  or  orders  for  the  pay-  performed  or  happen  if  U] 

ment  of  money  within  the  intent  shall  be  made   payaUe 

and  meaning  of  this  schedule,  viz. :  bearer  or  to  order,  or  if  th 

**  all  bills,  drafls  or  orders  for  shall  be  delivered  to  the  p 

the  payment  of  any  sum  of  money  some  person  on  his  or  her  I 
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The  case  is  reported  in  the  second  volume  of  Messrs.        1854. 
Smk  and  Guard's  Reports  (a). 

Mr.  Craig  and  Mr.  We^ard,  in  support  of  the  Appeal. 

When  the  authority  is  not  sent  to  the  debtor,  but  is 
delirered  to  the  assignee,  it  is  an  order  for  payment  out 
of  a  specific  fund,  and  must  be  so  stamped  at  the  time. 
It  cannot  be  stamped  afterwards ;  31  Geo,  Sj  c.  35,  s.  19 
[Tie  Lord  Justice  Knight  Bruce.  The  words  are, 
**!  hereby  authorize  you  to  pay  "  (6)].  That  is  in  efiect 
*>  order  to  pay.  Ruff  v.  WM  (c) ;  Hutchinson  v.  Hey- 
«^<4(rf);  Lucas  V.  Jones  (e). 

*hey  also  referred  to  Lord  Braybroohe  v.  Mere- 
**(/*);  Green  v.  Davies{g)\  Butts  v.  Swann{h); 
Ansojw  V.  Middleton{i);  Endy  y.  Collins  {k);  Fair- 
*■**  V.  BeU(JL)\  Jones  v.  Simpson  {m)\  Lestrange 
'•  t^e^trange  (n)  ;   Jenny   v.    Herle  (o)  ;    Haydock    v. 

i^^he  Lord   Justice    Knight  Bruce  referred  to 
•^«'«»i«  V.  Prothero  (y).] 

***-•  Malins,  Mr.  J.  H.  Palmer  and  Mr.  Speed  ap- 
P^f'^d  for  the  Respondents,  but  were  not  called  upon. 

-^^he  Lord  Justice  Knight  Bruce. 

^he  governors  and  guardians  of  the  poor  of  Saint 

Mary, 
V«)  Page  141.  (i)  6  Hare,  261. 

V^)  See  Ru$$eil  ▼.  Powelt,  14        {k)  6  Mau.  ^  Set,  144. 
^  *  IF.  418.  (/)  \  B.^A.  36. 

le)  1  £ip.  129.  (m)  2  B,  ^  C.  318. 

(^)  9  il.  ^  £.  375.  (n)  13  Baiv.  281. 

^0  5  Q.  B.  949.  (o)  2  JW.  Hwym.  1361 ;  1  Str. 

to  13  Si*.  271.  691. 
(rt  4  B.  ^  C.  235.  (P)  ^Ld.  Boym.  1563. 

(A)  2  Bro.  ^  B.  78.  (9)  1  De  O.  Mac.  ^  G.  572. 
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1854.  Mary^  Netvington,  owed  Mr.  Hammond  a  debt,  whi 
the  Plaintiff  Mr.  Z)t;7/ocA  asserts  ihsii  Hammond  assign 
to  him  for  value.  The  Plaintiff  asserts  that  this  was 
assignment,  giving  him  a  preferable  lien  to  that  of  t 
Defendant  Mr.  Booth,  who  claims  under  another  assig 
ment  of  the  same  debt  made  by  the  same  creditor 
Booth.  Now,  of  the  truth  of  the  whole  of  this  positic 
there  can,  independently  of  the  provisions  of  the  Stai 
Law,  be  no  doubt  or  reasonable  question ;  for  Hammo 
signed  this  paper  [His  Lordship  read  the  document  abc 
set  out].  This  document  was  served  upon  the  debta 
With  regard  to  Booth's  claim,  the  assignment  to  him  v 
not  only  executed  subsequently  to  the  equitable  assi^ 
ment  to  Biploch,  but  was  not  served  upon  the  debtors 
after  the  service  upon  them  of  Hammond^s  assignmc 
The  cause  therefore  would  be  in  effect  undefended  if 
Stamp  Law  were  out  of  the  question.  It  is  said,  he 
ever,  that  by  reason  of  those  laws,  the  Plaintiff's  c^ 
wholly  fails ;  and  the  argument  is  put  thus,  that  the  Stan 
Laws  either  render  what  would  otherwise  be  an  assigi 
ment  not  an  assignment,  or  that  on  certain  assignments 
double  stamp  is  required.  If  the  law  of  this  country  i 
in  such  a  singular  state,  it  must  be  submitted  to  until  i 
shall  be  altered,  but  I  have  the  satisfaction  of  thinkin 
that  the  law  is  not  in  so  discreditable  a  condition. 

The  first  contention  is  hardly  arguable,  that  the  Stam 
Laws  prevent  that  from  being  an  assignment  which  woul 
have  been  one  independently  of  those  laws.  With  respe 
to  the  other  proposition,  that  the  language  of  the  doci 
ment  is  such  as  (though  not  essential  to  the  nature  of  tl 
document  as  an  assignment)  to  require  a  double  stan 
(one  as  an  order  for  payment  of  money,  and  another  as  i 
assignment),  it  is  admitted  that  if  it  had  begun  thus,  '^ 
hereby  assign,"  there  would  be  no  question  but  that  i 
assignment  stamp  would    have  been  sufficient.      It  i 

howeve 
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however^  contended  that  this  change  of  words  makes  a 
great  difference  and  turns  the  document  into  an  order,  re- 
qmring  to  be  stamped  accordingly,  and  that  as  it  cannot 
now  be  so  stamped  the  document  is  not  admissible.  I  am 
of  opinion  that  such  a  construction  of  the  stamp  laws  is 
unnecessary,  and  would  be  harsh,  oppressive  and  irra- 
tional. The  document  may  or  may  not  be  in  some  sense 
in  order  for  payment  of  money,  but  it  is  not  the  less  an 
anignment  requiring  such  a  stamp  only  as  has  been 
iSxed. 


1854. 


It  appears  to  me  that  the  point  is  perfectly  clear,  and 
that  the  Appeal  ought  to  be  dismissed  with  costs. 

The  Lord  Justice  Turner. 

As  the  Lord  Justice  agrees  with  the  Vice-Chancellor, 
it  is  not  necessary  for  me  to  express  any  opinion  of 
my  own,  but  I  see  no  reason  why  the  document  should 
not  operate  as  an  assignment  when  stamped  as  an  assign- 
ment. 

Appeal  dismissed  with  costs. 


Vol. 


\. 


D.  M.  G. 
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1855. 


THE   INCORPORATED   CHURCH   BUILDING 
SOCIETY  V.  COLES. 


A%2. 

Before  The 

Lord  Chan- 
celioTf  Lord 
Cranworth. 

A  testator,  by 
his  will,  exe- 
cuted three 
calendar 
months  before 
his  death,  de- 
Tised  two 
houses  in 
Brighton  to 
trustees,  upon 
trust  to  sell 
and  invest  the 

purchase-  .  /.       i        .         ,    .  ^    i       » 

money,  and  to  tain  to  the  treasurer  for  the  time  being  of  the  Incorpo- 
pay  the  divi- 
dends to  his 
wife  during 
her  life,  and  at 
her  death  to 
make  over  and 
transfer  the 
principal  sum 
so  invested  to 
the  treasurer 
for  the  time 
being  of  the 
Incorporated 
Society  for 
Promoting  the 
Enlargement, 
Building  and 

Repairing  of  Churches  and  Chapels,  to  be  applied  to  the  uses  and  purposes  of  that 
society : — Held^  that  such  a  gift  was  not  within  the  scope  of  the  Act  43  Geo,  3,  c.  108, 
and  could  not  be  sustained  either  in  its  entirety  or  as  a  gift  of  the  proceeds  of  the  sale     s 
to  the  extent  of  500/.,  but  was  void  under  the  Act  9  Geo.  2,  c.  36. 

The  Act  43  Geo,  3,  c.  108,  was  passed  with  a  view  of  authorizing  limited  ditpcH  ^ 
sitions  of  land  by  deed  or  will  in  favour  of  the  charitable  uses  therein  specified,  but  the  «! 
intent  of  the  legislature  was,  that  the  gift  should  be  of  specific  lands  for  one  or  other  of^ 
the  specific  purposes  indicated  in  that  act,  and  therefore  a  gift  of  the  proceeds  of  land  M. 
is  not  within  the  protection  of  that  act,  but  is  obnoxious  to  the  provisions  of  the  Statote^^ 
of  Mortmain,  9  Geo,  2,  c.  36. 


TfOBERT  JAMES  HARRISON,  by  his  will 
dated  February  1838,  gave  to  his  wife  Lucy  Har* 
risoriy  Neville  Read,  and  Michael  Hinton  Castle  and  the 
survivor,  and  the  heirs  and  assigns  of  such  survivor,  his  two 
freehold  houses  in  Sillwood  Place,  Brighton,  upon  trust 
to  sell  and  invest  the  purchase-money  in  government 
securities  or  public  funds  of  Great  Britain,  and  to  pay  the 
dividends  arising  therefrom  half-yearly  to  his  wife  for  her 
sole  use  and  benefit  during  her  life,  and  at  her  death  to 
make  over  and  transfer  the  principal  sum  so  invested  in 
government  securities  or  the  public  funds  of  Great  Bri- 


rated  Society  for  Promoting  the  Enlargement,  Building 
and  Repairing  of  Churches  and  Chapels,  to  be  applied 
to  the  uses  and  purposes  of  that  society. 

The  testator  lived  more  than  three  calendar  months 
after  the  execution  of  his  will,  and  died  leaving  two 
sisters,  Harriet  the  wife  of  the  Defendant  Cator,  and 
Elizabeth  Harrison,  his  coheiresses  at  law.  Elizabeth 
Harrison  died  leaving  the  Defendant  Wilson  her  heir- 
at-law. 
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at-lav.    The  testator's  widow,  who  afterwards  married        1865. 

the  Defendant  the  Rev.  John  Coles,  was  the  survivor  of      ^"^1^*^*^ 

The 
tbe  three  trustees  named  in  the  will.  Incorporated 

Church 


The  Plaintiffs  in    this   suit  were   the   Incorporated 
Society  for  Promoting  the  Enlargement,  Building  and 
^pairing  of  Churches  and  Chapels,  and  were  incor- 
porated by  the  Act  9  Geo.  4,  c.  42.     The  bill  was  filed 
by  them  against  the  Rev.  John  Coles  and  Lucy  his  wife, 
*nd  Mr.  and  Mrs.  Cator  and  Mr.   Wilson.     The  bill 
submitted  that  the  trusts  for  the  benefit  of  the  Plaintiffs 
'rere  not  void  by  virtue  of  the  Act  9  Geo.  2,  c.  36,  but 
V'alid;  and  in  particular  that  by  virtue  of  the  Act  43 
Gr^o.  S,  c.  108,  the  testator  was  authorized  to  devise  the 
houses  and  premises  in  the  manner  mentioned  and  the 
I^laiDtiffs  to  receive  the  benefit  of  the  same ;  and  that  if,  in 
consequence  of  the  form  of  the  devise  and  of  the  trusts 
thereof,  the  gift  for  the  benefit  of  the  Plaintiffs  was  to  be 
considered  as  a  gift  of  goods  and  chattels  and  not  of 
la^nds  and  tenements,  yet  the  Plaintiffs  were  entitled  to 
tho  benefit  thereof  to  the  value  of  £500  at  the  least;  and 
praying  that  the  rights  of  all  parties  under  the  devise 
™^*€bt  be  declared  and  the  trusts  carried  into  effect;  that 
tne  houses  might  be  sold,  and  the  purchase-money  in- 
^^sted  and   secured  for  the  benefit  of  all  the  parties 
**^<^«re8ted.     The  Vice -Chancellor  Wood  dismissed  the 
*ll,  holding  that  the  devise  was  void  as  not  being  within 
^^^  scope  of  the  Act  43  Geo.  3,  c.  108,  and  that  it  could 
^t  Under  that  Act  be  sustained  either  in  its  entirety  or  as 
*^ft  of  the  proceeds  of  the  sale  to  the  extent  of  £500  (a), 
''oni  that  decree  the  Plaintiffs  now  appealed  to  the  Lord 
^•^ncellor. 


Building 
Society 

V. 

Coles. 


TTie  following  sections  of  the  Act  43  Geo.  3,  c.  108, 

were 
(a)  IKay^  John.  145. 
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were  relied  upon  by  the  Appellants  and  observed  up 
by  the  Lord  Chancellor. 

Sect.  1.  Whereas  a  suflScient  number  of  churches  a 
chapels  for  the  celebration  of  divine  service  according 
the  rites  and  ceremonies  of  the  United  Church  of  JB 
land  and  Ireland,  and  of  mansion-houses  with  compete 
glebes  for  the  residence  of  ministers  officiating  in  au 
churches  and  chapels,  is  necessary  towards  the  promot' 
of  religion  and  morality :  And  whereas  the  same  are  eit^ 
wholly  wanting  or  materially  deficient  in  most  parta 
England  and  Ireland :  And  whereas  many  well-dispc^ 
persons  would  be  desirous  of  contributing  towards 
supply  of  such  defects  if  they  were  enabled  so  to  do 
the  manner  hereinafler  directed ;  May  it  therefore  plej 
your  Majesty  that  it  may  be  enacted,  and  be  it  enact 
by  the  King's  most  excellent  Majesty,  by  and  with  tl 
advice  and  consent  of  the  Lords  Spiritual  and  Temper 
and  Commons  in  this  present  Parliament  assembled,  ai 
by  the  authority  of  the  same,  that  all  and  every  pers< 
and  persons  having  in  his  or  their  own  right  any  esta 
or  interest  in  possession,  reversion  or  contingency  of 
in  any  lands  or  tenements,  or  of  any  property  of  or  in  ai 
goods  or  chattels,  shall  have  full  power,  licence  a: 
authority  at  his  and  their  will  and  pleasure  by  de 
enrolled  in  such  manner  and  within  such  time  as 
directed  in  England  by  the  statute  made  in  the  twent 
seventh  year  of  the  reign  of  King  Henry  the  Eight 
and  in  Ireland^  by  the  statute  made  in  the  tenth  year 
the  reign  of  King  Charles  the  First  for  enrolment  of  bi 
gains  and  sales,  or  by  his,  her  or  their  last  will  or  tes 
ment  in  writing  duly  executed  according  to  law,  au 
deed  or  such  will  or  testament  being  duly  executed  thi 
calendar  months  at  least  before  the  death  of  such  gram 
or  testator  including  the  days  of  the  execution  and  dea 
to  give  and  grant  to  and  vest  in  any  person  or  persons 

b€ 


CASES  IN  CHANCERY. 


827 


Wy  politic  or  corporate,  and  their  heirs  and  successors        1855, 

respectively,  all  such  his,  her  or  their  estate,  interest  or      ^-^^v*^^ 

property  in  such  lands  or  tenements  not  exceeding  five  Incorporated 

acres,  or  goods  and  chattels  or  anyj)art  or  parts  thereof.       Church 

not  exceeding  in  value  five  hundred  pounds,  for  or  to-       Society 

wards  the  erecting,  rebuilding,  repairing,  purchasing  or       coles. 

proriding  any  church  or  chapel  where  the  liturgy  and 

rites  of  the  said  united  church  are  or  shall  be  used  or 

observed,  or  any  mansion-house  for  the  residence  of  any 

minister  of  the  said  united  church,  officiating  or  to  offi- 

datein  any  such  church  or  chapel,  or  of  any  outbuildings 

offices  churchyard  or  glebe  for  the  same  respectively,  and 

to  be  for  those  purposes  applied  according  to  the  will  of 

tbe  said  benefactor  in  and  by  such  deed  enrolled,  or  by 

roch  will  or  testament  executed  as  aforesaid  expressed, 

4e  consent  and  approbation  of  the  ordinary  being  first 

obtained,  and  in  default  of  such  direction,  limitation  or 

*Ppointnjent  in  such  manner  as  shall  be  directed   and 

appointed  by  the  patron  and  ordinary,  with  the  consent 

and  approbation  of  the  parson,  vicar  or  other  incumbent, 

>nd  such  person  and  persons,  bodies  politic  and  corporate, 

*nd  their  heirs  and  successors  respectively,  shall  have 

^  capacity  and  ability  to  purchase  receive  take  hold 

wrf  enjoy  for  the  purposes  aforesaid,  as  well  from  such 

persons  as  shall  be  so  charitably  disposed  to  give  the 

■'nie  as  from  all  other  persons  as  shall  be  willing  to  sell 

^'  aliene  to  such  person  or  persons  bodies  politic  or  cor- 

I^te,  any  lands  or  tenements  goods  or  chattels  with- 

^^t  any  licence  or  writ  of  ad  quod  damnum,  the  Statute 

^  Mortmain,  or  any  other  statute  or  law  to  the  contrary 

Notwithstanding :  provided  always,  that  this  Act,  or  any- 

"*'ng  therein  contained,  shall  not  extend  to  enable  any 

Person  or  persons  being  within  age  or  of  nonsane  me- 

^TTi  nor  women  covert  without  their  husbands,  to  make 

•NJsuch  gift  grant  or  alienation;  anything  in  this  Act 

^ntained  to  the  contrary  in  anywise  notwithstanding. 

Sect. 
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1855.  Sect.  2.  Provided  also,  and  it  is  hereby  further  enacted, 

^"^^"^      that  no  more  than  one  such  gift  or  devise  shall  be  made 
The 
Incorporated  by  any  one  person,  and  that  if  any  such  gift  or  devise  as 

aforesaid  shall  hapgen  to  exceed  five  acres  in  lands  or 

tenements,  or  the  value  of  five  hundred  pounds  in  goods 

and  chattels,  every  sUch  gift  or  devise  shall  be  good  and 

valid  to  the  extent  aforesaid ;  and  it  shall  be  lawful  for 

the  Lord  Chancellor  for  the  time  being  on  petition  to 

make  order   for  reducing  every  such  gift  or  devise  to 

and  within  the  said  limits,  and  for  allotting  such  specific 

five  acres,  and  if  occasion  should  require  such  specific 

goods  and  chattels  as  in  his  judgment  shall  be  most 

convenient,  and  to  make  such  ftirther  order  touching  the 

premises  as  to  him  shall  appear  just  and  reasonable. 


Sect  3.  Provided  also,  that  no  glebe  containing  up- 
wards of  fifty  acres  shall  be  augmented  with  more  than 
one  acre  under  or  by  virtue  of  this  Act,  but  that  the 
excess,  if  any,  given  or  devised  for  the  purpose  of  such 
augmentation,  shall  be  reduced  in  manner  aforesaid  by 
the  said  Lord  Chancellor,  and  such  order  thereupon  shall 
be  by  him  made  as  hereinbefore  is  directed  in  the  case 
of  an  excess  beyond  five  acres. 

Mr.  Rolt  and  Mr.  Kenyan,  for  the  Plaintiffs  the 
Appellants. 

We  submit  first,  that  the  devise  to  the  Plaintiffs  is 
clearly  of  land  within  the  saving  of  the  Act  4^  Geo.  3, 
c.  108,  the  1st  sect,  of  that  Act  in  terms  legalizing  such 
a  devise  for  the  purpose  of  erecting,  rebuilding,  repairing, 
purchasing  or  providing,  any  "  church  or  chapel,"  &c ; 
the  Vice-Chancellor  however  has  held,  that  the  word  land 
in  that  section  is  referable  only  to  the  1st  and  5th  of  the 
purposes  there  indicated,  and  that  goods  and  chattels  are 
referable  to  the  three  intermediate  purposes,  but  all  the 
purposes  are  equally  attainable  by  the  application  of  land 

or 


CASES  IN  CHANCERY.  829 

or  its  proceedfly  or  of  goods  and  chattels.     In  the  present        1855. 
case  the  testator  has  not  given  land  to  the  extent  which  he      ^^"^^ 
iDjjgfat  ha?e  given  it.     The  value  of  the  land,  or  the  acci-  Imcorpo&atbo 
dent  of  its  being  covered  with  houses,  can  be  no  criterion      BuIJIdi'"^ 
ita  to  whether  the  devise  is  or  not  within  the  Act,  for  land      Socibtt 
fluctuates  in  value  and  the  poorest  land  may  eventually       Colbs. 
prove  the  most  valuable  either  by  its  increased  proximity 
to  a  town  or  the  discovery  of  minerals.     It  was  held  by 
the  Vice-Chancellor  that,  by  the  power  conferred  upon 
a  testator  by  the  Act  43  Geo.  S,  c.  108,  to  pass  all  such 
his  estate,  interest  or  property  in  land,  the  legislature 
intended  that  a  testator  should  only  be  permitted  to  devise 
all  his  estate  without  reserve,  and  that  it  is  not  competent 
for  him  to  give  an  estate  in  remainder.     It  is  submitted, 
however,  that  such  a  construction  is  most  arbitrary  and 
unreasonable.     Secondly,  inasmuch  as  the  Act  43  Geo. 
3»  c.  108,  limits  the  powers  of  devising  and  bequeathing 
^o  five  acres  or  goods  and  chattels  not  exceeding  500/.  in 
^^ae,  we  submit  that  the  purposes  of  that  Act  are  satis- 
fi^  by  the  trustees  accepting  the  devise  as  land ;  what 
^«ey  may  ultimately  do  with  the  proceeds  is  wholly  im- 
'^^^terial,  there  being  no  necessity  for  the  enjoyment  of 
^tke  land  in  specie  or  in  a  particular  parish.     Thirdly, 
**     the  devise  must  be  enjoyed  in  specie  and  used  in  one 
f**  the  ways  indicated  by  the  Act  43  Geo.  3,  c.  108,  there 
^    nothing  to  show  that  it  may  not  now  be  used  in  one  or  - 
^*^er  of  the  prescribed  modes.     Fourthly,  assuming  this 
^t  to  be  a  devise  of  land  but  a  bequest  only  of  its  pro- 
^^^^ds  to  the  Plaintiffs,  still  we  submit  that  they  are  at 
^^«t  entitled  to  the  benefit  of  the  bequest  to  the  extent 
^*^  500/.  under  the  discretionary  powers  conferred  upon 
*^^  Lord  Chancellor  by  the  2nd  section. 

Mr.  Headlam,  Mr.  Rogersy  Mr.  Smythe  and  Mr. 
^ownallf  appeared  for  the  several  Defendants,  but  were 
^ot  called  upon. 

The 
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The  Lord  Chancellor. 

I  have  not  a  doubt  upon  this  case ;  the  Act  43  Oeo. 
3,  c.  108,  authorizes  any  person,  by  his  will  executed 
three  calendar  months  before  his  death,  to  give  to  any 
person  or  body  politic  all  his  estate  interest  or  property, 
in  lands  or  tenements  not  exceeding  five  acres,  or  goods 
and  chattels  or  any  part  or  parts  thereof  not  exceeding 
500/.  in  value  for  the  purposes  therein  specified. 

In  this  case  the  testator,  having  two  houses  in  Brighton^ 
gave  them  to  trustees  upon  trust  to  sell  and  invest  the  pro- 
ceeds in  government  securities  and  to  pay  the  dividends 
to  his  widow  for  her  life,  and  after  her  death  to  transfer 
the  principal  monies  to  the  Plaintiffs.     There  is  no  doubt 
but  that  under  the  Statute  of  Mortmain  such  a  gift  would 
be  void,  and  the  question  is,  whether  it  is  made  valid  by 
the  operation  of  the  Act  43  Geo.  3,  c.  108.  The  property 
is  confessedly  under  five  acres,  and  it  has  been  contended 
that  as  such  it  is  a  gift  authorized  by  the  Act.    But  I  do 
not  think  so ;  the  construction  which  the  Vice-Chancellor 
arrived  at,  and  in  which  I  concur,  is,  that  these  five  acres 
or  any  less  amount  are  to  be  specifically  enjoyed  for  one 
or  other  of  the  specific  purposes  indicated  by  the  Act. 
Any  other  construction  would  be  absurd;   in   the  first  , 
place,  there  being  no  limit  to  the  value  of  land,  according  * 
to  the  Appellants'  construction,  while  the  Act  limits  the  t 
value  of  goods  and  chattels  to  be  bequeathed  to  500/.,  ^ 
land  to  the  value  of  50,000/.  might  be  devised  to  be  con-  - 
verted  into  money. 

It  is  true  that,  under  the  Act,  land  in  the  vicinity  or3 
Belgrave  Square  might  be  given  to  the  minister  of3 
the  parish  with  certain  restrictions,  as  that  if  there  was^ 
a  glebe  of  more  than  fifty  acres  the  augmentation  couldJ 
only  be  to  the  extent  of  one  acre;  but  the  whole  in— 
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tent  of  the  legislature,  as  discoverable  from  every  sec-        1855. 
tion  of  the  Act,  was  directed  and  evidently  points  to      ^^"'^^ 
«.    specific  gift   for    a    specific   purpose.     The  2nd  sec-  Incorporated 
ticn,  which  was  relied  upon  as  justifying  another  inter-       Church 
pvetatioD,  confirms  this  construction;   for  if  any  other       Society 
iwas  put  upon  it,  a  testator  might  give  five  acres  in  the        Col'es 
ocighbourhood  of  Belgrave  Square  and  five   acres   of 
^rorthless  land  in  Wales^  and  it  would  be  the  duty  of  the 
l^rd  Chancellor  to   determine  which   five   acres   were 
legally  devised.     It  would  be  absurd  that  this   Court 
slould  in  such  cases  have  the  obligation  imposed  on  it 
to  select  the  land,  yet  this  is  the  construction  which  must 
be  adopted  to  support  the  Appellants'  contention.     It 
seems  to  me,  therefore,  that  the  legislature  meant,  that 
Umd  not  exceeding  five  specific  acres  might  be  dedicated 
to  one  or  other  of  the  specific  purposes  mentioned  in  the 
Act.    The  Appellants  say,  that  they  ought  at  all  events 
to  have  to  the  extent  of  500/.  in  value;  but  it  seems  to 
Die  that  the  construction  which  I  have  put  upon  the  sta- 
tute disposes  also  of  that  question,  for  the  gift  is  clearly 
Dot  a  specific  gift  of  land  but  of  the  proceeds  of  the  sale 
of  land  which  is  not  authorized  by  the  Act ;  thus  the  gift 
would  be  obnoxious  to  the  provisions  of  the  Statute  of 
Mortmain  which  applies  as  well  to  the  proceeds  of  land 
^  to  the  land  itself.     I  think  the  Vice-Chancellor  is 
ngbt;  and  this  Appeal  must  be  dismissed  with  costs. 
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THE  QUEEN  v.  HANCOCK. 
June  2. 

Before  The     rpHIS  was  the  petition  of  Thomas  Hancock^ 

cellor,  Lord  ^'  Birley,  Herbert  Birley  and  Hugh  Birley,  mz^. 

Cranworth.    partners   in   certain   letters-patent  which,  on  the   2*7i 

November  1843,  had  been  granted  to  the  Petitioner  f 

Hancock^  for  certain  improvements  in  the  manufacture  tf 

caoutchouc. 


A  writ  of  scire 
facias  having 
issued  out  of 
Chancery  to 
repeal  certain 
letters-patent, 
the  patentee 
presented  a 
petition  to  the 
Common  Law 
side  of  the 


The  petition  stated  that  the  specification  had  been  duly 

enrolled  on  the  21st  May  1844,  that  divers  actions  had 

been  brought  by  the  Petitioner,   T.  Hancochf  against 

that  the  mt     persons  who  had  infringed  the  patent,  and  that  a  verdict 

contained  im-    ^^s  found  for  the  Plaintiff  in  all  the  issues,  which  verdict 

proper  recitals 

endsugges-       had  never  been  disturbed;  that, on  the  8th  May  1855,  a 

tions,  which,  if  ^^.jj  ^f  g^jj.^  fgcjag  ^^g  issued  out  of  Chancery,  directed 

used  as  a  de-  ^  ^  •'' 

fence  in  an        to  the  sheriff  of  Middlesex,  on  the  application  of  Lock- 

for  the*in-*^     ington  St.  Lawrence  'JBunn,  for  the  purpose  of  procuring 

the  said  letters-patent  to  be  revoked  and  annulled ;  that 

the  writ  was  framed  in  an  unusual  and  improper  manner, 

admissible,  and  Jjq^j^  as  resrards  the  recitals  and  suffcestions  therein  con- 
praymgthat  ,  °  ^^ 

the  writ  might  tained  ;  and  among  others  contained  a  recital  that,  before 
be  quashed  or 


r. 

of 


fringement  of 
a  patent, 
would  be  in- 


reformed  by 
striking  out 
the  objection- 
able matter, 
the  Lord  Chan- 
cellor  declined 


the  Solicitor-General  had  made  his  report,  the  Petitioner 
T.  Hancock  had  caused  a  certain  paper  writing,  de- 
scribing his  invention,  to  be  deposited  with  the  Solicitor- 
General,  and  which  paper  writing  was  entitled,  **  Heads 
to  exercise  the  of  Mr.  Thomas  HancocKs  invention  ;"  that  the  writ  also 
M^*^d^^oTim  c^"^^'"^^  *  suggestion  that  the  Petitioner  T.  Hancock 
by  the  46th  did, 

section  of  the 

Act  12  &  13  Vict,  c.  109,  on  the  ground  that  by  the  39th  section  of  that  Act  juria- 
diction  in  such  cases  was  conferred  on  the  judges  of  the  Superior  Courts  of  Common 
Law,  and  that  they  could  more  satisfactorily  dispose  of  the  question  of  pleading  in- 
volved in  the  case. 
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didg  in  edcI  by  his  specification,  claim  a  third  part  of  the        1855. 
invention  therein  described,  which  was  not  described  in    S^^^^ 
the  deposit  paper.    The  petition  then   stated   that  the  «. 

Petitioners  attended  the  Attorney-General  on  3rd  May     Hakcock. 
'MSS5,  in  order  to  offer  reasons  against  the  grant  of  his 
£at,  and  insisted  that  the  above  recital  and  suggestion 
43t2£ht  not  to  be  embodied  in  the  writ ;  but  that,  notwith- 
standing such  objections,  the  writ  had  issued  and  was 
-returnable  in  Chancery  on  the  24<th  itfoy  1855,  and  that 
loy  the  practice  of  the  Petty  Bag,  upon  the  writ  being 
returned,  the  prosecutor  would  be  entitled  to  enter  a  rule 
to  recover,  and  unless  the  Petitioners  appeared  to  the 
writ  within  eight  days  after  the  entry  of  the  rule,  judg- 
ment on  the  scire  facias  might  be  signed  against  them  by 
default. 

The  petition  further  stated  that  the  recital  and  sugges- 
tion were  calculated  seriously  to  prejudice  and  embarrass 
the  Petitioners  in  their  defence,  and  did  not  raise  any 
■DAtter  which  a  person  infringing  the  patent  would  be  en- 
titled to  plead  in  defence  to  an  action  for  an  infringement. 

The  petition  then  stated  that  the  Petitioner  T.  Hancock 
^  brought  actions  in  the  Courts  of  Queen*s  Bench  and 
Exchequer  against  persons  who  had  infringed  the  patent, 
^d  that  the  Defendants  in  each  of  such  actions  had 
pleaded  pleas  which  were  substantially  the  same  as  the 
r^itals  and  suggestions  in  the  writ,  but  such  pleas  were 
ordered  by  the  Court  to  be  struck  out  after  argument,  the 
Defendants  being  at  liberty  to  plead  non  concessit  in  lieu 
thereof,  and  a  plea  alleging  in  substance  that  the  Plaintiffs 
in  the  actions  did  not  specify  the  invention  for  which  the 
patent  was  granted,   but  specified  a  different  invention. 
The  petition  prayed  that  the  writ  might  be  quashed,  or 
superseded,  or  reformed  and  altered,  by  striking  out  there- 
from so  much  of  the  recitals  as  related  to  the  deposit 

paper. 
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paper,  and  to  the  suggestion,  and  that  in  the  meantimei 
ThTqueIn    ^^  ""^'^  '^®  ^"^  should  have  been  reformed,  all  pro- 

V.  ceedings  under  the  same  might  be  stayed. 

Hancock. 

The  following  Sections  of  the  Act  12  &  13  Vict.  c. 
109,  were  discussed  in  the  argument  and  observed  upon 
by  the  Lord  Chancellor. 

Sect.  39.  And  be  it  enacted,  that  in  every  action,  suit, 
and  proceeding  now  pending  or  which  at  any  time  here* 
after  shall  be  commenced  or  pending  in  the  said  Court  of 
Chancery,  on  the  Common  Law  side  thereof,  it  shall  be 
lawful  for  the  superior  Courts  of  Common  Law,  and  the 
judges  thereof  respectively,  and  they  are  hereby  respeo-  — 
tively  required,  to  hear  and  determine  all  such  matters  or  "-3 
applications  arising  in  or  incident  to  any  such  action,  sui^^ 
or  proceeding  as  aforesaid,  as  before  the  passing  of  thii^ 
Act  might  have  been  heard  and  determined  by  the  LordEs 
Chancellor  and  the  Master  of  the  Rolls,  or  either  of  them:. « 
and  also  to  transact,  do,  and  perform  all  such  businesses 
matters  and  things  in,  about,  touching  or  concerning  an^^j 
action,  suit,  or  proceeding  on  the  Common  Law  side  i 
the  said  Court  of  Chancery,  as  by  virtue  of  any  orders  o^ 
regulations  for  the  time  being  in  force  by  virtue  of  tbi. 
Act  may  be  transacted,  done,  or  performed  by  such  judg 
subject,  nevertheless,  and  according  to  the  provisions  < 
this  Act,  and  the  laws,  rules,  and  regulations  for  the  tin 
being  in  force  for  the  regulation  of  the  said  Court,  an 
the  practice  and  proceedings  thereof. 

Sect.  46.  And  be  it  enacted,  that  nothing  in  this  Aa 
expressed  or  contained  shall  take  away,  or  in  anywia 
diminish  or  prejudice  the  jurisdiction  or  any  of  the  power* 
rights,  or  privileges  of  the  Lord  Chancellor,  as  judge  m 
the  said  Court  of  Chancery,  or  otherwise  howsoever,  or 
jurisdiction,  or  any  of  the  powers,  rights,  or  privileges 
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the  Master  of  the  Rolls,  as  the  Keeper  of  the  records  of        1855. 

the  laid  Court,  or  as  a  Master  or  Judge  of  the  said  Court,  J'^J^ 
or  otherwise.  «. 


Hancock. 


Mr.  Webster,  Mr.  J.  B.  Karslake,  and  Mr.  E.  K. 
Kanlahe,  in  support  of  the  Petition. 

We  submit  that  no  such  writ  ought  to  have  issued.  The 
Kiggestions  which  appear  on  the  writ,  are  in  substance 
the  same  as  the  matter  disallowed  to  be  pleaded  in  de- 
fence to  the  action  brought  by  the  Petitioners,  for  the  in* 
fiingement  of  their  patent,  on  the  ground  that  it  amounted 
to  a  pleading  of  evidence ;  Hancock  v.  Noyes  (a),  Han- 
eoci  V.  Smith  (not  reported).     And  the  Plaintiff  here 
ii  in  an  analogous  position  to  that  of  a  Defendant  in  an 
letioD  for  an  infringement     The  scire  facias  can  only  be 
feonded  on  some  matter  of  record,  and  the  letters-patent 
befe  contain  the  only  matter  of  record  upon  which  any 
nggestion  can  be  made.     It  is  quite  clear  that  the  de- 
posit paper,  which  was  for  the  first  time  only  required 
during  the  tenure  of  office  of  Attorney-General  by  Sir 
J*  BomiUt/,  was  never  intended  to  be  conclusive  on  the 
inventor,  else  why  should  he  be  allowed  an  interval  of 
ii  months  to  61e  his  specification,  in  which  the  inventor 
ii  bound  to  state  the  true  ground  of  his  invention,  and  to 
•pecify  all  improvements  up  to  that  time,  Crossley  v. 
Bewrfy(6). 

They  also  referred  to  Baddeley  v.  Denton  (c) ;  The 
Q>Kwiv.  The  Eastern  Archipelago  Company  (d)\  Gar- 
»^rf  V.  Buck  (e) ;  Hindmarch  on  Patents,  p.  389. 

It  will  be  argued  that  by  the  39th  sect,  of  the  Act 
I2&  13  Vict.  c.  109,  the  Common  Law  Courts  have  the 
JQriidiction  in  such  cases  transferred  to  them,  but  that  is 

only 

(i)  9  Etch.  388.  Etch.  44. 

(*)  3  CflT.  4^  P.  513.  (rf)  1  E.  *  B.  310. 

(0  19  Im  Jimm.   {N.  S.)        (e)  8  C.  B.  231. 
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1866.  only  applicable  to  pending  actions,  which  is  not  the  ct^^'^^^^ 

T     QuBBM  ^^^^>  *"^  "^y  *^®  ^^^  ®^^''  ^f  **^^  ^^^9  ^^®  jurisdiction       ^^ 

«.  the  Court  of  Chancery  is  expressly  preserved. 


Hancock. 


Mr.  Rolt,  Mr,  Hindmarch  and  Mr.  Macrory^  contr&'"**  -^^ 

It  is  the  province  of  the  Attorney-General  to  ascertdig  * ^^  '^tam 
whether  the  writ  should  issue,  and  this  Court  will  nevcr^^^^^ver 
interfere,  except  on  good  and  substantial  grounds,  asi^        .  as 
in  cases  of  abuse  of  the  writ,  Reg,  v.  Neilson  (a).    W^^^^^We 
submit,  however,  that  the  jurisdiction  of  the  CommorBOciooj} 
Law  side  of  the  Court  of  Chancery  is,  by  the  39th  sects  ^^^sscL 
of  the  Act  12  &  13  Vkt.  transferred  to  the  Courts  o<^        of 
Common  Law,  and  the  Judges  thereof  are  '^  required  tm^^      to 
bear  and  determine  all  such  matters.** 


There  is  no  analogy  between  striking  out  matter  in  ^   a 

declaration  and  in  a  plea.    Besides  the  Petitioners  migh'S'^I'mt 
have  demurred  specially.     [The  Lord  Chancellor  r^^  — ^- 
ferred  to  the  61st  and  52nd  sects,  of  the  Common  La^  -^^     ^ 
Procedure  Act,  15  &  16  Vict  c.  76,  and  observed,  th^e-  »     ^^ 

although  special  demurrers  might  be  taken  away  by  th^^-  * * 

Act,  yet  that  where  pleadings  were  framed  to  embarrass  ^ 
the  exceptionable  matter  might  be  struck  out  upon 
proper  application  to  the  Court  or  a  Judge.]     We  sul 
mit,  that  if  the  Petitioners  are  right  as  to  their  view 
the  writ  in  a  Court  of  Common  Law,  that  they  ought  t^- 
try  the  question  there ;  the  writ  however  is  a  matter 
right.  Sir  O.  Butler's  Case(b). 


»8» 

a 
b- 
of 


Mr.  Webster,  in  reply. 

The  Lord  Chancellor. 

This  Court  is  one  both  of  Law  and  Equity,  thoo^ 
the  business  transacted  here  is  practically  and  almost  ex« 

clusively 

{a)  Webt,  Pat.  Ca.  668.     See  p.  672.  (6)  2  Vent.  344. 
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cliuively  confined  to  that  of  a  Court  of  Equity  as  dis-  1855. 

tiuguished  from  a  Court  of  Law.  There  still  reroainsy  how-  J^'^^X^^'^ 

ever,  its  legal  jurisdiction,  but  in  the  exercise  of  that  ju-  «. 


risdiction  difliculties  of^en  arise  relating  to  points  of  plead- 
ing, with  which  this  Court  is  not  so  familiar  as  the  Courts 
of  Common  Law,  and  in  order  to  meet  these  very  difficul- 
ties the  Act  12  &  13  Vict.  c.  109  (The  Petty  Bag  Office 
and  Inrolment  in  Chancery  Amendment  Act),  was  passed. 
By  the  39th  sect,  of  that  Act,  it  is  enacted —  [His  Lord- 
sUp  here  read  the  section.]     It  was  said,  that  no  action 
ivas  commenced,  so  as  to  give  a  Court  of  Common  Law 
jurisdiction  within  the  meaning  of  the  39th  section,  but 
it  appears  to  me  that  the  issuing  of  the  writ  of  scire  facias 
iwas  a  proceeding,  to  all  intents  and  purposes,  within  that 
section,  and  that  a  Court  of  Common  Law  has  jurisdic- 
tion  now  to  make  any  order  or.  determine  any  matter  or 
^  fplication  incident  to  or  arising  out  of  this  action  which 
'    am  asked  to  do,  or  that  this  Court  could  have  done, 
"^fore  the  passing  of  this  Act,  or  which,  probably  under 
?^e  46th  section,  it  might  still  do.     Under  these  circum- 
^^^aiices,  the  question  is  what  ought  I  to  do  ? 

It  appears  to  me,  that  the  present  is  an  application 
^^^ich  ought  not  to  have  been  made  to  me,  but  to  one  of 
^«e   Superior  Courts  of  Law,   because   they  are   more 
Competent  to  decide  on  a  point  of  pleading,  and,  being 
vxiore  familiar  with  such  matters,  would  deal  with  the 
question  more  satisfactorily  than  this  Court  could  possi- 
Wy  do.     In  all  probability,  if  I  had  to  decide  the  ques- 
tion of  pleading  involved  in  this  case,  1  should  call  in 
^e  assistance  of  one  of  the  Common  Law  Judges. 

His  Lordship  observed  upon  the  delay  of  the  Peti- 
tioners, after  they  must  have  been  aware  of  the  Attorney- 
Generars  sanction  to  the  issuing  of  the  writ,  and  added, 
Aat  it  was  quite  obvious  the  object  of  the  Act  12  &  13 

Vict. 


Hancock. 
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1855. 


The  Queen 

V. 

Hancock. 


VicL  c.  109,  was  to  transfer  the  jurisdiction^  in  cases  Kk^.^^_-^ 
the  present^  from  this  Court  to  the  Court  of  Conini(^  ^  ^^q 
Law. 

Mr.  JRolt  asked  for  the  costs  of  the  application. 

ITie  Lord  Chancellor. 
I  will  give  you  the  costs,  unless  the  Petitioners  wilt^-^ 
undertake  to  pay  them  in  the  event  of  the  success  o^"^-^ 
your  client,  the  prosecutor  in  the  writ. 

This  was  agreed  to  by  the  Petitioners. 

Note.— A  verdict  waa  found  for  the  Petitioners  (the  Defendants  in     ^=^" 
the  action)  on  the  9th  Jufy  1855. 


July  IS,  25. 

Before  The 

Lord  Chan" 

ctUor,  Lord 

Cranworth, 

A  testator 
gave  the  re- 
sidue of  his 
estate  to  trus- 


BATE  V.  HOOPER. 


rpmS  was  an  appeal  by  the  Plaintiffs,  A.  W.  Bate, 
•*■  M.  A.  E,  Bate  and  L.  Bate,  who  were  the  grand- 
children of  George  Rogers^  the  testator  in  the  cause,  from 
a  decree  made  by  the  Vice-chancellor  Stuart  on  the 
10th  July  1854,  whereby  he  declared  that  the  non- 
tmTwho  were  conversion  by  the  representatives  of  the  testator  of  a 

also  his  exe-  g^^  ^f  24/.  Long  Annuities  was  not  a  breach  of  trust 
cutors,  desinng  ^ 

them,  imme-  of^ 

diately  after 

his  decease,  to  convert  all  his  personal  estate  into  money,  and  to  invest  the  amount 
**  in  the  Bank  of  England"  and  to  permit  his  daughter  to  receive  the  rents  and  profit 
dividends  or  **  other  annual  produce"  of  his  personal  estate  for  her  life,  for  her  own  use, 
and  after  her  death  the  property  was  to  go  to  her  children  equally.  The  testator 
died  in  1825,  possessed  of,  among  other  things,  24/.  Long  Annuities,  which  the  exe- 
cutors did  not  convert,  but  permitted  the  tenant  for  life  to  enjoy  in  specie.  On  the 
death  of  the  survivor  of  the  executors,  his  executors  also  neglected  to  convert  the  Lonf 
Annuities^  The  tenant  for  life  had  represented,  both  to  the  original  executors  and 
to  the  executors  of  the  survivor,  the  propriety  of  a  conversion.  She  had  mortgaged 
her  interest,  and  two  of  the  children  had  mortgaged  their  shares  in  the  residue.  Upon 
bill  filed  by  all  the  children  against  the  executors  of  the  surviving  executor  and  tbeb 
mother, — Held,  that  the  non-conversion  was  a  breach  of  trust,  and  that  the  executors 
must  account  for  the  difierence  between  the  value  of  the  Long  Annuities  at  the  end  of 
one  year  from  the  date  of  the  testator's  death,  and  their  value  when  paid  into  Court ; 
that  the  tenant  for  life  was  not  liable  to  refund  the  over-payments  voluntarily  made  to 
her,  and  that  the  facts  disclosed  no  case  of  acquiescence  either  on  the  part  of  tlie 
tenant  for  life  or  those  in  remainder. 
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of  the  will  of  the  testator.    The  testator  by  his  will,  bear-        1855. 
mng  date  the  SOth  September  18S2|  so  far  as  it  is  material 
^^o  l)e  stated,  gave  and  bequeathed  all  the  residue  of  his 
^•state  unto  John  Gibbins  and  John  Barher,  their  heirs, 
executors  or  administrators,  or  the  survivor  of  them,  upon 
crust,  immediately  after  his  decease  to  convert  all  his 
-personal  estate  into  money,  and  to  invest  the  amount  "in 
clie  Bank  of  EngUmd^  in  their  joint  names,  and  to  permit 
lits  daughter  Eliza  to  receive  the  rents  and  profits  of  his 
Teal  estate,  and  also  all  the  rents  and  profits,  dividends 
or  other  annual  produce  of  his  personal  estate  for  her  life 
for  her  own  use,  and  after  her  decease  he  gave  and  de- 
vised the  said  residue  to  the  children  of  his  daughter 
equally  as  tenants  in  common. 

I'he  testator  died  in  July  1825,  and  his  will  was  duly 

i^'o^ed  by  his  executors,  J.  Gibbins  and  J.  Barker.    J. 

''^^^^ktr  died  in  November  1838,  and  letters  of  adminis- 

f       ^*^on  to  him  were  granted  to  the  Defendant  Augustus 

^"^^jfion  Bate.     On  the  30th  September  1843,  J.  Gibbins 

^^^'^,  having  appointed  the  Defendants  J.  H.  Hooper  and 

•^     -Jloxsey  bb  executors,  who  proved  his  will. 

^be  bill  was  filed  on  the  10th  November  1848,  by 
^^^^  Plaintiffi  against  J*  H.  Hooper^  J.  Moxsey  and 


Kza  Bate^  the  mother  of  the  Plaintiffs,  and  A.  C. 

•<ate  and  J.  Martin^  who  was  an  incumbrancer  upon 

^^c  share  of  JESiza  Bate,  and  after  stating  that  J. 

^^ibUns  and  J.  Barher  bad  not  converted  the  Long 

-f^oities,  prayed  for  a  declaration  that  the  non-conver- 

^  of  the  Long  Annuities  was  a  breach  of  trust,  that  J. 

•BorAer  and  J.  Gibbins,  and  their  respective  estates,  were 

ioiotly  and  severally  liable  to  make  good  the  loss  they 

ooeuioned  to  the  persons  entitled  to  the  residuary  estate 

of  (be  testator  after  the  decease  of  Eliza  Bate,  to  the 

extent  to  which  such  loss  was  occasioned  during  their 

Vol.  V.  A  A  D.  M.  G.     respective 
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!ii2^  'gsygctive  lives,  and  that  J.  H.  Hooper  and  «/.  Moittj 
vesv  liable  personal!  j  to  make  good  the  loss  to  the  extent 
x>  vhich  it  had  been  occasioned,  since  the  decease  of/* 
GUiiMSf  and  that  they  might  be  removed  from  being 
TQstees,  and  that  new  trustees  might  be  appointed. 

When  the  cause  came  on  to  be  heard  before  the  Via- 
Chancellor  Knight  Bruce  on  the  26th  April  1849,  it 
was,  among  other  things,  referred  to  the  Master  to  inquire 
and  state  in  what  manner,  and  under  what  circumstances, 
the  payment  of  the  24/.  Long  Annuities  had  been  paidoi 
applied  by  the  executors  of  the  testator,  or  either  of  ihein 
in  their  respective  lifetimes,  or  by  their  legal  persona 
representatives,  since  the  death  of  the  testator,  with  libert 
to  state  special  circumstances,  audit  was  ordered  that  tt 
Long  Annuities  as  and  when  received  should  be  laid  out  : 
Consols  in  trust  in  the  cause,  subject  to  the  further  ord< 
of  the  Court. 

The  Master,  by  his  general  report,  bearing  date  the$ 
May  1854,  among  other  things  found  that  J.  Giibi 
and  J.  Barker  did  not  convert  the  Long  Annuities,  tb 
Eliza  Bate  had  received  them  in  specie  till  the  death 
«/.  GihbinSf  that  she  had  on  several  occasions  applied 
J,  Gibbins  to  convert  the  Long  Annuities  into  Consal 
and  that  when  she  first  applied  to  J.  Gibbins  be  had  to 
her  it  could  not  be  done;  and  afterwards,  on  a  subseque 
occasion,  admitted  that  it  might  be  done,  but  said,  **Y4 
can't  afford  it ;  at  some  future  time,  perhaps,  it  may  1 
done.**  The  Master  also  found  that  twelve  months  aik 
the  death  of  J^  Gibbins,  Eliza  Bate  had  requested  J.  J 
Hooper  to  convert  the  Long  Annuities,  but  that  he  hi 
Jedined,  alleging  as  a  reason  that  J.  Gibbins  ought  hii 
^to  have  done  it.  The  Master  also  found  that  JK; 
jg^  had  received  the  Long  Annuities  from  1825  dovi 
^  Jipril  1847,  and  that  she  had  applied  the  same  in  tl 
ance,  education  and  bringing  up  of  her  children 

Whc 
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When  the  cause  came  on  to  be  heard  upon  further 
(becdons  before  the  Vice-Chancellor  Stuart,  his  Honor 
falared  that  there  had  been  no  breach  of  trust,  and  that 
lO  parties  were  entitled  to  their  costs  out  of  the  fund  as 
between  solicitor  and  client.  From  that  declaration  the 
Plaintiffs  now  appealed  to  the  Lord  Chancellor. 

Mr.  Wigram  and  Mr.  J.  H.  Terrell,  for  the  Plain- 
tifii  in  support  of  the  appeal. 

We  submit  that  the  direction  in  the  will  to  convert 
wiB  obligatory  on  the  executors,  and  that  the  non-con- 
veraon  was  a  breach  of  trust,  and  that  they  and  their 
Kpresentatives  ought  to  have  been  made  liable,  not  only 
^  the  omission  to  convert,  but  for  the  costs  of  the  suit, 
vhich  has  been  occasioned  by  their  negligence. 

They  cited  and  commented  upon  the  following  authori- 
fe:  Howe  v.  JEkirl  Dartmouth  (a) ;  Pickering  v.  Picker- 
w?(i);  Caldecott  v.  Caldecott{c)\  Lickjield  v.  Baker {d). 

Mr.  Beavan  appeared  for  the  Defendant  Martin,  an 
*combrancer. 

Mr.  A.  H.  Welch  and  Mr.  E.  N,  Ayrton,  for  other 
PWies. 

Mr,  Bacon  and  Mr.  Steere,  for  the  executors  of  the 
•^•cotor,  John  Gibbins,  in  support  of  the  Vice-Chancel- 
■  '*'«  decree. 

The  authority  of  Howe  v.  Earl  Dartmouth  {e),  as  to 

**  necessity  for  conversion,  has  not  been  implicitly  fol- 

■^j  for  wherever  this  Court  can  it  does  lay  hold  of 

^t  indications  of  intention  in  favour  of  an  enjoyment  in 

We,  Binves  v.  Hinves  (/),  where  Sir  James  Wigram 

states 
W  7  r«i.  137  a.  id)  13  Beav,  447. 

(*)4J1^C.289.  («)  7  Fei.  137. 

(«)  1  F.  ^  C.  C.  C.  31«.  (/)  3  Hare,  609.     See  p.  611. 
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1855.  states  his  opinion  to  be,  that  in  the  more  modern  cases  t 
Court,  in  applying  the  rule,  has  leant  against  conversi< 
as  strongly  as  is  consistent  with  the  supposition  that  t 
rule  itself  is  well  founded ;  and  the  observations  of  t 
same  learned  judge  in  the  case  of  Mackie  v.  Mackie(i 
are  to  the  same  effect: — He  there  says,  ''In  mode 
cases  circumstances  apparently  trifling  have  been  b< 
sufficient  to  entitle  a  tenant  for  life  to  the  enjoyment 
specie  of  the  residue  for  his  life.'* 

We  submit  that  the  words  directing  the  trustees 
convert  into  money  the  testator's  personal  estate,  and 
Invest  it  in  "  the  Bank  of  JEnglandy^  did  not  render  it  c 
ligatory  on  the  trustees  to  convert  the  Long  Annmt 
which  they  found  standing  in  the  Bank  of  Englcau 
books,  in  the  name  of  the  testator  at  his  death ;  and  t 
gift  in  terms  of  the  "  other  annual  produce,"  is  sufficic 
to  show  that  an  entire  conversion  was  not  intendi 
Vaughan  v.  Buek{b).  [The  Lord  Chancellor.  T 
presumption  is,  prim&  facie,  in  favour  of  an  obligation 
convert.]  At  all  events  we  contend,  that  if  a  breach 
trust  has  been  committed,  it  has  been  with  the  cone 
rence  of  Mrs.  Bate  and  her  children,  and  that  we  are 
least  entitled  to  have  Mrs.  Bate*s  life  interest  impounc 
to  make  good  the  deficiency.  We  also  submit  that 
liability,  if  any,  of  the  trustees,  ought  to  have  been 
clared  by  the  original  decree,  and  it  is  too  late  to  seeli 
make  them  liable  on  further  directions. 

Mr.  E.  F.  Smith  for  Mrs.  Bate.  The  decree  asl 
at  the  bar,  as  against  Mrs.  Bate,  is  not  in  accordai 
with  the  prayer  of  the  bill. 

Mr.  Bacoh  objected,  that  inasmuch  as  Mrs.  Bate  1 
not  appealed  she  could  not  be  heard;  but  the  LordCt: 
cellor  allowed  the  argument  to  proceed,  indmating  ' 
Mr.  Bacon  might,  if  he  desired,  be  heard  in  reply. 

(a)  5  Hare,  70.    See  p.  77.  (6)  1  PhU.  76. 
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Mr.  R  F.Smith.  1855. 

The  case  of  Lichfield  v.  Baker  (a),  shows  that  in  a 
soit  constituted  like  the  present^  a  legatee  cannot  be 
Bade  to  refund  overpayments  voluntarily  made  by  an  ex- 
ecutor. Sir  Thomas  Plumer  lays  down  the  principle 
thus:  ''It  is  admitted  that  at  law  it  is  impossible  to  re- 
cover after  a  voluntary  payment  with  a  knowledge  of  all 
the  facts,  though  under  a  mistake  in  point  of  law ;  it  can- 
not be  disputed,  and  though  in  one  of  the  cases  there 
was  a  difference  of  opinion  among  the  judges,  yet  it  is 
DOW  setded,  that  where  an  action  is  brought,  and  is  pro- 
ceeding, and  the  Defendant  having  a  knowledge  of  all 
tbe  circumstances,  and  having  the  means  of  proving  them 
at  the  trial,  submits  to  pay,  he  has  no  remedy  at  law. 
Then  upon  what  principle  can  it  be  said  that  he  is  not 
concluded  in  equity  also  ?  ♦  *  *  The  principle  applies 
equally  to  suits  here,**  Goodman  v.  Sayers  (b).  The  cases 
^BUbiey.Lumleyic);  Clifton  v.  Cochbum{d)\  Currie 
▼•  6oold(e),  are  all  to  the  same  effect. 

At  most  however  it  is  submitted  that  Mrs.  Bate  can 
only  be  made  responsible  for  the  difference  between  what 
would  have  been  raised  by  a  sale  of  the  24/.  Long  Annui- 
ties one  year  after  the  date  of  the  testator's  death  and 
their  present  value,  Raby  v.  Ridehalgh{f). 

Mr.  J.  H.  Terrell  in  reply. 

It  was  said  that  there  was  no  declaration,  at  the 
o^ginal  hearing,  as  to  the  liability  of  the  trustees ;  but 
"JO  declaration  could  be  or  ever  is  made  before  the  pre- 
liminary inquiries  are  answered,  and  all  proper  parties 
fonnd  to  be  before  the  Court.     As  to  the  costs  of  this 

suit, 

(«)  13  Beav,  447.  {d)  Z  M,  Sf  K.  76. 

(*)  2  J.  ^   W,  219.     See  p.  (e)  2  Mad.  163. 

263.  f  V  ^ 


(0  2  hut,  469. 


(/)  1  Jttri5t{N.S.),ZG3. 
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1855.  suit,  the  trustees,  having  attempted  to  uphold  a  constmc 
tion  of  the  will  which  is  untenable,  must  pay  the  costs  c 
the  suit. 

The  Lord  Chancellor. 
This  is  not  a  case  in  which  any  question  can  arise  a^ 
to  the  application  of  the  rule  laid  down  in  the  case  ot 
Howe  V.  Earl  Dartmouth  (a),  because  here  there  is  aic 
express  direction  to  convert  and  invest ;  but  it  was  said 
that  the  clause  following  the  direction  to  convert,  in 
which  the  testator  desires  the  trustees  to  "  permit  Eliza 
Bate  to  receive  the  rents  and  profits,  dividends  or  other 
annual  produce  of  the  personal  estate  for  her  life«  for  hei 
own  use,*'  qualifies  the  direction  to  convert,  and  autho- 
rized the  trustees  to  pay  to  the  tenant  for  life  the  Long 
Annuities  in  specie.  That  is  a  far-fetched  constructioi 
to  which  I  cannot  accede.  I  have  no  doubt  upon  tlu 
point,  as  to  the  obligation  to  convert,  and  in  that  respect 
therefore,  I  cannot  concur  with  the  expression  in  the  Vice 
Chancellor*s  decree,  which  declares  that  the  non-conver 
sion  was  not  a  breach  of  trust.  It  was  said,  however,  tha 
assuming  it  to  have  been  a  breach  of  trust,  there  had  beei 
what  amounted  to  acquiescence  on  the  part  of  the  Plain* 
tifis  and  Mrs.  Bate^  but  no  such  case  is  established 
With  respect  to  the  Plaintiffs,  the  children  of  the  tes- 
tator, it  was  said  that  they  are  estopped  from  obtaining 
the  relief  they  pray,  because  they  have  assigned  then 
shares  with  the  concurrence  of  the  tenant  for  life,  and 
the  mortgagee  has  been  receiving  the  Long  Annuities,  but 
I  think  there  was  no  acquiescence  in  that  So  far  as  the 
children  were  concerned,  the  amount  received  by  the 
mortgagee  was  in  respect  of  the  life  interest  of  theii 
mother,  Mrs.  Bate^  and  so  far  from  there  having  been  anj 
acquiescence  on  the  part  of  Mrs.  Bate^  it  is  found  that  she 
had  frequently  applied  to  the  executors  to  have  the  Long 

Annuities 

(fl)  7  Vet.  137. 
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Amuties  converted.     What  then  is  the  liability  of  the        1866. 
trustees?   It  is  to  make  good  as  much  Consols  as  would 
ha,n  been  produced  by  the  sale  of  the  Long  Annuities  at 
tfae  end  of  one  year  ader  the  testator's  death,  and  as  to 
their  value  there  must  be  an  inquiry.     The  trustees  then 
are,  in  the  first  instance,  bound  to  make  good  that  sum, 
but  then  as  against  that  they  must  have  credit  for  the 
▼alue  of  the  Long  Annuities  which  they  have  paid  into 
Court    If  it  is  not  clear  that  there  are  assets  of  J.  Gib- 
&w  to  meet  the  difference,  then  there  will  be  an  inquiry 
on  that  head,  and  if  there  are  sufficient  assets  it  is  not  ne- 
cessary to  consider  as  to  how  far  the  Defendants,  Hooper 
^xA  Moxsey,  are  liable. 

It  was  urged  that  Mrs.  Bate  was  liable  to  make  good 
Ae  amount  she  has  been  overpaid,  but  I  cannot  adopt 
^  argument,  because  she  was  not  a  willing  party  to 
•*>y  overpayment;  and  it  would  be  extremely  hard  if, 
■fter  a  lapse  of  thirty  years,  she  should  now  be  called 
^Pon  to  refund  the  sums  which  the  trustees  voluntarily 
P&id  her.     As  to  the  matter  having   been  disposed  of 
»J  the  first  decree,  it  does  not  amount  to  a  declaration 
^t  the  trustees  were  not  responsible ;  it  is  not  now  ne- 
cessary to  inquire  whether  that  decree  was  worded  in 
^e  best  form,  and  the  more  especially  as  in  a  question 
between  co-defendants,  it  is  right  that  the  decree  should 
be  made  on  further  directions.     With  respect  to  the 
costs,  I  think  the  trustees  are  entitled  to  all  costs,  except 
^  to  80  much  of  the  costs  of  suit  as  relates  to  the  breach 
^  trust  in  the  non-conversion  of  the  24/.  a  year  Long 
Ammities ;  those  costs  I  cannot  give  them,  but  I  will  not 
"**ke  them  pay  costs,  for  it  was  not  a  breach  of  trust  by 
^liich  they  were  to  benefit  themselves ;  and  though  they 
^ere  guilty  of  a  breach  of  trust,  I  will  not  visit  them 
^idi  the  penal  consequences.    All  other  parties  will  have 
^r  costs  out  of  the  estate. 
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Junes.  KEMPE  V.  KEMPE. 

Before  The    fTlHIS  was  an  appeal  from  a  decree  of  the  I 

TICE8.  ^^^  RoIIsy  declaring  that  under  the  will  o 

A  testator,  en-  Kempe  an  estate  called  Beruppa  was  liable  to 

hold  estatei^  P^*"  *^""^^™>  ^  proportionate  part  of  an  annuity  i 
and  to  a  lease- 

determinable '       ^7  indentures  of  lease  and  release,  dated 
on  lives,  and  29tij  of  jy^iy  1818    being  the  settlement 

charged  by  his  ^  ^  »  o 

will  an  an-       contemplation  of  marriage,  the  testator,  Arthu 

rateabl?,  and  c^^^^yed  a  freehold  estate  called  Trevithich, 

direcied  that  two  third  freehold  parts  of  an  estate  called  2V 

Ms  interesMn  *^  ^^^  "^^  ^^  himself  for  life,  with  remainder  t 

the  leasehold  that  his  then  intended  wife  should  take  thereot 

fore  the  an-  of  a  leasehold  estate  thereinafler  assigned  an  a 

nuity,  the         205/.  for  her  life,  with  the  usual  powers  of  dis 

proportion  of  '^ 

the  annuity       entry.     And  by  the  same  indenture  the  testatoi 

t^l!&r  ^^"^  ^  leasehold  estate  called  Treburthes,  which  he  1 

should  thence-  term  of  ninety-nine  years,  determinable  upon 

of  a  designated  ^'^o  one-third  part  being  leasehold  of  the  ^ 

freehold  es-  called  Trenustrall,  to  trustees  upon  trusts,  corn 
tate.     Subject  . 

to  the  annuity,  with  the  uses  of  the  freehold  estates.     Subjc 

he  devised  and  annuity  the  freehold  and  leasehold  estates  wei 

bequeathed  the  -^ 

freeholds  and    SO  as  to  give  to  the  tcstator  the  absolute  d 

leasehold  to        «i  o 

different  per-      thereof. 

sous.    The 

leasehold  sur-        Arthur  Kempe^  the  testator,  by  his  will  datec 

rendered  the     of  November  1822,  after  reciting  the  settlement 
lease  and  took 
a  new  one  de- 
terminable on 

different  lives  : — Heldy  that  the  new  lease  was  not  for  the  purpose  of  the  i 
Btituted  for  the  old,  but  that  on  the  death  of  the  last  cestui  que  vie  named 
rendered  lease,  the  leasehold  ceased  to  be  charged  with  the  annuity,  and  t 
apportioned  to  the  leasehold  became  charged  on  the  designated  freehold. 
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that  80  far  as  he  had  any  power  to  do  so  the  above  an-        1854. 

nuity  of  205L  should  be  payable  in  manner  following, 

^faat  is  to  say,  the  annual  sum  of  110/.,  part  thereof  out 

of  the  estate  called  Trevithick,  the  annual  sum  of  15/., 

further  part  thereof  out  of  the  freehold  part  of  the  estate 

^^^Ued   Trenustrall^  and  the  remaining  annual  sum  of 

^*0/.  out  of  the  leasehold  estate  called  Treburthes,  and 

•■-■II    the   event  of  his  interest  in   the   leasehold  estate 

^=«illed  Treburthes,  expiring  before  the  annuity,  then  that 

*-^e  annual  sum  of  80/.  should  thenceforth  be  issuing  and 

ayable  out  of  his  freehold  estate  called  Beruppa,  which 

le  thereby  subjected  and  charged  to  and  with  the  pay- 

^nt  thereof  accordingly.    Subject  and  charged  as  afore- 

^K-^id  the  testator  gave  and  devised  his  freehold  estates  of 

^^Vevithick  and  Trenustrall  to  his  son  Charles  Trevanion 

'-^S'etnpe,  his  heirs  and  assigns  for  ever,  and  his  freehold 

^^state  called  Beruppa  to  his  son  William  Peter  Kempe^ 

^^is  heirs  and  assigns  for  ever.    And  he  gave  his  residuary 

X^ersonal  estate,  including  the  leasehold  estate  called  Tre- 

^urthes,  to  his  son  Charles  Trevanian  Kempe. 

The  estate  of  Treburthes  was  held  by  the  testator  on 
^  lease,  dated  the  8th  of  March  1783,  for  ninety-nine 
years,  determinable  with  the  lives  of  the  testator,  John 
'^^'9^thur  Kempe  and  Charles  Trevanion  Kempe. 

The  testator  died  on  the  1st  of  January  1823. 

Charles  Trevanion  Kempe,  in  May  1824,  surrendered 

"^he  old  lease  of  Treburthes,  and  took  a  new  lease  for 

v\inety-nine  years,  determinable  with  the  lives  of  himself 

aoEid  his  two  sons.     He  died  on  the  22nd  of  December 

1851,  having  survived  the  other  two  lives  named  in  the 

old  lease  of  Treburthes  of  1783. 

By  his  will  dated  the  28th  of  March  1849,  he  gave, 

devised 
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devised  and  bequeathed  all  his  freehold,  leasehold  ani^wwm^ 
personal  estate  to  the  Plaintiff,  WUliam  Carytan  JKigwpgjK^^c^g^^ 
his  heirs,  executors,  administrators  and  assigns,  and  ap— ^j^ 
pointed  him  sole  executor. 

After  the  death  of  Charles  Trevanion  Kempe,  thmmts 
Plaintiff,  William  Con/tan  Kempe,  called  on  the  Det^CX 
fendant,   William  Peter  Kempe,  as  the  owner  of  th»cf^ 
estate  called  Beruppa,  to  pay  to  the  widow  of  the  tesK^ik^  ^ 
tator,  Arthur  Kempe,  the  annual  sum  of  80/.^  being  thrC^     ^^ 
part  of  her  annuity  charged  by  Arthur  Kempe^M  wU  n^^^m 
upon  that  estate  in  the  event  of  the  determination  of  tl^.^^  the 
lease  of  Treburthes.     On  his  refusal,  the  Plaintiff,  WS^^^^^Sl- 
liam  Coryton  Kempe,  with  other  parties  interested,  insV'  <^Es.tKi- 
tuted  the  present  suit,  praying  by  the  bill  for  a  declarati^  ^S^n 
that  under  Arthur  Kempe^s  will,  and  in  the  events  whi^-   j^b>  -«h 
had  happened,  the  estate  called  Beruppa  was  liable 
pay  the  annual  sum  of  80Z.  on  account  of  the  annuity 
S05/.,  in  aid  or  exoneration  to  that  extent  of  the  ot 
estates,  which  by  the  settlement  of  the  29th  ot  July  181 
were  charged  with  that  annuity,  and  for  the   requisi 
accounts  and  consequential  directions. 

The  Master  of  the  Rolls  made  a  declaration  substa-^^-^^ 
tially  in  conformity  with  the  prayer  of  the  bill,  and  t 
Defendant,  William  Peter  Kempe,  appealed. 


I 


Mr.  Cairns,  for  the  Plaintiffs. 

The  annuity  is  made  payable  by  the  will  out  of  tlC-*  ^bi 
Beruppa  estate,  in  the  event  of  the  testator's  interest  ^^ 

the  leaseholds  expiring  before  the  annuity.     This  h^a-^^^P' 
pened  on  the  death  of  Charles  Trevanion  Kempe. 

Mr.  Lloyd  and  Mr.  C  Hall,  for  the  Appellants. 
The  word  "interest"  is  sufficient  to  comprise  the  rm^a^w 
term,  which  was  obtained  by  means  of  the  goodwill  arisi^     ng 
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from  the  testator's  term.     It  cannot  be  said  that  the  tes-        1854. 
CAtor  8  interest  determined  on  the  death  of  Charles  Tre- 
w^^mon  Kempe^  for  the  lease  which  was  in  existence  at  his 
death  did  not  in  any  degree  depend  upon  his  life.     Nor 
^sMXi  It  be  said  to  have  determined  at  any  other  period  as 
K-«gards  the  annuity,  for  the  legatee  could  not  by  his  own 
SL€X  determine  the  lease  so  as  to  relieve  himself  from  the 
^lui]ge.    The  interest  therefore  still  continues,  and  the 
^laige  remains  also.    The  new  lease  must  at  all  events 
lb>c  considered  a  graft  upon  the  old  one,  and  must  be  sub- 
ject to  the  same  equities,  including  that  of  the  devisee  of 
^lae  estate  called  Beruppa. 

Mr.  Cairns  was  not  called  on  to  reply. 

The  Lord  Justice  Knioht  Bruce. 

This  case  is  almost  too  plain  for  argument    Upon  the 

^3Kpiration  of  the  testator's  interest  in  the  leasehold  at 

^\eburthes  the  estate  called  Beruppa  became  liable  to 

pay  80/.  per  annum,  in  relief  of  the  interest  represented 

\^y  tbe  Plaintiff.     I  do  not  approve  of  the  appeal. 

The  Lord  Justice  Turner  concurred. 

Appeal  dismissed,  with  costs. 
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THE  MAYOR,  ALDERMEN,  AND  BURGESSE 
June  15, 26.  OF  FAVERSHAM  V.  RYDER. 

hf^Fvl    T^fl^S  was  an  appeal  from  a  decision  of  the  Mast 

TICKS.  of  the  Rolls  in  favour  of  the  validity  of  a  charital 

A  bequest  to  a  bequest,  contained  in  the  will  of  Thomas  Romsey,  dat 

muDicipal  cor- 

poration,tobe  the  15th  of  September  1798,  whereby  the  testator  I 

applied  by        queathed  1,000/.  4/.  per  Cent.  Bank  Annuities,  after  t 

them  m  such      ^  .  . 

manner  for        death   of  his   son   in  law  and   of  the  survivor  of  1 

Mtb^'sEodd   slaughters,  upon  a  trust  thus  expressed : — " Upon  tn 

ju^e  to  be       to  transfer  the  said  1,000/.  4Z.  per  Cent.  Bank  Annuiti 

benefit  and       unto  the  Mayor  and  Jurats  of  the  town  of  Faversham, 

wnainent  of      ^|,g  county  of  Kent,  being  the  place  of  my  nativity, 

not  void  under  whom  I  give  the  said  1,000/.  4/.  per  Cent.  Bank  A 

Act    ^     ^^   unities.     My  original  intention  was,  that  the  same  shoi 

Where  trus-  have  been  applied  towards  the  erection  of  a  tower 

the  terms  of      steeple  of  the  parish  church  there,  but  having  bi 

a  gift  a  discre-  anticipated  in  that  design  by  a  late  bequest,  which 

tion  to  apply 

the  benefit  of    now  carrying  into  execution,  my  desire  therefore  is,  t 

it  «**^?^.'^  *^^  the  same  may  be  applied  in  such  manner,  and  for  si 

law  allows  or  purposes,  as  the  said  Corporation  shall  judge  to  be  in 

^SielaJd^  for  the  benefit  and  ornament  of  the  said  town." 
allows,  the 

ought  to  be,  The  case  is  reported   in  the   18th  Volume  of  2 

that  the  disire-  Beavan's  Reports  (a). 

tion  will  be  ^         ^   ' 

exercised  in 

the  former  Mr.  Roundell  Palmer  and  Mr.  Hislop  Clarke^  for 

PlaintiflFs,  who  were  the  Respondents. 

The  charitable  trust  contained  in  this  will  can  be  f 
performed  without  the  acquisition  of  land.  The  t 
bequeathed  may  be  laid  out  on  land  already  devotee 
public  purposes,  and  the  testator,  by  stating  his  orig" 

inteni 

(a)  Page  318. 
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S51 


intention  to  have  been  to  improve  the  parish  church, 
indicates  clearly  that  he  had  not  in  view  any  application 
of  the  money  at  variance  with  the  provisions  of  the 
Aifortmain  Act  Having  regard  to  this  indication  of 
mntention,  it  would  be  a  breach  of  trust  to  make  such  an 
a-pplication  of  the  bequest. 

They  cited  and  commented  upon  Gritntnett  v.  Grim- 
wmett{a);  Scresby  v.  HoUinsib);  Attomey-Oenercd  v. 
.Bowles  (c);    Craftan  v.  Frith  (d);    and  distinguished 
3rVye  V.  Corporation  of  Gloucester  (e), 

Mr.  Lloyd  and  Mr.  Chrove,  in  support  of  the  appeal. 

The  will  must  be  construed  independently  of  the 
Jhfortmain  Act.    In  Attomey-General  v.  Williams  (f), 
the  Lord  Chancellor  said  that  the  Court  would  not  alter 
its  conception  of  the  purposes  of  the  testator  merely 
liecause  those  intentions  happened  to  fall  within  the 
Statute  of  Mortmain.     If  that  Act  did  not  exist,  could 
any  one  doubt  that  it  would  be  a  proper  execution  of 
this  trust  to  purchase  land  ?    As  such  an  application  of 
the  money  is  within  the  scope,  and  is  indeed  the  obvious 
mode  of  executing  the  trust,  the  bequest  is  void.     It  is 
not,  however^  necessary  to  put  the  argument  so  high,  for 
it  is  sufficient  if  the  bequest  holds  out  an  inducement  to 
bring  land  into  mortmain.     This  was  decided  in  Ih/e  v. 
Corporation  of  Gloucester  {e),  where  the  testator  de- 
clared that  no  part  of  the  bequest  was  to  be  applied  in 
purchasing  land.     If  the  trustees  have  an  option,  what 
'^straint  will  there  be  on  their  exercising  it  in  violation 
of  the  Act? 

They 


1854. 


(«)  AmbL  210. 

(6)  9  Mod.  221. 

(c)  2  Vet.  ten.  547;  tiAtk.  806. 

C*')  4  DfG.^Sw.  237. 


(e)  14  Beav.  173. 
(/)  4  Bro.C.C.626;  2  Cox, 
387. 
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1855.  They  cited  Gibktt  v.  Hohson{a);  Attorney-Ctenen^ 

r^^       V.  Parsons  (6) ;  Attorney- General  v.  Davies  (c) ;  Maihesr 
Mayor, &c.    V.  Scott{d);    Edwards  v.  HaU{e)\   Longstaff  y.  Rem — 
nison(f). 


OF 

Faversham 

o. 

Rtder. 


TJie  Lord  Justice  Knight  Bruce  referred  to  Church 
Building  Society  v.  Barlow  (g). 

Mr.  Hislop  Clarke,  in  reply,  contended  that  Attorney^ 
General  v.  Williams  (A),  if  applicable,  was  in  the  Plain- 
tiflF's  favour. 

Judgment  reserved. 


77i«  Lord  Justice  Knight  Bruce. 

June  26.  Whether  the  words   "  benefit  and  ornament  of  the 

said  town,"  which  the  will  in  this  case  contains,  ought  to 
be  deemed  equivalent  to  "  benefit  or  ornament  of  the 
said  town,"  or  ought  not,  and  whether  the  will  is  con- 
sidered, without  reference  to  the  statute,  that  we  are  in 
the  habit  of  calling  the  Mortmain  Act,  or  is  not,  the 
bequest  in  question,  cannot,  I  think,  be  read  as  requiring 
or  as  intended  to  render  necessary  any  acquisition  of 
land  in  order  to  the  performance  of  the  trust  declared^ 
particularly  when  the  Plaintiffs*  corporate  character  and 
connection  with  the  town  of  Faversham  are  recollected. 
It  does  not  seem  to  me  to  have  been  or  to  be  impossi- 
ble, or  even  difficult,  for  them  to  adorn  the  town  in  a 
manner  beneficial  to  it,  without  resorting  to  a  course  in- 
capable of  being  testamentarily  authorized ;  nor  do  they 

appear 


(a)  3  il/v/.  4^  X.  517. 
(^)  8  f>j.  186. 
(c)  9  Vet,  535. 
id)  2  Keen,  172. 
(f)  17  Jut.  593. 


(/)  1  Drtw.  28. 
(g)  ZDtG.  Mac.  4  Got,  120. 
(A)  4  Bro,  C.  C.  526;  2  CoJ, 
387. 
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appear  to  have  entertained  or  now  to  entertain  any  inten- 
tion of  contravening  the  law.  Why  then  should  the  gift 
be  deemed  invalid? 


''Semper  in  dubiis  benigniora  praeferenda  sunt  (a)/'  is 
ft  good  maxim  of  the  civil  law,  which  says  well  also, 
**  Quotiens  in  stipulationibus  ambigua  oratio  est,  commo- 
dissimum  est  id  accipi  quo  res  de  qu&  agitur  in  tuto 
^it(by    Nor,  I  apprehend,  does  our  own  law  or  reason 
allow  us  to  interpret  an  instrument  of  disposition  as  in- 
tended by  the  maker  to  exceed  his  power  or  his  right, 
^bere  he  has  not  by  expression  compelled  such  a  con- 
struction.    Why  should  we  be  willing  to  impute  to  a 
nian  a  gratuitous  preference  of  wrong  to  right,  or  of  a 
course  which  will  frustrate  to  a  course  that  will  effectuate 
his  intention  ?     If  one  orders  a  thing  to  be  done  but 
does  not  say  how  it  is  to  be  done,  surely  he  must  be 
taken  to  mean  that  it  shall  if  possible  be  lawfully  done. 


353 


1854. 


The  decision  in  the  Attorney- General  v.  Bowles  {c), 
loay  have  been  correctly  departed  from.  I  assume  it  to 
have  been  so.  The  principle,  however,  on  which  Soresby 
T.  HdUns^d)  was  determined,  a  principle  recognized,  I 
think,  by  Lord  Lyndhurst,  in  the  House  of  Lords,  in  the 
^9us^{X  Attorney 'General  v.  Mill{e\  seems  to  me  indis- 
putably right,  and  I  consider  consequently  that,  whether, 
upon  the  supposition  of  the  statute  not  having  passed, 
there  would  not  or  would  be  a  breach  of  trust  committed 
^y  laying  out  the  legacy  in  question,  or  any  part  of  it, 
in  amelioration  or  alteration  of  the  state  of  land,  which 
*^  the  testator's  lifetime  was  not  devoted  or  appropriated 
to  any  municipal  or  public  or  charitable  purpose,  or  in 

acquiring 


(«)   Di^.  lib.  1,  tit.  xvii.  i.  56. 
(*»)   D«.  lib.  45,  tit.  i.  a.  80. 
(^i  2  K«.  %rn.  547. 


(d)  9  Mod.  22\. 
{e)  5  BIL  JV.S.593. 
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acquiring  land,  still  the  discretionary  authority  given  ti 
the  Plaintiffs  appearing  to  me  to  extend  to  a  course  not»  ^:xrr)t 
at  variance  with  the  statute,  the  bequest  is  valid  and  must^  ^^  .^^ 
have  effect  given  to  it. 

The  appeal,  in  my  opinion,  ought  to  be  dismissed  withF,^  ^^]| 
costs. 


The  Lord  Justice  Turner. 

ITiomas  Momsey,  the  testator  in  this  cause,  has  by  Iw 
will  given  the  sum  of  1,000/.  4Z.  per  Cent.  Bank  Annu' 
ties,  to  trustees,  upon  trusts  for  the  benefit  of  severe 
persons  during  their  lives  and  subject  to  those  trusts, 
of  which  have  determined  upon  trust  to  transfer  the  sai 
to  the  Plaintiffs,  and  he  has  declared  his  intention  as 
the  fund  to  be  transferred  in  the  following  terms.     [! 
Lordship  read  the  bequest.] 


The  question  upon  this  appeal  is,  whether  this  gift 
the  Plaintiffs  is  void  by  the  Statute  of  Mortmain.     Tl 
Master  of  the  Rolls  has  been  of  opinion  that  it  is  m 
and  I  agree  in  that  opinion.     The  argument  in  suppc=^ 
of  the  appeal  was,  that  the  gift  necessarily  involves  eii 
the  purchase  of  land,  or  expenditure  upon  land  alrea^ 
in  mortmain, — that  in  the  former  case  the  gift  would  ^ 
clearly  bad,  and  that  in  the  latter  it  would  be  equaE^ 
bad,  the  will  not  pointing  to  land  in  mortmain,  as  i\^ 
land  on  which   the  money  was  to  be  expended;    ar 
several  cases  were  cited  upon  this  latter  point.     T 
whole  argument,  therefore,  rested  upon  the  point 
this  gift  involves  either  the  purchase  of  land  or  expen*' 
ture  upon  it.     This,  however,  does  not  appear  to  me 
be  the  case.    The  fund  is  to  be  applied  in  such  mam 
and  for  such  purposes  as  the  Corporation  shall  judge 
be  most  for  the  benefit  and  ornament  of  the   to 
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Sweeping  within  the  limits  of  benefit  and  ornament,  the 

dzorporation  has  a  wide  discretion,  not  only  as  to  the  pur- 

]r:»ose  for  which,  but  as  to  the  manner  in  which  the  fund 

,^  liould  be  applied.     It  is,  as  I  conceive,  quite  within  the 

M  m.Tiiits  of  this  trust,  that  the  fund  should  be  invested  and 

^^Mne  income  of  it  perpetually  applied  for  the  purposes  of 

X^^nefit  and  ornament;  and  it  cannot  I  think  be  said, 

^^IhmsLt  there  can  be  no  purpose  of  benefit  or  ornament,  to 

'^B^r  hich  the  fund  or  the  income  of  it  can  be  applied  which 

^^a^^^ould  not  involve  the  purchase  of  or  expenditure  upon 

X  ^auid.     Public  seats,  which  would  be  both  beneficial  and 

^z^-roamental,  and  would  not  even  involve  the  permanent 

^z^^xupation  of  the  land,  may  be  placed  in  public  walks 

^i^x  other  places  in  the  town,  and  other  applications  of  a 

S.^l^e  nature  might  be  pointed  out,  and,  of  course,  if  the 

X^^i^w  allows  one  mode  of  application  and  disallows  another, 

S.  ^  would  be  the  duty  of  the  corporation,  as  trustees,  to 

2B.pply  the  fund  in  the  mode  which  the  law  allows,  and 

vi^c^t  in  that  which  it  prohibits. 


1851*. 


I    think,  therefore,  that  this  appeal  wholly  fails,  and 
list  be  dismissed  with  costs. 


bfc  I 


Vol.  V. 


BB 


D.M.O. 
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Feb.  10. 

Before  The 
Lords  Jus- 
tices. 


Ex  parte  GEORGE  JOHN  GRAHAM  ANI 
CHIM  HEINRICH  CLAUDIUS  SATC 

In  the  Matter  of  JAMES  BLACK  AND  Rl 
COPE,  Bankrupte. 


rpHE  Respondent  was  the  indorsee  for  value  < 
■*"  of  exchange  for  288/.,  accepted  by  the  ba 
An  indorsee  It  was  in  fact  a  bill  accepted  for  the  accommod 
^^ZmmJL'^  the  drawer,  but  the  Respondent  had  no  notice 
tion  bill,  with-  when  the  bill  was  indorsed  to  him.  After  be  ha 
Tb  one'o/*'*'  of  this  fact  he,  with  the  other  creditors  of  the 
that  descrip-  agreed  to  accept  Ss.  in  the  pound  upon  their  re 
notwirtistaud-    debts,  and  upon  payment  thereof  to  release  thi 

ing  notice  sub-  from  all  further  demands. 

•e^uently  ac- 

auired,  release 

the  drawer  fhe   Respondent    received   under  this    com 

witl.out  re-  ^ 

leasing  the        115/.  4«.,  and  signed  a  memorandum  (indorse 
acceptor.  ^j^^  h\\\\  whereby  he   discharged  the  drawer  f 

claims  and  demands  whatsoever  in  respect  of  t 

and  the  money  thereby  secured. 

• 
The  acceptors  were  afterwards  adjudicated  bai 

whereupon  the  Respondent  claimed  to  prove  for  17 

being  the  balance  due  to  him  upon  the  bill  of  ei 

after  deducting  the  amount  of  the  composition. 

The  assignees  opposed  the  proof,  on  the  groi 
by  releasing  the  principal  debtor  the  Respond 
released  the  bankrupts. 

The  Commissioner  admitted  the  proof,  and  tfa( 
nees  now  appealed. 
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Mr.  Bacon  and  Mr.  Baggallay,  in  support  of  the        1854. 
Appeal.  N-i-v-^^ 

Ex  parte 
The  Respondent,  when  aware  that  the  acceptors  were      Graham 

only  sureties  for  the  drawer,  thought  proper  to  release   *"      "***  ^^' 

^lie  latter.    The  bankrupts  being,  and  being  known  to        Black 

-die  Respondent  to  be,  sureties  merely,  were  consequently   ^^  Another. 

discharged,  and  the  proof  ought  to  have  been  rejected ; 

7  parte  Olendinning  {a). 

Mr.  Chandless,  for  the  Respondent. 

The  question  is  whether,  after  discounting  for  value 
ordinary  bill  of  exchange  without  notice  that  it  is 
ao  accommodation  bill,  the  indorsee  can  be,  by  subse- 
quent notice,  prevented  from  dealing  with  it  otherwise 
than  he  might  have  done  but  for  such  notice.  [The 
LoBD  Justice  Knioht  Bruce  asked  if  the  question  was 
not  nnafiected  by  decision.]  It  may  be  in  specie,  but  it 
&ll8  within  the  principle  that  a  purchaser  for  value,  with- 
out notice,  shall  not  be  prejudiced  by  notice  subsequently 
Acc]iured.  If  it  were  not  so  in  this  case  an  innocent 
iiMlorsee  might  by  subsequent  notice  be  precluded  from 
conpoun^ng  with  either  acceptor  or  drawer,  for  if  he 
released  the  former  he  would  discharge  the  latter  at  law, 
ax^d  if  he  released  the  latter  the  former  would  be  dis- 
charged in  equity. 

He  cited  Manly  v.  Boycott  (ft) ;  Fentum  v.  Pocock  (c) ; 
Morrison  v.  Courtauld  {d). 

[The  Lord  Justice  Knioht  Bruce  referred  to  Bank 
^f  Ireland  v.  Beresford  (e)], 

Mr. 

(0   Buck,  517.  (rf )  3  B.  *  Ad.  36. 

(^  22  L.  J.  (Q.  B.)  265.  (e)  6  Dow.  233. 

(0    5r<nml.  192. 

B  B2 
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1854. 

Ex  parte 
Graham 

and  Another. 

In  re 

Black. 

and  Anolbcr. 


Mr.  Bacon,  in  reply. 

There  is  no  hardship  in  the  case;  the  Respondent* 
might  have  reserved  his  remedies  against  the  bankrupt's 
on  accepting  the  composition.  As  he  has  not  done  so.  ^ 
the  general  rule  applies. 

The  Lord  Justice  Knight  Bruce. 

I  cannot  regard  the  composition  deed  as  having  hai 
the  effect  alleged  on  behalf  of  the  Appellants.     Tl 
law  and  equity   of  such   a  case   as  this  must  be  tl 
same.     In  deciding,  as  we  do,  that  the  proof  must  stan» 
we  are  not  contravening  in  any  respect,  as  we  conceiv 
Ex  parte  Glendinmng, 


The  Lord  Justice  Turner  concurred. 


Appeal  dismissed. 


1853. 

Nov.  4. 

1854. 

March  10. 

Before  The 
Lords  Jus- 
tices. 

Before  the 

Orders  in 

Bankruptcy  of 

1852  came 

into  operation, 

the  Registrar 

of  a  District 

Court  taxed  the  bills  of  the  solicitors  to  the  assignees  without  any  one  attending  on  their 

behalf,  and  a  small  payment  was  made  on  account  of  the  bill.    Two  years  alterwaids 

the  assignees  applied  to  the  Commissioner  for  a  retaxation,  on  the  grounds  (^  eztrmva- 

gant  charges,  and  that  they  had  only  recently  become  aware  of  we  contents  of  the 

bfll:— 

Held,  that  the  Commissioner  ought,  under  the  then  existing  law,  to  have  reriewed 
the  taxation. 

Held,  also,  that  the  question  was  not  one  of  sufficient  diflBcuIty  or  importance  to 
justify  Uie  Court  in  giving  leave  to  appeal  from  its  decision  to  the  House  of  Lords. 


Ex  parte  JAMES  BATEMAN  AND  OTHERS. 
In  the  Matter  of  JOHN  BURBURY,  a  Bankrupt. 
rfflHIS  was  the  Petition  of  the  assignees  and  of  some 
of  the  creditors  appealing  from  the  refusal  of  the 
Commissioner  to  direct  the  retaxation  of  the  bills  of  costs 
of  the  solicitors  to  the  estate.  In  March  1851  the  bills 
had  been  taxed  at  1,717Z.  8s.  9d.  by  the  Registrar  of  the 

District 
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District  Court  at  Birmingham^  on  the  application  of  the        1853. 
aolicitors,  and  100/.  had  been  since  paid  on  account  of      ^^^T^"^^ 
the  hills.    In  April  1853  the  Appellants  applied  to  the      Batkman 
Commissioner  for  a  retaxation  on  the  special  grounds,     ®"^  Others, 
tiat  the  Appellants  had  not,  nor  had  either  of  them,     BurbiTrt. 
notice  of  the  intention  to  tax  such  costs,  and  were  not 
aware  until  a  considerable  time  afterwards  that  such 
taxation  had  taken  place ;  that  no  copy  of  the  bills  of  costs 
was  ever  delivered  to  them,  and  that  they  were  not  aware 
of  the  charges  contained  therein  until    the  months  of 
Fehuary  and  April  1853,  when  Mr.  Kirby,  their  pre- 
sent solicitor,  having  inspected  the  bills  of  costs  upon  the 
file  of  proceedings,  informed  the  Appellants  of  the  ob- 
jectionable character  of  many  of  the  items  contained  in 
the  bills,  and  that  the  bills  of  costs,  as  so  taxed,  contained 
extravagant  and  improper  charges. 

Mr.  W,  M.  James  and  Mr.  W.  Morris,  in  support  of 
^te  appeal.  * 

The  Commissioner  considered  the  authority  of  JEr 

P^rte  Woolston  (a)  applicable  to  the  present  case.     We 

^^btnit  that  the  cases  are  wholly  distinguishable.     In  Er 

V^xrte  Woolston  the  bills  had  been  taxed  and  paid  nine 

years  previously.     The  bills  had  been  delivered  to  the 

^ignees,  and  had  been  regularly  taxed  by  the  Commis- 

woners,  who  were  then  the  proper  functionaries  for  that 

Purpose ;  and  moreover  one  of  the  solicitors  and  two  of 

Ae  assignees  had  died.    The  bills  extended  over  a  period 

of  nearly  ten  years,  and  the  Court  rested  its  judgment 

on  the  fact,  that  for  the  nine  years  delay  no  substantial 

ttcnse  had  been  offered.     There  has  not,  in  truth,  been 

•'^y  taxation  in  this  case  which  the  Court  can  recognize. 

The  new  orders   did  not  come   into   operation  before 

^muxry  1853,  and  the  validity  of  the  taxation  depends 

on 
(a)  3  M.  I).  4  />.  70 ' 
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1853.       on  the  antecedent  practice,  according  to  which  the  Regis- 
Ex  parte      ^^^  ^^  ^  District  Court  had  no  authority  to  tax  a  bill  of 

Bateman       costs, 
and  Others. 

BuRBURY.         ^^®y  *^^^  referred  to  Ex  parte  Moore  (a)  and  Ex 
parte  Bees  (ft). 

Mr.  Rolt  and  Mr.  Selwyn,  for  the  Solicitors. 

This  is  not  an  appeal  from  the  taxation  already  made. 
It  is  an  application  for  a  taxation  de  novo.  The  course 
of  practice  is  for  the  bill  of  costs  of  the  solicitor  to  the 
bankruptcy  to  be  delivered  to  the  official  assignee,  who 
submits  it  to  the  Registrar  for  taxation.  It  is  never  the 
practice  for  the  official  or  trade  assignees  to  attend  by  a 
separate  solicitor,  and  it  would  be  a  very  inconvenient 
and  expensive  practice  to  adopt.  Here,  however,  extra- 
ordinary facilities  for  watching  the  taxation  existed,  for 
before  it  took  place  the  assignees  had  thought  fit  to 
appoint  their  present  solicitor  to  see  that  the  solicitors 
to  the  estate  did  what  was  right.  With  regard  to  the 
authority  of  the  Registrar,  the  Registrars  of  all  the 
Courts  were  by  the  then  existing  law  required  to  attend 
upon  the  Commissioners,  and  to  take  charge  of  all  pro- 
ceedings before  them ;  and  the  27th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  184d,  which  was  then  in 
force,  empowers  the  Registrar  to  act  for  the  Commis- 
sioner, so  that  the  taxation  must  be  treated  as  that  of 
the  Commissioner,  and  more  especially  as  it  has  had  his 
sanction.  [TTie  Lord  Justice  Knight  Bruce.  Would 
this  case  fall  within  the  14th  section  of  6  Geo.  4,  c.  16?] 
That  Act  was  repealed  by  the  ^th  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,  and  this  taxation  took 
place  in  1851.  In  Ex  parte  Moore,  the  question  was 
as  to  the  costs  of  the  petitioning  creditor,  and  the  taxation 

must 

(a)  1  Deac.  578.  (6)   De  Gex,  205. 
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must  necessarily  have  been  altogether  ex  parte,  since  no 
assignees  had  been  chosen.  No  specific  length  of  time 
'^as  prescribed  in  Ex  parte  Woohton  (a)  as  necessary  to 
constitute  the  requisite  special  circumstance  for  re- 
^tion^  and  the  employment  of  a  separate  solicitor 
''eremore  than  compensates  for  the  difference  of  time, 
i  be  case  of  Ex  parte  Rees  {b)  was  altogether  a  different 
one. 


1853. 

Ex  parte 

Bateman 

and  Others. 

In  re 

BURBURT. 


They  also  referred  to  Ex  parte  Pemberton  (c). 

Mr.  W.  M.  James^  in  reply. 

The  provision  of  the  3  &  4  Will.  4,  c.  47,  s.  8,  by 
^hich  the  District  Registrars  are  empowered  to  tax  costs 
*"*  bankruptcy,  as  between  party  and  party,  shows  that, 
before  the  Orders  of  1852  came  into  operation,  District 
^^gistrars  had  no  authority  to  tax  such  costs  as  these. 

The  Lord  Justice  Knight  Bruce. 

It  is  unnecessary  to  say  how  this  case  would  have 
^tood  if  the  bills  had  been  paid,  or  if  one  possible  effect 
^^  the  Petitioners'  success  upon  the  present  occasion 
*^'ght  be,  that  there  would  be  a  repayment  by  the  soli- 
^*tor8  of  any  sura  that  they  have  received,  for  the  bills 
*^*ve  not  in  any  sense  of  the  phrase  been  paid.  A  sum 
^f  100/L  has  been  received  on  account,  which,  it  is  plain 
^nd  admitted,  must,  in  every  possible  event,  be  due  to 
^ne  solicitors  and  be  retained  by  them.  The  rules, 
therefore,  which  apply  to  paid  bills,  do  not  apply  here. 


Again,  if  there  had  been  a  loss  of  documents,  a  loss 
^^  evidence,  or  of  the  means  of  affording  information, 
^y  death  or  otherwise,  that  might  have  made  a  material 

difference 

C«)  3  A/.  D.  if  D.  702.  (c)  2  De   G.,    Mac.  &  Gor, 

(6)  De  Gex,  205.  960. 
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1853. 

Ex  parte 

Bateman 

and  Others. 

In  re 

BURBURY. 


difference;  but  the  case  has  no  such  ingredient,  for  I 
cannot  consider  the  death  of  the  gentleman  who  was 
official  assignee,  during  the  whole  or  part  of  the  period 
which  has  been  the  subject  of  discussion,  a  material  cir- 
cumstance in  the  case,  nor  has  it,  indeed,  been  suggested^ 
on  either  side  to  be  a  material  circumstance.  Here, 
therefore,  there  are  unpaid  bills  with  the  fullest  oppor* 
tunity  on  the  part  of  the  solicitors  of  perfecting  tbeit 
case,  producing  their  evidence,  and  establishing  their 
title  to  the  just  amount  of  what  may  be  due,  and  no 
considerations  which  belong  to  a  case,  where  possible 
injustice  may  be  done  to  the  solicitor  by  the  proceeding, 
can  have  place  here. 


4 


It  is  said  that  there  has  been  a  taxation,  and  that, 
therefore,  there  ought  not  to  be  another.     That  taxation 
was  by  a  Registrar  of  one  of  the  District  Courts  of 
Bankruptcy,  and  the  taxation  took  place  after  the  Bank- 
rupt Law  Consolidation  Act  of  1849,  had  come  into 
force,  but  before  the  Orders  of  October  1852;  and  one 
question  is,  whether,  in  that  state  of  things,  a  Registrar 
of  one  of  the  District  Courts  of  Bankruptcy  had  autho- 
rity to   tax?     Perhaps  he  might  have  had  the  autho- 
rity if  the  case  had  been  proved  to  come  witliin  that 
section  of  the  Consolidation  Act  to  which   Mr.  Roli 
drew  our  attention,  and  which  empowers  the  Registrar 
in  certain  circumstances  to  act  for  the  Commissioner. 
But  the  case  was  not  put  upon  that  ground.    The  Regis- 
trar appears  to  have  acted  as  if  in  the  exercise  of  an 
ordinary  jurisdiction,  supposed  to  belong  to  him  as  a 
matter  of  course.     Now  I  confess  I  doubt  very  much 
whether  the  jurisdiction  did  belong  to  him  in  the  circum- 
stances in  which  he  exercised  or  professed  to  exercise  it. 
But,  assuming  that  the  jurisdiction  did  belong  to  him, 
I  am  still  of  opinion  that,  as  the  law  then  stood  ( — with- 
out at  all  meaning  to  say  how  the  law  stands  or  will 

stand 
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j»tand  with  r^ard  to  cases  which  may  come  under  the 
4:>peratio]i  of  the  Rules  or  Orders  of  October  1852,  as  to 
^vwliich  I  am  purposely  silent — )  it  was  incumbent  upon 
^lie  Commissioner  to  review  the  Registrar's  taxation  as 
KDAtter  of  course,  without  having  any  objectionable  item 
jproTed  to  him  or  brought  to  his  attention. 

Taking  that  view  of  the  case,  I  am  released  from  the 
duty  of  examining  the  details  of  the  bills,  or  of  giving 
^jny  opinion  upon  the  items  which  have  formed  the  sub- 
ject of  discussion.    I  repeat,  that  it  is  with  great  pleasure 
that  I  find  myself  exempt  from  the  performance  of  that 
duty,  especially  as  I  might  possibly,  by  entertaining  a 
viev  on  any  of  the  items,  be  in  a  manner  prejudging  the 
solicitors'  case,  which  I  wish  to  leave  perfectly  open  to 
them,  thinking  it  very  possible  that  they  may  be  able 
to  establish  a  just  title  to  all  that  they  have  claimed. 

I  am  of  opinion  that,  upon  the  law  which  existed  at 
the  time  to  which  it  is  material  to  look,  it  was  a  matter 
of  right  to  have  the  taxation  reviewed,  and  our  order 
^^il\  be  accordingly. 

1  may  add,  that,  whatever  may  be  the  true  view  of  the 
evidence,  with  regard  to  Mr.  Kirbys  employment,  and 
^■^e  notice  that  he  had,  I  am  of  opinion  that  he  did  not 
^^nd  in  a  situation  in  which  delay  can  be  attributed  to 
^*ni,  especially  delay  from  which  damage  of  any  kind 
'^^s  been  shown  to  have  arisen  to  the  solicitors  con- 
^^med. 

Upon  the  undertaking  of  the  Petitioners  to  abide  by 

any  order  respecting  the  costs,  charges  and  expenses  of 

^Vi€  taxation  and  otherwise,  that  this  Court  may  make, 

declare  that  these  bills  ought  to  be  rctaxed,  and  with 

that  declaration  refer  the  matter  back  to  the  District 

Court 
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1853. 

Ri  parte 

Bateman 

and  Othen. 

In  re 

BURBURT. 
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1853. 

Ex  parte 
Batbman 

and  Others. 

In  re 

BORBURT. 


Court  of  Bankruptcy,  reserving  the  costs  of  this  appli- 
cation and  giving  liberty  to  the  parties  to  apply. 

The  Lord  Justice  Turner. 

I  am  of  opinion  also,  that  the  order  must  be  in  the 
form  which  my  learned  brother  has  suggested.  Assum* 
ing  the  Registrar  to  be  the  proper  officer  to  tax  these 
bills,  there  must  undoubtedly  be  a  right  in  the  Commis- 
sioner to  review  the  taxation.  Application  was  made  to 
him  for  that  purpose ;  he  has  refused  to  do  so,  and  the 
question  we  have  to  consider  is,  whether  he  was  right  or 
wrong  in  that  refusal. 

I  do  not  propose  to  give  any  opinion  upon  the  ques* 
tion,  whether  the  Commissioner  was  or  was  not  bound 
as  a  matter  of  course,  and  without  any  spedal  circum* 
stances,  to  review  that  taxation,  but  I  am  of  opinion  that, 
under  the  circumstances  of  this  case,  he  was  bound  to 
make  that  review. 


1 


The  grounds  which  are  urged  in  support  of  the  Com* 
missioner's  judgment  are  two;  first,  that  these  parties, 
who  are  now  presenting  the  present  petition,  had  full 
knowledge  of  all  the  circumstances  of  the  case,  and 
therefore  ought  not  now  to  be  allowed  to  enter  upon  the 
taxation.  Secondly,  that  there  is  no  case  made  out  of 
fraud  or  surprise.  Now,  with  reference  to  the  case  of 
knowledge  of  the  parties,  it  rests  upon  the  fact  of  the 
assignees  having  employed  a  gentleman  of  the  name  of 
Kirby,  for  the  purpose,  as  it  is  said,  of  watching  the  con- 
duct of  the  solicitors,  against  whom  the  present  petition 
is  presented.  Assuming  it  to  be  so,  it  is  perfectly  clear 
that  Mr.  Kirby  did  not  attend  the  taxation  of  these  bills  « 
of  costs,  and  although  I  am  by  no  means  prepared  to  say   i 

and  do  not  mean  to  intimate  an  opinion,  that  the  conse >. 

quence  of  that  would  be,  that  the  bills  ought  to  be  sub-- 
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mitted  again  to  taxation,  I  think  that  the  fact  of  there 
liAving  been  no  other  party  before  the  Registrar,  upon 
the  taxation  of  the  bills,  is  a  consideration  which  renders 
iC  the  duty  of  the  Commissioner,  and  also  the  duty  of  the 
Court,  more  carefiilly  to  watch  the  proceedings  which 
bad  before  the  Registrar,  upon  the  taxation  of  a  bill. 


1853. 

Ex  parte 
Bateman 

andOthen. 

In  re 

BURBURT. 


I^agree  that,  there  being  no  case  of  surprise,  it  is  not 
upon  the  ground  that  too  much  or  too  little  may  have 
been  allowed  that  this  Court  will  open  the  taxation  of  a 
IjiU  of  costs,  or  direct  the  retaxation  of  one  that  has  been 
already  taxed.    Where,  however,  there  is  a  series  of 
cliarges  prim&  facie  unreasonable  (for  I  do  not  intend  to 
intimate  that  any  one  of  these  charges  may  not  be  main- 
tained in  the  result),  and  not  attempted  to  be  explained, 
that  is,  in  my  opinion,  a  matter  requiring  investigation, 
and  quite  falling  within  the  rules  by  which  the  Court 
is  guided  in  requiring  such  an  investigation  to  be  had. 
The  learned  Commissioner,  if  I  may  venture  to  say  so, 
seems  to  have  put  a  little  too  much  reliance  upon  the 
observations  that  fell  from  Lord  Cottenham  in  Horlock 
▼.  SmUh  (a),  which  were  addressed  to  a  paid  bill  of  costs, 
and  not  to  a  bill  like  the  present,  remaining  unpaid. 

I  concur  in  the  opinion  which  my  learned  brother  has 
expressed. 


1854. 
Mr.  RoU  and  Mr.  Seltoyn  now  applied  for  leave  to     March  10. 

appeal  firom  the  above  decision  to  the  House  of  Lords. 

'fhcy  relied  upon  the  14  &  15  Vict.  c.  83,  s.  10(6),  and 

on 


(a)  2  MyL  &  Cr.  495. 

(&)  "  All  decisions,  decrees  or 
^tn  of  the  Court  of  Appeal, 
ttidudbg  decisions  in  matters  of 
^kruptcy,  shall  be  subject  to 


appeal  to  the  House  of  Lords  in 
the  cases  and  under  the  condi- 
tions in  and  under  which  the  like 
decisions,  decrees  or  orders  of  the 
Lord  Chancellor  would  have  been 


S66 


CASES  IN  CHANCERY. 


1854. 

"Ex  parte 
Bateman 
and  Otben. 

In  re 

BURBURY. 


on  the  12  &  13  Vict.  c.  106,  s.  18(a),  and  cont 
that  in  the  present  case  there  was  matter  both  of  la 
equity  fit  to  be  the  subject  of  appeal. 

Mr.  W.  M.  James  and  Mr.  W.  Morris^  for  th< 
spondents,  were  not  called  upon. 


The  Lord  Justice  Turner. 

The  Court  is  always  indisposed  to  refuse  an  ap 
tion  for  leave  to  appeal  against  a  judgment  prono' 
by  itself  But  it  is  bound  to  perform  the  duty  of  ( 
effect  to  the  provisions  of  the  Act  of  Parliament,  s 
exercise  the  best  discretion  it  can  in  applying  them 

Now  the  Bankrupt  Law  Consolidation  Act,  an 


subject  to  such  appeal  if  this  act 
had  not  been  passed;  but  the 
appeal  to  the  House  of  Lords  in 
matters  of  bankruptcy  shall  be 
only  on  matters  of  law  or  equity, 
or  on  the  rejection  or  admission 
of  evidence,  and  on  a  special  case, 
to  be  approved  and  certified  by 
one  of  the  judges  of  the  Court  of 
Appeal  hereby  constituted,  whose 
determination  on  the  settlement 
of  such  case  shall  be  final  and 
conclusive." 

(fl)  "  That  if  the  Lord  Chan- 
cellor shall  in  any  case  deem  any 
matter  of  law  or  equity,  brought 
before  him  by  way  of  appeal,  to 
be  of  suflUcient  difiiculty  or  im- 
portance to  require  the  decision 
of.the  House  of  Lords,  or  in  case 
both  parties  in  any  proceeding 
before  the  Vice-Chancellor  shall 
desire  that  any  such  matter  may 
be  determined  in  the  first  in- 
stance by  the  House  of  Lords 


and  not  by  the  Lord  Chai 
then  and  in  such  case  the 
facts  whereupon  such  ques 
law  or  equity  shall  arise  si 
stated  in  the  form  of  a  peti 
appeal  to  the  House  of  Lor 
the  party  appealing  may  ci 
appeal  to  the  House  of  L^ 
like  manner  as  other  appei 
preferred  to  that  house :  pr 
always,  that  the  cases  to  be 
by  the  parties  in  the  Ho 
Lords  shall  be  confined  in 
of  fact — in  cases  of  aj^fiea 
the  Lord  Chancellor,  to  i 
forth  the  special  case  broO; 
to  the  Lord  Chancellor  fine 
Vice-Chancellor;  and  in  c 
appeal  from  the  Vice-Cban 
to  setting  forth  a  special  c 
be  approved  and  certified 
Vice-Chancellor,  and  to  su 
guments  on  the  point  of  1 
the  parties  may  be  advii 
state." 
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Act  constituting  this  Court,  have  provided  that  in  matters 
of  bankruptcy  an  appeal  is  to  be  carried  to  the  House  of 
Lords  only  in  those  cases  in  which  the  Court  shall  deem 
any  matter  of  law  or  equity  brought  before  it,  by  way 
of  appeal,  to  be  of  sufficient  difficulty  or  importance  to 
require  the  decision  of  the  House  of  Lords.     It  is  there- 
fore the  duty  of  the  Court  not  to  send  this  question  to 
the  House  of  Lords,  unless  it  considers  the  matter  one 
act  only  of  sufficient  difficulty,  but  also  one  of  sufficient 
importance.     I  confess  that  I  do  not  view  this  case  as 
one  of  much  difficulty,  and  certainly  not  as  one  of  suffi- 
dent  importance  to  justify  the  Court  in  acceding  to  this 
application. 


1854. 

Ex  parte 

Bateman 

and  Others. 

In  re 

BURBURY. 


The  Lord  Justice  Knight  Bruce  concurred. 


Application  refused,  with  costs. 


Ex  parte  ROBERT  PALMER  HARDING. 
In  the  Matter  of  JOHN  PICKERING. 


April  22. 


§^HIS  was  an  appeal  from  the  refusal  of  Mr  Commis-     Before  The 
-M^  rr  1       J .  c  Lords  Jus- 

missioner  Holroyd  to  expunge  a  proof.  tices. 

In  an  action 

In  October  1845  the  Respondent,  Mr.  Tkomthwaite,  balance  upon^ 

^^^mmenced  an  action  in  assumpsit  against  the  bankrupt  *"  account 

^^  recover  17,755/.  5s,,  the  balance  of  an  account  current  verdict  for  the 

Q^  Plaintiff  was 
^  taken  by  con- 

^*^pt,  inbjeet  to  a  reference  to  an  arbitrator,  who  was  empowered  to  direct  that  a 
^^^^^rdiet  should  be  entered  for  the  Plaintiff  or  Defendant,  and  the  costs  were  to  abide 
^^^  result  of  the  award.  After  the  award,  which  was  in  favour  of  the  Plaintiff, 
^^^^id  before  judgment,  the  Defendant  committed  an  act  of  bankruptcy,  of  which  notice 
^^"ai  given  to  the  Pkuntiff  in  the  action,  but  iudgment  was  nevertheless  entered  up 
^^^n  the  award.    On  the  Defendant  being  adjudicated  a  bankrupt, — Ueldf  that  the 

^^^oant  for  which  judgment  was  entered  up,  with  interest  and  costs,  constituted  a 

^^Toveable  debt. 
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On  the  Srd  of  Fehnuxry  1849  the  action  was  tried,  aod 
a  verdict  was  taken  by  consent  for  lOO^OOO/.,  subject  to 
a  reference.  By  the  order  of  reference  the  arbitrator 
was  empowered  to  direct  that  a  verdict  should  be  entered 
for  the  Plaintiff  or  the  Defendant,  as  he  should  think 
proper,  and  the  costs  of  the  suit,  to  be  taxed,  were  to 
abide  the  result  of  the  award ;  and  the  costs  of  the  refer- 
ence and  the  award,  to  be  taxed,  were  to  be  in  the  dis- 
cretion of  the  arbitrator ;  and  neither  of  the  parties  was 
to  bring  or  prosecute  any  writ  of  error,  or  any  action  or 
suit  at  law  or  in  equity  against  the  arbitrator,  or  against 
each  other,  or  concerning  the  matters  in  the  order ;  and 
either  of  the  parties  was  to  be  at  liberty  to  make  the 
order  a  rule  of  Court. 


The  meetings  before  the  arbitrator  commenced  in  June 
1847,  and  went  on  at  intervals  up  to  May  1850,  when 
the  arbitrator  died.  In  November  1850  another  arbi- 
trator was  nominated,  who  took  up  the  reference,  and 
several  subsequent  meetings  were  held.  After  the  refer- 
ence had  been  in  prosecution  for  above  six  years,  namely, 
on  the  5th  of  May  1853,  an  award  was  made  in  &your 
of  the  Plaintiff  for  11,3452. 

On  the  9th  of  May  1853,  four  days  after  the  award 
was  made,  the  Defendant  committed  an  act  of  bankruptcy 
by  filing  a  declaration  of  insolvency,  of  which  ihe  Plaintiff  " 
had  notice  on  the  same  day. 

On  the  l^h  of  May  1853  judgment  was  signed,  andjK 
the  costs  taxed,  and  the  Defendant's  attorney  attendedJE 
the  taxation.  No  application  was  made  to  set  aside  tbe^ 
award. 


On  the  30th  oiJune  the  Defendant  was  adjudicated  la 
bankrupt,  and  on  the  20th  of  July  the  proof  in  ques-j 
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tion  was  tendered  and  admitted  on  the  proceedings  for       1854. 

\9filOL  I7s.  lOd.,  being  \2,\4!7l.  for  damages  and  costs,      ^:^"^~' 

ind  63/.  Ms.  lOdl  for  interest  from  the  12th  of  May  to     Hardino. 

the  day  of  filing  the  petition  for  adjudication.  In  re 

Pickering. 

An  application  was  then  made  to  the  Commissioner  to 
expange  the  proof,  upon  the  ground  that  the  judgment 
npoD  which  the  proof  was  founded  was  not  signed  till 
after  the  Plaintiff  had  notice  of  the  act  of  bankruptcyi 
which  was  proved  in  support  of  the  adjudication,  and 
die  Commissioner  made  the  decision  under  appeal, 
refusing  the  application. 

The  Commissioner  held  that  the  cases  of  Robinson  v. 
''flfc(a),  Ex  parte  Birch  {b),  Greenway  y.  Fisher  (c), 
vA  Ex  parte  Butterjill  {d),  cited  in  support  of  the 
application,  did  not  apply,  but  that  Ex  parte  Helm(e), 
Et  parte  Poucher  (/),  Ex  parte  Ferris  (ff),  and  Ex 
t^rU  Cocks  (A),  were  decided  upon  principles  analogous 
to  those  which  ought  to  govern  the  present  case.  The 
Commissioner  considered  that  the  Plaintiff,  in  signing 
judgment,  was  only  taking  the  steps  necessary  to  com- 
plete a  right  which  was  vested  in  him  by  the  verdict  and 
4e  award  before  he  had  any  notice  of  the  act  of  bank- 
'^tcy,  and  that  under  such  circumstances  notice  of  the 
*ct  of  bankruptcy  could  have  no  effect  against  the  Plain- 
tiPs  right  of  proof  upon  the  judgment. 

Mr.  Swanston  and   Mr.   Willes^  in  support  of  the 
Vpeal. 

^^  &  parte  ButterJUl,  Lord  Eldon  said,  that  judg- 
ment 

W  ^  B.liC.  762.  {€)  Moni.  4*  M.  70. 

;*)  "^  B.^C.  880.  (/)  1  Gl.  4-  J.  385. 

W  '^  B.SfC.  436.  (g)  2  M.  D.  4*  D.  746. 

^"^  ^  JUe,  192.  (h)  De  Ger,  446. 
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1854. 

Ex  parte 
Harding. 

In  re 

Pickering. 


ment  after  the  commission  was  just  nothing  at  a. 
Here,  it  is  true,  the  judgment  was  not  after  the  petitiii 
for  adjudication,  but  that  circumstance  makes  no  sum 
stantial  difference.  The  judgment  was  after  th&  act 
bankruptcy,  to  which  the  adjudication  has  relation, 
regards  all  who  had  notice  of  it^  The  title  of  the  - 
signees  is,  as  against  such  persons,  as  complete  from  m 
time  when  the  act  is  committed  as  it  is  from  the  tk. 
when  the  assignees  are  appointed. 

They  also  cited  Ex  parte  Bryant  (a).  Ex  parte  Ke^m 
head{b\  Ex  partie  Mudie{c\  Ex  parte  Moody  Q^ 
Cottam  V.  Partridge  (e). 

Mr.  Rolt,  Mr.  Hoggins  and  Mr.  Hardy ^  appeared  J 
the  Respondent,  but  were  not  called  upon. 


The  Lord  Justice  Knight  Bruce. 

Mr.  Thomthwaite,  claiming  to  be  a  creditor  of  Ml 
Pickering,  brought  an  action  against  him  in  1845.  Tba 
action  was  defended  and  brought  to  trial  in  the  earlj 
part  of  1847,  and  was  then  referred  to  arbitration.  T)» 
arbitration  continued  pending  until  the  early  part  gj 
Mag  1853;  the  only  question  having  been,  whethei 
there  was  a  debt  or  no  debt  between  two  traders.  The 
award  at  last  is  made.  Mr.  Pickering,  the  Defendant, 
having  ascertained  the  award  to  be  against  him,  imme- 
diately resorts  to  the  course  of  filing  a  declaration  ol 
insolvency,  no  doubt  with  the  object  of  preventing 
the  creditor,  whose  proceeding  had  thus  been  delayed 
from  some  time  in  the  year  1845  to  1853,  from  ob- 
taining any  benefit  ft'om  it,  if  such  a  proceeding  coulc 
delay  or  prevent  it.     Now  whatever  might  have  bee* 

(a)  1  Ves.  Sc  B.  211.  (d)  2  Rose,  413. 

(b)  1  Rose,  149.  (e)  2  Man.  4*  Gr.  843. 

(c)  3  Af.  I>.  4-  D.  66. 
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the  result  of  an  application  like  the  present,  at  the  in- 
stance of  Mr.  Pickering,  the  present  proceeding  is  on 
the  part  of  one  of  the  assignees,  at  the  instance,  it  is  said, 
of  various  creditors  of  Pickering ,  and  we  must  deal  with 
the  case  according  to  the  merits.  Now  the  award  was  made 
certainly  before  any  act  of  bankruptcy  was  committed. 
1  have  already  said  that  the  act  of  bankruptcy  was  re- 
sorted to  because  of  the  award. 


1854. 

Ex  parte 
IIaroino. 

In  re 

PiCKBRINO. 


The  award  has  been  compared  to  a  verdict,  and  it  was 
s&id  that  an  award,  unless  followed  by  judgment,  is  no- 
thing, and  the  judgment  on  the  award  was  after  the  act 
of  bankruptcy  committed  by  Mr.  Pickering,  and  after 
■notice  of  that  act  of  bankruptcy.    Notice  was  given  as 
the  act  of  bankruptcy  might  have  failed  of  the  intended 
^flEict,  unless  there  had  been  notice.      Now  the  com- 
P^Jison  to  a  verdict  is  to  a  certain  extent  just,  but  does 
^ot  hold  throughout.     The  award  may  be  tantamount  to 
^     irerdict,  but  it  is  not  only  that,  it  is  that  and  some- 
^«iDg  more,  it  being  obvious  that  a  verdict  may  be  ques- 
^oned  on  grounds  on  which  an  award  cannot ;  and  my 
^^I>inion  is,  that  if  the  award  here  can  be  questioned  at 
^11  in  a  proceeding  of  this  description,  it  can  only  be 
^^^estioned  on  grounds  on  which  it  might  have   been 
^i^uted  in  a  Court  of  Law.     But  I  have  certainly  not 
^^    present  heard  any  reason  stated  that  satisfies  me,  or 
'^akea  me  think  it  probable,  that  the  award  could  have 
*^"^en  disputed  effectually  in  a  Court  of  Law.     If,  how- 
^'V'er,  the  Counsel  for  the  present  Petitioner  consider 
^l^e  case  not  to  have  been  gone  into  so  fully  as  it  might 
^«?e  been,  and  desire  to  add  to  the  argument,  we  shall 
^^  decline  to   listen  to   them.      Subject  to  that,  the 
^^ard  must,  I  think,  stand.     It  is  a  good  substratum 
off  debt,  although   there  was   no  judgment  before   the 
^ct  of  bankruptcy,  of  which  the   creditor   had  notice, 
and  it  must  be  accompanied  by  a  right   to  prove  for 
Vol.  V.  CC  D.M.o.  the 
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the  costs  give]>  by  the  award.     Therefore,  subject 

what  I  have  said,  the  objection,  if  there  is  any  obj 

Hardimo.     tion,  to  the  proof  is  mere  matter  of  form,  and  not 

In  re         substance. 
Pickering. 

The  Lord  Justice  Turner. 

An  action  was  brought  in  1845  upon  an  account  ci 
rent.  At  the  trial  of  the  action  a  reference  to  arbitrati 
was  directed,  to  ascertain  the  amount  due,  the  verdict 
be  entered  for  whatever  the  arbitrator  should  find  to 
justly  due.  The  whole  account  was  gone  into  before 
arbitrator,  and  there  was  an  award  before  an  act 
bankruptcy  and  judgment  after  the  act  of  bankrupl 
It  was  argued  that  this  was  no  more  than  a  verdict,  a 
was  no  estoppel,  as  was  laid  down  in  Ex  parte  Suit 
Jill  {a).  No  doubt  a  verdict,  being  open  to  review  up 
a  new  trial,  is  not  to  be  taken  as  conclusive,  but  A 
argument  passes  by  the  material  circumstance  of  the 
being,  in  addition  to  a  verdict  here,  a  valid  agreemc 
for  valuable  consideration,  that  the  amount  to  be  fou 
due  by  the  arbitrator  should  be  the  amount  to  be  rec 
vered  in  the  action,  and  for  which  judgment  should 
entered  up,  and  that  such  judgment,  when  entered  i 
should  be  binding  on  both  parties.  Mr.  Willeis  al 
argument  was  this — that  the  arbitrator  is  in  the  place 
a  jury.  But  he  is  in  the  place  of  a  jury  in  this  sen 
viz.  he  is  in  the  place  of  a  jury  whose  verdict  the  part 
here  have  agreed  shall  be  final  and  conclusive.  Wb( 
therefore,  it  is  agreed  that  the  verdict  shall  be  final,  1 
authority  of  JEx  parte  Butterfill  ceases  to  apply, 
one  sense,  the  verdict  of  the  arbitrator  might  not  be  a 
elusive,  for  it  might  be  shown  to  be  bad  in  law,  and  t 
question  might  be  brought  within  the  authority  of  j 
parte  Butterjill,  by  showing  that  upon  application  bei 

^  mi 

(a)  1  Rote,  192. 


CASES  IN  CHANCERY. 


878 


made  to  a  Court  of  Law,  the  judgment  of  the  arbitrator 
might  have  been  set  aside.  In  the  absence  however  of 
any  circumstance  tending  to  show  that  the  award  could 
iave  been  impeached  in  a  Court  of  Law,  I  feel  no  doubt 
tiat  the  proof  was  properly  admitted. 


1854. 

Ex  parte 
Harding. 

In  re 
Pickering. 


Appeal  dismissed  with  costs. 


Ex  parte  GEORGE  RUSSELL. 
n  the  Matter  of  THOMAS  MINNITT,  a  Bankrupt. 

'  ■  ^HIS  was  the  appeal  of  the  trade  assignee  from  the 
decision  of  Mr.  Commissioner  Balguy^  allowing 
t^c  sums  of  15Z.  and  6Z.  to  Mr.  Harris,  the  official  assig- 
nee, for  the  preparation  of  the  balance-sheet  and  accounts 
of  the  bankrupt. 

At  a  sitting  held  on  the  17th  of  March  1854,  to  audit 
4e  accounts  of  the  assignees,  the  official  assignee  ren- 
^^  an  account  of  his  receipts  and  payments,  which 
^  Commissioner  allowed  and  passed. 

^pon  the  credit  side  of  such  account  there  were  the 
Wlowing  items : — 

1853.  £     s.    d. 

•0^»  31.     By  cash  paid,  preparation  of 

balance-sheet    .         .         .  15    0    0 
1854. 
^^'  II.    Preparation  cash  account  and 

sale  account       .         .         .600 
n        Official  assignee,  audit,  remu- 
neration   .        •         •        .  63    2    0 
„        Postage,  &c.         ...  18  12    4 
C  C  2  The 


April  28. 

Before  The 
Lords  Jus- 
tices. 

The  160tb  sec- 
tion of  the 
Bankrupt  Law 
ConsoliaatioQ 
Act,  which 
empowers  the 
Commissioner 
to  make  an 
allowance  out 
of  the  estate  to 
such  person  aa 
he  shall  think 
fit  for  the  pre- 
paration of  the 
oalance-sheet 
and  accounts 
of  the  bank- 
rupt, does  not 
authorize  an 
allowance  to 
the  official  as- 
signee, such  an 
employment 
being  inconsis- 
tent with  his 
duties. 
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1854. 

Ex  parte 
Russell. 

In  re 

MlNNlTT. 


The  Appellant  deposed,  that  upon  an  examination 
the  official  assignee's  audit  account,  and  upon  inquiry  in 
the  facts  of  the  case,  he  ascertained,  as  the  fact  was,  th 
the  two  sums  of  15/.  and  6/.  had  been  retained  by  tl 
official  assignee  as  a  remuneration  to  himself  for  tl 
preparation  of  the  bankrupt's  balance-sheet,  and  of  d 
cash  and  sale  accounts,  such  cash  and  sale  accoun 
being,  in  fact,  those  which  were  required  by  the  Coi 
roissioner  at  the  diiferent  meetings ;  and  that  the  offici 
assignee  had,  as  the  accountant  of  the  bankrupt,  pr 
pared  those  accounts  and  the  balance-sheet  on  the  ban] 
rupt's  behalf;  and  that  he  (the  deponent)  bad  furtb 
ascertained,  and  that  it  was  the  fact,  that  the  item 
63/.  2«.,  so  allowed  to  the  official  assignee  as  audit  remi 
neration,  included  a  charge  or  allowance  of  ^/.  to  himm 
for  the  examination  by  himself,  as  such  official  aasigne 
of  the  balance-sheet,  cash  and  sale  accounts  which, 
his  capacity  of  accountant  for  the  bankrupt,  he  had  bin 
self  prepared,  and  for  the  preparation  of  which,  on  tl 
bankrupt's  behalf,  he  had  been  paid  out  of  the  estate. 


On  the  S4th  o{  March  1854  an  order  or  memorandu 
was  signed  by  the  Commissioner,  which  was  as  follows  :- 


"  In  the  matter  of  Thomas  Minnitt,  a  bankrupt,  th 
24th  day  of  March  1854.  The  balance-sheets  and  ai 
counts  filed  in  this  Court  having  been  frequently  foux 
.to  be  most  unsatisfactory,  and  the  consequent  adjoun 
ments  and  costs  very  detrimental  to  the  estates  of  baiil 
rupts  and  to  the  dividends  of  their  creditors,  and  tl 
160th  clause  (a)  of  the  Bankrupt  Law  Consolidation  Ai 

hayin 

(a)  «  That  the  bankrupt  shall  accounts,  and  file  the  tame 

prepare  such  balance-sheet  and  Court,  and  deliver  a  copy  tlicrc 

accounts,  and  in   such  form  as  to  the  official  asngnee,  teo  da; 

the  Court  shall  direct,  and  shall  at  least  before  the  day  apporati 

subscribe  such  balance-sheet  and  for  the  last  ezaminatioD,  or  tl 
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hmng  given  to  the  Court  the  power,  on  the  application 
of  an  assignee  or  of  a  bankrupt,  of  making  an  allowance 
out  of  the  estate  for  the  preparation  of  such  balance- 
sheets  and  accounts,  and  to  such  person  as  the  Court 
shall  think  fit,  it  has  been  thought  expedient  to  give  a 
trial  to  the  practice  for  some  years  pursued  in  the  Leeds 
district,  to  direct  such  balance-sheets  and  accounts  to  be 
prepared  in  the  office  and  under  the  superintendance  of 
the  official  assignee,  and  to  grant  to  him  a  moderate 
remuneration  for  such  additional  services.  And  upon 
the  application  of  the  above-named  bankrupt,  and  being 
satisfied  that  he  required  assistance  in  the  preparation 
of  his  accounts,  I  having  required  Mr.  John  Harris, 
the  official  assignee  of  this  Court,  to  give  such  assistance, 
and  taking  into  consideration  that  the  usual  charge  of 
Mcountants  so  employed  will  vary  from  20L  to  lOOZ.  and 
upwards,  I  do  now  direct  that  the  sum  of  21/.  be  allowed 
in  his  accounts  under  the  160th  section  of  the  Bankrupt 
Law  Consolidation  Act,  as  a  moderate  and  just  and  a 
forther  remuneration  to  him  for  the  services  thus  ren- 
^d  to  my  satisfaction. — J.  Balguy^ 


1854. 

Ex  parte 
Russell. 

In  re 

MiNNITT. 


The  Appellant  further  stated,  that  prior  to  the  24th 

of 


•fioomment  day  thereof,  for  that 
F^'pOM;  and  such  balance-sheet 
^  aocounts  before  such  last 
^'^ouDttion  may  be  amended 
vooi  time  to  time  as  occasion 
"•il  require  and  such  Court 
"^  direct ;  and  the  bankrupt 
*^  make  oath  of  the  truth  of 
^  balance-sheet  and  accounts 
he  shall  be  duly  re- 
i  by  the  Court  so  to  do ; 
*^  the  last  examination  of  the 
"■obiipt  shall  in  no  case  be 
FMKd  unless  his  balance-sheet 
>Ui  have  been    duly  filed    as 


aforesaid ;  and  the  Court  may, 
on  the  application  of  the  assig- 
nees, or  of  the  bankrupt,  make 
such  allowance  out  of  the  estate 
of  the  bankrupt  for  the  prepara- 
tion of  such  balance-sheet  and 
accounts,  and  to  such  person  as 
the  Court  shall  think  fit,  in  any 
case  in  which  it  shall  be  made  to 
appear  to  the  satisfaction  of  the 
Court,  from  the  nature  of  the 
accounts,  or  other  good  cause, 
that  the  bankrupt  required  as- 
sistance in  that  behalf." 


a:Ti= 


::S  CIL\XCEBY. 

swadflo  TBS  erer  made  to  i 
■BfTftgTrfs,aronbehilfoftheban 
Jd  3  dke  estixe  of  the  buikru| 
X'3tt  "jKVOCMi^L  z  2E  2uacE--«beet  aod  aocooDts,  o 
.ar  c  2BI9L  JSL  nac  ol  :2ie  saesrvj  h  appeued,  froo 
3B-  TffmTiiiiifjgb  iL  ibc  aocrizcT.  dax  the  tccouDti 
«ert  tiL  WL  jaspasL  lanunc  bzj  rs-irse  to  xbe  bankrapt'fl 

stner  ic  the  nature  of  ui£  mkncc'^  accoano,  orhn 
OWL  eondiux  which  coulc  rexLoer  x  expedient  or  rigfa) 
the  ezpenK  of  prepannr  3e  auooe-sbeet  in^ 
ghoaU  be  tfaraini  ixpnx.  'tis  sooe. 


Tie  Petition  of  appeal  pravpi  irr  i  reandit  of  ih 
accooDtSy  and  that  the  sons  of  ]^  mii  6L  migbt  t 
(fiaanowed ;  or  if  the  Court  shofulc  be  cc  opinion  thj 
those  sums  ought  to  be  allowed,  tfasr  :za:  the  Coa 
would  be  pleased  to  disallow  so  inu^  cff  the  sum  < 
631.  2s.  as  was  made  up  of  the  aDowai»«  to  or  chir| 
by  the  official  assignee  for  examining  lie  bilince-sbe 
and  accounts  of  the  bankrupt 

Mr.  FT.  M.  James  and  Mr.  Hardly  in  support  of  tl 
appeaL 

5iMi  1  practice  as  that  of  which  the  present  ipp^ 
■  iMiaarrr  is  ctmtrary  to  public  policy.  The  officii 
itt»«;£jj«  s  «r  c&cer  of  the  Court,  and  cannot  be  p^' 
KIL9H  ir  r«Kac5  any  business  upon  the  retainer  of  ^ 
jttiMSnipw  ^nwc  it  is  contrary  to  the  terms  of  tt 
xniif%  trsc  le  skcld  carry  on  any  trade  or  businc? 
^  ;£sammKv«L  rf  Ae  accounts  is  an  important  part  ^ 
IK  «tti**  iiip«<c  rowi  the  official  assignee,  and  he  cann^ 
ji9«:mm  »  a  jr»-«r  person  to  prepare  those  accounts 
]|»,nMr  m  ^tti  nile  of  October  the  19th,  1852,  er 
^  ^iKtwEiAes  iie  die  payment  of  the  official  assigns 

fo 
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for  the  duty  of  examining  the  balance-sheet  and  accounts 
of  the  bankrupt 

Mr.  Bacon  and  Mr.  J.  F.  Prior,   for  the  official 
assignee. 

The  Commissioner  has  jurisdiction  conferred  upon  him 

by  the  ISth  section  of  the  Bankrupt  Law  Consolidation 

Act  to  adopt  the  practice  which  he  has  sanctioned,  and 

vUch  is  calculated  to  effect  a  great  saving  of  expense. 

The  result  of  overruling  the  decision  of  the  Commissioner 

would  be  to  throw  the  estates  of  bankrupts  into  the  hands 

of  accountants.     The  official  assignee  is  not  in  such  a 

case  retained  by  the  bankrupt,  but  by  the  Commissioner, 

wd  is  paid  not  by  the  bankrupt,  but  out  of  the  estate. 

The  Lord  Justice  Knight  Bruce. 

There  can  be  no  doubt  but  that  this  is  a  difficult 
•nd  perplexing  Act  of  Parliament  in  many  parts,  and  it 
<Might  not  to  be  matter  of  surprise  that  different  opinions 
Aould  be  entertained  on  it.  The  section  in  question 
h«8  never,  so  far  as  I  recollect,  been  brought  under 
^y  judicial  attention  on  any  former  occasion.  The 
point  which  we  are  now  to  decide  is,  whether  the  offi- 
^1  assignee  is  a  person  who  can  become  entitled  to 
*  benefit  or  an  allowance  under  the  clause.  It  is  said 
"**t  he  may,  as  being  included  under  the  generality  of 
^  words,  "  such  person  as  the  Court  shall  think  fit  ;*' 
^  I  think  that  it  is  against  the  spirit  and  policy,  and 
^ntrary  to  the  real  purpose,  of  the  Act,  considering 
^  position  and  duties  of  the  official  assignee,  to  hold 
*"*t  he  comes  within  these  words.  I  am  of  opinion  that 
■^doea  not  come  within  them,  and  that,  according  to  the 
^  wholesome  and  legitimate  interpretation  of  this 
•^n,  he  cannot  receive  an  allowance  for  the  prepara- 
**  of  the  bankrupt's  balance-sheet.  As  the  Commis- 
*oner  has  proceeded  solely  on  this  section,  we  think  that 

the 
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1854. 

Ex  parte 
Russell. 

In  re 

MiNNITT. 
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J  854. 

Ex  parte 
Russell. 

In  re 

MlMNITT. 


the  items  in  dispute  must  be  struck  out  on  the  grouvK- 
that  the  allowance  of  them  is  based  upon  a  constru.^ 
tion  of  the  statute  to  which  we  cannot  accede. 

The  Lord  Justice  Turner. 

In  disposing  of  this  case,  I  desire  it  to  be  understoik  ^ 
that  I  do  not  proceed  on  the  ground  that  favour  has 
shown  to  the  bankrupt,  or  that  injury  has  been  don^     i^^ 
his  estate.    I  decide  it  on  an  important  general  principf-^^P^ 


The  160th  section  provides,  that  the  bankrupt  sha.-^*'^^^ 
prepare  a  balance-sheet  and  accounts,  and  that  the  Cour^^^ 
may  make  such  an  allowance  to  the  bankrupt,  for  th^^^ 
preparation  of  the  balance-sheet  and  accounts,  and  too^ 
such  person  as  the  Court  shall  think  fit,  in  any  case  ioC^    * 
which  it  shall  be  made  to  appear  to  the  satisfaction  oi^>    ^ 
the  Court,  that  the  bankrupt  requires  assistance  in  thatt-^^ 
behalf     The  question  is  this,  whether  it  is  or  can  be^c^ 
consistent  with  the  provisions  of  the  Act  to  make  suclrf2>^ 
allowance  to  the  official  assignee  for  preparing  the  bank— -^^^ 
rupt's  balance-sheet  and  accounts,  the  fact  being  that  the 
official  assignee  has  been  so  employed.     This  must  b€^>^ 
determined  by  considering  what  are  the  duties  of  tb^^ 
official  assignee.   According  to  the  provisions  of  the  sec — — 
tion,  the  bankrupt  is  to  prepare  such  balance-sheet  ancE^' 
accounts,  and  in  such  form  as  the  Court  shall  direct,  anX:^-^ 
is  to  file  the  same  in  Court,  and  deliver  a  copy  to  the^ ' 
official  assignee  at  least  ten  days  before  tl^  day  appointedE'^ 
for  the  last  examination.     The  accounts  then  are  to  i 
delivered   to   the   official    assignee,  which  evidently 
directed  to  be  done,  in  order  that  he  may  examine  and 
check  them.     The  bankrupt  is  to  make  out  the  accounts*--  ^^ 
The  official  assignee  has  possession  of  the  bankrupt'i^^ 
books,  which  have  to  be  delivered  to  him,  and  it  is  then 
his  duty  to  check  the  accounts. 
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In  these  circumstances^  what  are  the  principles  appli- 
cible  to  the  case  ?    Two  or  three  cases  show  what  those 
priociples  are.     Take  the  practice  of  Courts  of  Equity 
u  to  the  appointment  of  a  Receiver.    It  has  long  been 
a  settled  rule  that  no  Master  of  the  Court  can  be  ap- 
pointed a  Receiver,  because  it  is  part  of  the  official  duty 
of  a  Master  to  check  the  accounts  of  Receivers ;  and 
though  he  may  have  nothing  to  do  with  the  accounts  of 
that  particular  estate,  the  Court  holds  that  it  would  be 
onsafe  to  allow  him  to  act  in  that  capacity.     Again,  in 
the  case  of  a  lunatic's  estate  it  is  a  settled  rule  that  the 
committee  shall  not  be  appointed  Receiver.      Another 
caae  nearer  to  the  present  is  where  a  bankrupt  is  chosen 
assignee  of  his  own   estate.      This   happened  in  Mr. 
Bciiero^t  case,  whose  creditors  had  so  much  confidence 
n  lim  that  they  appointed  him  assignee,  but  the  Court 
'emoved  him,  on  the  ground  that  his  duties  as  assignee 
v'ete  inconsistent  with  his  position  as  a  bankrupt.     So 
n    the  present  case,  the  duty  of  preparing  the  balance- 
(heet  is  inconsistent  with  that  of  examining  it. 


1854. 


Ex  parte 
Russell. 

In  re 

MiNNITT. 


It  has  been  said,  that  the  effect  of  a  decision  by  us 

^S^ost  the  rule  of  the  Commissioner  will  be  to  throw 

the  estates  of  bankrupts  into  the  hands  of  accountants 

to  the  injury  of  the  creditors.     I  have  too  much  confi- 

d^ce  in   the   Commissioners    to   apprehend   any  such 

'^^t    I  am  satisfied  that  they  will  exercise  a  sound 

^icretion  as  to  making  allowances  out  of  the  estates  of 

^knipts  for  the  preparation  of  the  accounts. 


Agam,  it  has  been  argued  that  no  evil  can  arise  from 
^  rale  laid  down  by  the  Commissioner,  as  the  items  of 
^  accounts  have  to  be  vouched.  But  this  is  a  short- 
^ted  view ;  for  if  the  first  accounts  rendered  by  the 
'^'i^pt  are  insufficient,  a  further  account  will  be  called 
^  and  if  the   official  assignee  has  been  employed  to 

make 
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1854. 

Ej  parte 

RUMBLL. 

Inre 

MiMMlTT. 


make  out  the  accounts,  he  cannot,  in  dealing  with  tl 
further  accounts,  avoid  a  bias  arising  from  the  fact  of  i 
having  been  his  duty  to  make  the  first  accounts  coi 
plete. 

There  is  another  circumstance  in  this  case  to  whi* 
I  think  it  right  to  advert.  I  think  that  it  is  the  duty 
the  Commissioner  to  determine  in  each  particular  ca 
whether  the  expense  of  preparing  the  balance-sheet  ai 
accounts  ought  to  be  allowed  out  of  the  estate,  and  th 
the  laying  down  any  general  rule  on  that  head  is  in  iDOi 
travention  of  the  act,  as  interfering  with  the  exercise 
that  discretion  which  the  act  intended  to  be  exercised  I 
the  Commissioner.  The  items  of  15L  and  62.  objecti 
to  must  therefore  be  disallowed,  but  under  the  circuo 
stances,  the  costs  of  both  parties  will  be  given  out  of  tl 
estate. 


AprU  22,  28. 

Before  The 
Lords  Jus- 
tices. 

A  benefit 
building  so- 
ciety is  not 
entitled,  on  the 
bankruptcy  of 
its  treasurer,  to 
priority  over 
the  other  cre- 
ditors. 


Ex  parte  THE  REV.  JOHN  HOPKINS  BAILE 
AND  WILLIAM  CARTER, 

In  the  Matter  of  JOHN  BARRELL,  a  Bankrupt 

npHIS  was  the  appeal  of  the  trustees  of  the  jBom^tap 
and  Chafford  Benefit  Building  Society  from  tl 
rejection^  by  the  Commissioner^  of  the  application  of  tl 
Appellants  to  be  paid  in  full  777Z.  lis.  9d.,  being  tl 
amount  due  from  the  bankrupt  in  respect  of  his  receip 
as  treasurer  of  the  Society. 

By  the  Friendly  Societies  Amendment  Act  {a\  s.  12, 
is  enacted,  ''That  if  any  person  already  appointed,  < 
who  may  hereafter  be  appointed,  to  any  office  in  a  socie 
established  under  the  said  recited  act(&)  or  this  ai 
and  being  entrusted  with  the  keeping  of  the  accounts,  i 

bavin 
(fl)  4  &  5  WUi.  4,  c.  40.  (6)  10  Geo.  4,  c  56. 
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\iafing  in  his  hands  or  possession,  by  virtue  of  his  said        loo*. 

office  or  employment,  any  monies  or  effects  belonging  to       ^      ^^ 

8Qch  society,  or  any  deeds  or  securities  relating  to  the       Bailey 

same,  shall  die  or  become  a  bankrupt  or  insolvent,  or         _ 

re 

baye  any  execution  or  attachment  or  other  process  issued,      Barrbll. 
or  action  or  diligence  raised  against  his  lands,  goods, 
chattels  or  effects,   or  property  or  estate  heritable  or 
ooTeable,  or  make  any  assignment,  disposition,  assigna- 
tion or  other  conveyance  thereof  for  the  benefit  of  his 
creditors,  his  heirs,  executors,  administrators  or  assig- 
nees, or  other  persons  having  legal  right,  or  the  sheriff 
or  other  officer  executing  such  process  or  the  party 
asing  such  action  or  diligence,  shall  within  forty  days 
after  demand  made  in  writing  by  the  order  of  any  such 
sodety  or  committee  thereof,  or  the  major  part  of  them 
assembled  at  any  meeting  thereof,  deliver  and  pay  over 
all  monies  and  other  things  belonging  to  such  society  to 
each  person  as  such  society  or  committee  shall  appoint ; 
and  shall  pay  out  of  the  estates,  assets  or  effects,  herit- 
able or  moveable,  of  such  person  all  sums  of  money 
'^wnaining  due  which  such  person  received  by  virtue  of 
Ws  said  office  or  employment,  before  any  other  of  his 
^ts  are  paid  or  satisfied,  or  before  the  money  directed 
^  be  levied  by  such  process  as  aforesaid,  or  which  may 
**  recovered  or  recoverable  under  such  diligence,  is  paid 
^^  to  the  party  issuing  such  process  or  using  such 
^ligence;  and  all  such  assets,  lands,  goods,  chattels, 
P^perty,  estates  and  effects  shall  be  bound  to  the  pay- 
"'^^i  and  discharge  thereof  accordingly,'* 

fiy  the  Building  Societies  Act  (a),  s.  4,  it  is  enacted, 

^hat  all  the  provisions  of  a  certain  act  made  and  passed 

itt  the  tenth  year  of  the  reign  of  his  late  Majesty  King 

Gcofjfe  the  Fourth,  intituled  *  An  Act  to  consolidate  and 

'^'^d  the  Laws  relating  to  Friendly  Societies,'  and  also 

the 
(a)  6  &  7  Will,  4,  c.  32. 
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1854.        the  provisions  of  a  certain  other  act  made  and  passed 
^^^T"^^      the  fourth  and  fifth  years  of  the  reign  of  his  present  ll/ft 
Bailet       jesty  King  William  the  Fourth,  intituled  'An  Act  to  ameoi 
and  Another.  ^^  ^^^  ^f  j^e  tenth  year  of  his  late  Majesty  King  George 
Barrell.      ^^^  Fourth,  to  consolidate  and  amend  the  Laws  relatini 
to  Friendly  Societies/  so  far  as  the  same  or  any  par 
thereof  may  be  applicable  to  the  purpose  of  any  Benefil 
Building  Society,  and  to  the  framing,  certifying,  enrol- 
ing and  altering  the  rules  thereof,  shall  extend  and  applj 
to  such  Benefit  Building  Society,  and  the  rules  thereof 
in  such  and  the  same  manner  as  if  the  provisions  of  the 
said  acts  had  been  herein  expressly  re-enacted." 

By  the  Bankrupt  Law  Consolidation  Act,  s.  1,  it  if 
enacted,  ''That  from  and  aft;er  the  commencement  oi 
this  act  the  several  acts  and  parts  of  acts  set  forth  in  tbi 
schedule  (A)  to  this  act  annexed,  to  the  extent  to  wbici: 
such  acts  or  parts  of  acts  are  by  such  schedule  expressec 
to  be  repealed,  and  every  other  act  or  acts,  and  sucF 
parts  of  every  other  act  or  acts,  as  shall  be  inconsisten 
with  this  act,  shall  be  repealed,  except  so  far  as  the  saic 
acts  or  parts  of  acts,  or  any  of  them,  whether  mentionec 
or  included  in  the  said  schedule  or  not,  repeal  any  formei 
act  or  part  of  an  act ;  and  except  also  so  far  as  may  b( 
necessary  for  the  purpose  of  supporting  any  proceedingi 
taken  or  .to  be  taken  under  and  after  the  commencemen 
of  this  act  upon  any  trading,  act  of  bankruptcy,  petitioning 
creditor's  debt,  fiat  or  other  proceeding  in  bankruptc] 
before  the  commencement  of  this  act,  and  except  as  tf 
the  recovery  and  application  of  any  penalty  for  any  oflfenci 
which  shall  have  been  committed  before  the  commence- 
ment of  this  act." 

By  section  167  of  the  same  act  it  is  enacted,  "Tha. 
if  any  person  already  appointed  or  employed,  or  wb« 
may  be  hereafter  appointed  to  or  employed  in  any  offic* 

ia 
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;n  any  society  established  under  any  of  the  acts  relating        1854. 

to  Friendly  Societies,  and  beinsr  intrusted  with  the  keep-       ^-^^^^ 

iDg  01  the  accounts,  or  having  in  his  hands  or  possession       Bailet 

by  virtue  of  his  office  or  employment  any  monies  or   *nd  Another. 

efects  belonging  to  such  society,  or  any  deeds  or  securi-      Barrell. 

ties  relating  to  the  same,  shall  have  been  or  shall  become 

bankrupt,  the  Court  shall,  vtpon  application  made  by  the 

order  of  any  such  society,  or  any  committee  thereof,  or 

the  major  part  of  them  assembled  at  any  meeting  thereof, 

order  payment  and  delivery  over  to  be  made  to  such 

wciety,  or  to  such  person  as  such  society  or  committee 

nay  appoint,  of  all  monies  and  other  things  belonging  to 

such  society ;  and  shall  also  order  payment  out  of  the 

estate  and  effects  of  the  bankrupt  of  all  sums  of  money 

remaining  due  which  the  bankrupt  received  by  virtue  of 

kis  said  office  or  employment,  before  any  other  of  his 

debts  are  paid  and  satisfied.*' 

By  section  187  it  is  enacted,  "  That  the  Court  shall, 
whenever  it  shall  think  fit,  appoint  a  public  sitting  to  be 
bolden  after  the  sitting  appointed  for  the  last  examination 
of  the  bankrupt,  when  there  are  assets  wherewith  a  divi- 
tod  may  be  made  (of  which  public  sitting,  and  of  the 
purport  whereof,  twenty-one  days'  notice  shall  be  given 
»n  the  London  Gazette),  to  make  a  dividend  of  the 
bankrupt's  estate,  and  shall  at  such  sitting  direct  such 
l*rt  of  the  net  produce  of  the  bankrupt's  estate  as  it  may 
™k  fit  to  be  forthwith  divided  amongst  such  creditors 
"have proved  debts  under  the  bankruptcy,  in  propor- 
^  to  their  respective  debts,  and  shall  make  an  order  in 
^ting,  under  the  hand  of  the  commissioner,  for  dividend 
wcordingly." 

Mr.  Swanston  and  Mr.  T.  H.  Terrell,  in  support  of 
*«  appeal. 

Independently   of  the  Bankrupt  Law  Consolidation 

Act 
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1854.  Act  it  is  clear  that  the  Appellants  would  have  been 

^^y^^  titled  to  payment  in  full  under  the  6  &  7  WilL  4,  c.  82,  s.     —  ^  ^ 

Bailbt  But  it  will  be  contended  that  the  Bankrupt  Law  Co^^^^^^ 

and  Another.  goHdation  Act  has  changed  this  by  incorporating  oat^^^^ 

Barrbll.  ^^^  clause  from  the  Friendly  Societies  Act,  and  not 


pressly  adverting  to  the  extension  of  the  provisions 
that  act  by  the  Building  Societies  Act  to  Societies  of  th^*"*-^ 
latter  description.  As,  however,  the  Building  Societie^^^^ 
Act  provided  that  the  acts  relating  to  Friendly  Sodedcs^^i^ 
should  extend  to  Building  Societies,  it  was  unneoessarycT''^ 
to  repeat  that  provision  in  the  Bankrupt  Law  Consolida— jsfs 
tion  Act,  although  one  of  the  provisions  of  the  Friendljit'^ 
Societies  Acts  was  unnecessarily  repeated  in  the  Bank— -aiT^i 
rupt  Law  Consolidation  Act.  [They  referred  to  Walker^:^^^ 
V.  Giles  {ay] 

Mr.  Rolt  and  Mr.  Bagley,  for  the  Respondent 

The  Bankrupt  Law  Consolidation  Act  repeals  all  acts^^ 
inconsistent  with  its  provisions.     Now  those  provisionsMrs 
direct  a  rateable  distribution  of  the  property  of  a  bank-.^iiff 
rupt  among  his  creditors;  and  the  case  now  before  th^.^ 
Court  is  not  excepted  from  them. 

Mr.  Swanston,  in  reply. 


The  Lord  Justice  Knight  Bruce. 

April  28.  As  I  view  this  case  it  is,  upon  the  present  contest^ 

immaterial  whether  the  entries  in  the  Petitioners'  pass- 
book, alleged  to  have  been  forged  by  the  bankrupt,  or 
by  his  direction,  were  forged  or  genuine.     But  it  may 
be  right  to  state  that  the  learned  Commissioner,  whose 
decision  is  under  appeal  (Mr.  Serjeant  Gouttmm),  in 

form 

(a)  6  Com.  B.  662. 
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form  us  that  he  heard  and  disposed  of  the  matter  with- 
out being  apprised  and  without  being  aware  that  any 
fittgery  whatever  had  been  committed  or  was  imputed. 
I  will  assume  in  favour  of  the  Petitioners,  though  with- 
out deciding,  that  if  the  Consolidation  Act  of  184d  had 
not  passed  they  would  have  been  entitled,  substantially, 
to  what  they  ask  of  the  Court.    Still  there  remains,  I 
think,  an  insurmountable  difficulty  in  their  way  arising 
jGrom  that  statute,  which  properly  construed  appears  to 
iiBe  to  preclude  their  claim,  unless  falling  within  its  167th 
section.    But  this  section  I  cannot  interpret  as  extending 
t€>  their  case;    and  considering  the  legislature  to  have 
CMMi  them  off  from  all  right  of  recourse  for  any  present 
piarpose  to  the  acts  of  William  the  Fourth,  mentioned  in 
clmc  argument,  I  apprehend  that  even  on  the  assumption 
€liat  I  have  stated  (an  assumption,  perhaps,  too  favour- 
m\^h  to  the  Petitioners)  the  petition  must  be  dismissed 
^w^th  costs. 


385 
1854. 

Ex  parte 

Bailey 

and  Another. 

In  re 
Barrell. 


The  Lord  Justice  Turner. 

This  was  a  petition  on  the  part  of  the  trustees  of  a 
^^efit  Building  Society  to  be  paid  out  of  the  estate  of 
^^  bankrupt,  who  was  the  treasurer  of  the  Society,  the 
•^na  of  777i  14s.  9d.,  the  full  amount  of  the  monies 
'^^ived  by  the  bankrupt  on  account  of  the  Society,  and 
^^^  paid  over  by  him  according  to  the  Society's  rules. 
''^  be  case  on  the  part  of  the  Petitioners  was  rested,  in 
^^  first  instance,  on  the  167th  section  of  the  Bankrupt 
^W  Consolidation  Act,  by  which  it  is  enacted,  &c. 
l^Hia  Lordship  read  the  section,  set  out  antCy  p.  382.] 
^^>^  it  was  further  argued  on  the  part  of  the  Petitioners, 
^^^  if  they  were  not  entitled  to  the  relief  prayed  by  the 
V^titioD,  under  the  provisions  of  the  Consolidation  Act, 
^^were  entitled  to  that  relief  under  the  combined  opera- 
tor the4&  5  WiU.  4,  c.  40,  s.  IS,  the  Friendly  Societies 
Ameadment  Act,  and  the  6  &  7  WiU,  4,  c.  32,  s.  4, 

the 


386  CASES  IN  CHANCERY. 

1854.  the  Benefit  Building  Societies  Act^  the  ISth  section 

'^'^^^^  the  former  act  providing — [His  Lordship  read  the  secti 

Bailey  set  out  ante,  p.  380.]     And  the  4th  section  of  the  la 

and  Auother.  ^^^  enacting — [His  Lordship  read  the  section,  set 

BarmL  ante,  p.  381.] 

I  am  of  opinion,  however,  that  the  Petitioners  are 
entitled  under  any  of  these  enactments  to  the  relief  wh 
they  ask.  The  167th  section  of  the  Consolidation  i 
is  in  terms  confined  to  societies  established  under  i 
acts  relating  to  Friendly  Societies,  and  this  society 
established  not  under  any  of  those  acts,  but  under  t 
Benefit  Building  Societies  Act.  The  legislature,  wbei 
•  passed  the  Consolidation  Act,  must  be  presumed  to  hi 

had,  and  no  doubt  had,  under  its  view,  the  provisic 
both  of  the  acts  relating  to  Friendly  Societies  and 
those  relating  to  Benefit  Building  Societies.  It  1 
thought  proper  to  limit  the  particular  relief  granted 
this  section  to  Societies  of  the  former  description,  a 
the  Courts  have  no  power  to  extend  that  relief  to  otl 
Societies. 


If,  therefore,  the  Petitioners  have  any  claim  to  tl 
relief,  their  right  must  be  founded  upon  the  combio 
operation  of  the  other  acts ;  but  the  Consolidation  A 
has,  by  the  1st  section,  repealed  not  only  the  particul 
acts  which  are  specified,  but  all  other  acts  and  parts 
acts  which  are  inconsistent  with  that  act,  and  it  has 
its  other  provisions  appropriated  the  whole  estate  of  t 
bankrupt  to  the  payment  of  certain  descriptions  of  cr 
ditors,  who,  according  to  that  act,  are  entitled  to  be  pi 
in  full,  and  subject  thereto  to  the  payment  of  the  otfa 
creditors,  in  proportion  to  their  respective  debts;  ai 
it  would  clearly  be  inconsistent  with  these  provisior 
that  payment  in  full  should  be  made  to  any  credil 
whose  debt  is  not  by  the  act  directed  to  be  so  paid. 


f 
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am  of  opinion^  therefore^  that  the  4th  section  of  the.      1854. 

6  &  7  Will.  4,  c.  32,  is  repealed  by  the  Consolidation  ^-^^^/^^ 
Act,  and  consequently  that  this  petition  must  be  dis-  Bailey* 
niissed.  ^^^  Another. 


The  learned  Commissioner  has  disposed  of  the  case 
upon  other  grounds,  as  to  which,  without  meaning  to 
express  any  dissent  whatever,  I  do  not  think  it  necessary 
to  give  any  opinion,  but  the  Petitioners  have  come  here 
Asldng  for  a  preference,  to  which,  in  my  judgment,  they 
^'^  not  entitled,  and  they  must  pay  the  costs  of  the 
petition. 


In  re 
Barrell. 


^Ebr  parte  SAMUEL  HUNT  and  SAMUEL  HUNT 


I 


July  21. 

Before  The 
Lords  Jus- 

TICBS. 

the  Younger.  ^^,,5 

»^  the  Matter  of  THOMAS  MacKENNA,  a  Bankrupt.     Before  The 

Lord  Chan- 
'^  I^HIS  was  an  appeal  from  the  decision  of  Mr.  Com-       cellor. 

missioner  Skirrow,  confirming  the  taxation  of  a  bill  chanresof  an 
^^^   costs   delivered   by   the   Appellants,  as  accountants  acent,  em- 

^Hiployed  by  the  assignees  under  the  bankruptcy  Ls^nees^to  ^ 

sell  the  bank- 
The  charges  made  were,  "  for  selling  by  tender  the  [^ ^^.'^^Jr? 
***Uiknipt'8  drapery  and  stock  in  trade,  showing  the  same  perly  settled  by 
^^^^en  on  view,  checking  off  and  delivering  the  same  to  adopted  by  the 

^^Tchasers,  including  all  expenses  of  advertising,  travelling  Court  of  Bank- 
_-,       _  T^t/.  in        1        ..  ruptcy  m  Lon- 

^*ia  hotel  expenses  at  Belfast,  and  for  advertising,  nego-  don  at  an  in- 

^iating  and  completing  a  sale  of  the  shop,  fixtures,  &c.,  ^7"®^**^^** 

'^^luch  realized  the  net  proceeds  of  2,087/.  175.  6^."  applicable  to  a 

sale  by  auc- 

r¥l1  Ml  1   .ti  «  r>/^»       n  1  1     »        ^'^^^  ^^^  ^^^*t 

ibe  amount  of  the  bill  of  costs  was  82/.  3s.  11a.,  applicable  to  a 

which  8?»ebyvalua. 
tion. 
It  it  not  incumbent  on  the  Appellate  Court  to  decide  such  a  question,  although 
^'^  parties  submit  to  its  jurisdiction. 


Vol.  V.  D  D 


D.  M.  6. 


388 


CASES  IN  CHANCERY. 


1854. 

Ex  parte 

Hunt 

and  Another. 

In  re 
M'Kenna. 


.which  was  made  up  on  the  principle  of  a  sale  by  auai 
as  follows : — 


To  commission  on  100/.  at  10/.  per  cent. 

900/.  at  5/.       do.       .     . 
1,087/.  ns.  6d.eit2i    do. 


£ 

s. 

10 

0 

45 

0 

27 

31! 

£82 

8  . 

On  taxation  by  the  Registrar,  this  amount  had  be 
reduced  to  46/.  6^.  ll^t/.,  and  the  principle  adopted 
the  Registrar  was,  that  of  allowing  the  charges  as  oi 
sale  by  valuation,  as  follows : — 


To  commission  on  100/.  at  5/.  per  cent. 

900/.  at2j      do.     .     . 
1,087/.  ns.  6d.  at  IJ    do. 


Advertising  and  expenses 


£ 

«. 

.  5 

0 

.  22 

10 

13 

11  1 

41 

1  1 

5 

5 

£46 

6  1 

The  Appellants  stated  that  the  trouble  and  expo 
attendant  upon  a  sale  by  tender  was  much  greater  tl 
upon  a  sale  by  valuation,  as  a  valuation  would  occc 
but  a  few  days,  but  that  the  necessity  of  showing 
goods  previously  to  the  tenders,  and  subsequently 
checking  and  delivering  the  goods  to  the  purchase 
rendered  nearly  a  month's  residence  at  Belfast  nee 
sary;  that  they  had  caused  inquiry  to  be  made  at  1 
Court  of  Bankruptcy,  Basinghall  Street,   London^ 
ascertain  the  allowance  made  by  that  Court  for  sale 
stock  in  trade  by  tender,  and  had  been  informed  t 
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^e  allowance  made  by  that  Court  for  such   sale  by 
tender  was  upon  the  following  rate  or  scale : — 

When  sold  by  Tender — Drapery  Stock. 

Under  400/ 4/.  per  cent. 

Above  400/.  to  1,000/.     .     .     .     3J        " 

"  1,000/.  to  2,000/.     .     .     .     2J 

"  2,000/.  to  5,000/.     ...     2 

"  5,000/.  and  upwards      .     .     IJ 
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1854. 

Es  parte 

Hunt 

and  Another. 

In  re 
M'Kenna. 


Mr.  Karslahe  supported  the  Petition. 

\^The  Lord  Justice  Knight  Bruce  inquired  under 
what  provision  the  Court  had  jurisdiction  to  tax  such  a 
bWl  as  this?] 

The  83rd  section  of  the  5  &  6  Vict.  c.  122,  provided 
that  all  bills  of  charges,  fees  and  disbursements  of  any 
MicUoneer,  appraiser,  broker,  valuer  or  accountant  em- 
ployed by  any  assignee  under  any  fiat  for  business  done 
wider  such  employment  should  be  settled  by  the  Court 
■<^ng  in  the  prosecution  of  the  fiat.  It  was  true  that 
^W8  clause  was  not  expressly  re-enacted,  but  the  12th 
section  of  the  new  act  provided  "  that  the  Court,  in  the 
*xercbe  of  its  primary  jurisdiction  by  virtue  of  this  act, 
''^l  have  superintendence  and  control  in  all  matters  of 
**obuptcy,  and  shall  hear,  determine  and  make  order  in 
*^y  matter  of  bankruptcy  whatever,  so  far  as  the  assig- 
^  are  concerned,  relating  to  the  disposition  of  the 
^te  and  eflfects  of  the  bankrupt,  or  of  any  estate  or 
^ects  taken  under  the  bankruptcy,  and  claimed  by  the 
^^gnees  for  the  benefit  of  the  creditors,  or  relating  to 
^)  acts  done  or  sought  to  be  done  by  the  assignees  in 
"^  character  of  assignees  by  virtue  or  under  colour  of 
^  baokruptcyy  and  also  in  any  matter  of  bankruptcy 
^tever  as  between  the  assignees  and  any  creditor  or 
D  D  2  other 
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1854.  other  person  appearing  and  submitting  to  the  jurisdii 
Ex  parte      ^^  ^^^  Court."     It  is  not  probable  that  by  this  act  it 

Hunt  intended  to  abridge  the  authority  of  the  Court  so  give 
*  the  former  act,  and  the  words  "  other  person"  are  i 
M*Kenna.  cient  to  comprehend  these  Appellants.  [The  L 
Justice  Turner. — Do  they  not  mean  persons  simil 
situated  to  creditors,  that  is  to  say,  haying  claims  i 
the  bankrupt,  or  can  they  be  supposed  to  refer  tc 
persons  employed  by  the  assignees?]  They  ai 
submit,  large  enough  to  extend  at  all  events  to  per 
employed,  as  these  Appellants  were.  [The  Lord  < 
TiCE  Knight  Bruce. — Would  not  such  a  construe 
render  the  bill  of  a  carter,  employed  by  the  assignee 
remove  part  of  the  bankrupt's  goods,  subject  to  revi 
in  this  Court?]  The  Respondents,  the  assignees, 
moreover  desirous  of  having  the  question  determines 
your  Lordships,  and  submit  to  the  jurisdiction  of 
Court  as  they  did  to  that  of  the  Commissioner. 

Mr.  Little  appeared  for  the  assignees,  and  subm 
to  the  jurisdiction  of  the  Court. 

ITieir  Lordships  intimated  their  opinion  that  it 
not  incumbent  upon  them  to  assume  jurisdiction  ir 
matter,  but  said  that  if  the  Appellants  desired  to  I 
the  case  before  the  Lord  Chancellor,  their  Lords 
would  abstain  from  taking  any  course  that  might  pre 
it. 

Mr.  Karslahe  said  that  the  Appellants  wished  to  1 
the  opportunity  of  submitting  the  case  to  the  Lord  C 
cellor. 


Avguit  5.  On  this  day  Mr.  Karslahe,  with  the  approbatioi 

the  Lords  Justices,  renewed  his  application  before 
Lord  Chancellor. 
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Mr.  Little,  for  the  assignees,  expressed  their  desire  to        1854. 
be  governed  by  his  Lordship's  opinion.  ^^^^ 

Hunt 

I%e  Lord  Chancellor  said  that  as  the  assignees,  in  *"^  Another. 
substance,  asked  the  sanction  of  the  Court  to  the  pay-  m*Kenna. 
ment  of  the  bill,  and  the  Appellants  consented  to  be 
bound  by  the  order  of  the  Court,  the  Court  had,  in  one 
sense,  jurisdiction  over  the  matter.  His  Lordship  then 
expressed  his  opinion  that  the  scale  of  allowance  ought 
ix>  be  the  same  in  the  country  as  in  London.  The  most 
troublesome  mode  of  selling  was  by  auction,  and  for  this 
the  largest  scale  of  remuneration  was  allowed.  The 
least  troublesome  mode  of  sale  was  by  valuation,  and 
accordingly  the  lowest  scale  of  charge  was  allowed  for  it. 

There  was  an  intermediate  course,  namely,  selling  by 
tender,  and  this  it  had  been  explained  was  considered 
in  London  as  in  some  cases  useful.     In  point  of  trouble, 
it  was  intermediate  between  a  sale  by  auction  and  a  sale 
by  valuation,  and   there  was  an  intermediate  scale   of 
charge  for  it  accordingly.     This  appeared  to  be  reason- 
able, and  his  Lordship  thought  the  allowance  ought  to 
he  according  to  the  scale  adopted  by  the  Court  of  Bank- 
niptcy  in  London,  and  that  the  bills  in  this  case  must 
fce  settled  on  that  plan.     The  costs  of  this  appeal  must 
come  out  of  the  estate. 


39^ 
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1854. 


Nov.  3, 

Before  The 
Lords  Jus- 
tices. 

Where  an  as- 
signment of  all 
a  uankrupfs 
property  re- 
quired for  his 
trade,  as  a  se- 
curity for  an 
antecedent 
debt,  has  taken 
place  more 
than  twelve 
months  before 
the  petition  for 
adjudication, 
sembUf  that  it 
is  material. for 
tlie  assignees 
to  show,  for 
the  purpose  of 
avoiding  the 
deed,  that 
there  still 
exists  a  debt 
which  existed 
at  the  time  of 
the  execution 
of  the  assign- 
ment. 


Ex  parte  GEORGE  BIRCH  TAYLOR. 
In  the  Matter  of  TRYPHENA  TAYLOR,  a  bankrupt 

npHIS  was  an  appeal  from  the  decision  of  Mr.  Com- 
missioner  Balguyy  refusing  to  make  the  usual  mort- 
gagees' order  upon  a  bill  of  sale  executed  by  the  bankrupt 
in  favour  of  the  Appellant. 

The  bankrupt  kept  an  inn  at  Derby^  called  the 
"Tiger."  The  bill  of  sale  was  dated  the  27th  of 
January  1851,  and  made  between  the  bankrupt  of  the 
one  part,  and  the  Appellant  of  the  other  part.  It  recited 
that  the  bankrupt  was  indebted  to  the  Appellant  in  3002. 
for  money  lent  and  advanced  by  the  Appellant  to  the 
bankrupt,  and  that,  being  unable  to  pay  the  same,  she  had 
agreed  to  secure  the  repayment  thereof,  with  interest, 
unto  the  Appellant  by  such  mortgage  of  the  personal 
estate  and  effects  of  the  bankrupt  as  was  thereinafter  ex- 
pressed. By  the  witnessing  part,  the  bankrupt  assigned 
to  the  Appellant,  his  executors,  administrators  and 
assigns,  all  and  singular  the  household  goods  and  furni- 
ture, plate,  linen,  and  china,  and  other  effects  in  and  upon 
the  premises  called  "  The  Tiger,"  and  also  all  and  every 
the  brewing  utensils,  ale,  porter,  wines,  spirits,  licences, 
fixtures,  good-will  and  the  full  and  free  possession 
thereof,  together  with  all  and  every  other  the  personal 
estate  and  effects  which  then  were,  or  which  at  any  time 
during  the  continuance  of  the  security  should  or  might  be, 
upon  the  said  inn  and  premises,  or  in  or  upon  any  other 
premises  which  the  bankrupt  should  or  might  occupy 
during  the  continuance  of  the  security,  with  power  imme- 
diately upon  the  execution  of  the  deed,  or  at  any  time  or 

times 


CASES  IN  CHANCERY. 


393 


ti  ncies  thereafter  to  enter  upon  the  premises^  and  to  hold 

a.xn  d    enjoy  the  same,  and  at  his  or  their  will  and  plea- 

si^re  to  take  and  carry  away  the  said  household  goods 

a-s=B  d    furniture,  brewing  utensils,  good  will,  licences,  and 

^  I^  1  other  the  chattels  and  effects  as  aforesaid,  and  to  make 

s.£B.le  of  the  same,  either  by  public  auction  or  private  con- 

t.»"^ict,  and  out  of  the  produce  thereof,  after  paying  all  ex- 

"  nses,  to  deduct  the  300/.,  with  all  interest  that  might 

due  thereon,  and  to  pay  the  residue  (if  any)  to  the 

l>X9.nkrupt,  her  executors  or  administrators.     The  deed 

C7<z:>ntained  a  proviso  making  it  void  on  payment  by  the 

b^sB^nkrupt,  her  executors  or  administrators,  to  the  Appel- 

I.2B.vit,  his  executors,  administrators  or  assigns,  of  300/., 

v^E-  Etii  interest  at  five  per  cent,  per  annum,  and  all  costs, 

clMStrges  and  expenses,  when  thereunto  required,  previous 

t  <:>    any  sale  of  any  of  the  effects  thereby  assigned. 


1854. 


Ev  parte 
Taylor. 

In  re 
Taylor. 


On  the  17th  of  October  1853  the  Appellant,  under 
t^trm,^   provisions  of  the  deed,  entered  into  possession. 

On  the  5th  of  November  1853  the  adjudication  took 
V^Tacc  upon  a  petition  filed  on  the  5th  of  November. 

Bj  arrangement,  and  under  an  order  of  the  Commis- 
sioner, it  was  ordered  that  the  assignees  should  sell  and 
dispose  of  the  goods  and  chattels  comprised  in  the  deed, 
^"^d  that  the  official  assignee  should  receive  the  produce 
■hereof  and  hold  the  same  as  a  stakeholder  until  the  ques- 
'on  of  title  should  be  decided  between  the  assignees 
"^^^  the  Appellant. 

^n  a  petition  of  the  Appellant,  seeking  an  order  in  the 
Mature  of  the  usual  mortgagees'  order,  the  Commissioner 
^cided  in  favour  of  the  assignees,  and  the  mortgagee 
appealed. 


Mr. 


declaration  of  insolvency  on  the  same  day  on  whi< 
petition  for  adjudication  was  filed.  The  title,  thei 
depends  on  the  validity  of  the  deed,  and  of  that  the 
be  no  question,  except  upon  the  ground  that  it  w 
act  of  bankruptcy.  Now,  in  the  first  place,  th 
nothing  to  show  that  the  deed  comprised  substai 
all  the  bankrupt's  property.  [The  Lord  Justice  K: 
Bruce. — How  could  she  have  served  a  dinner,  or 
a  traveller  refreshment,  if  the  mortgagee  had  exc 
his  rights  under  the  deed?]  It  is,  however,  unnec 
to  discuss  this  question,  for  much  more  than 
months  elapsed  between  the  execution  of  the  bill  < 
and  the  petition  for  adjudication.  The  deed  c 
therefore,  be  treated  under  this  adjudication  as  an 
bankruptcy,  atid  must  consequently  be  considered 

They  referred  to  Sims  v.  Simpson  (a). 

Mr.  Swanston  for  the  assignees. 

Although  not  an  act  of  bankruptcy  for  the  purj 
supporting  an  adjudication,  the  execution  of  the 
may  be  an  act  of  bankruptcy  for  the  purpose  of  ren 
that  deed  a  fraud  on  the  creditors,  and  as  such  vc 
do  not  found  the  title  of  the  assignees  on  the  princ 
relation.     Assuming  that  their  right  accrued  on  the 
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t  ^^  Lord  Justice  Knight  Bruce. — Can  you  set  it 
a.^ide  on  that  ground  without  showing  that  there  is  a 
crrG<litor  entitled  to  prove  under  the  adjudication,  to  whom 
-^l^e  bankrupt  was  indebted  at  the  time  of  the  execution 
^^^  the  deed?  In  Ex  parte  Bailey  (a)  did  I  found  my 
^  vjmcigment  on  the  question  whether  the  deed  was  an  act  of 

Lnkruptcy  or  not  ?] 


1854. 

Es  parte 
Taylor. 

In  re 
Taylor. 


It  has  never  been  held  necessary  to  show  that  a  debt 
^  fisting  at  the  time  has  continued  in  existence  till  the 
-^i^Aiikruptcy.    An  intention  to  defeat  creditors  generally 
2 49  sufficient  to  invalidate  a  deed. 

rrheir  Lordships  intimated  that  it  might  be  material 
^o  6^ow  the  continued  existence  of  a  debt  due  at  the  time 
^>f  execution  of  the  deed. 

On  the  application  of  the  assignees^  the  case  stood 
over  for  that  purpose,  and  has  not,  it  is  believed,  been 
since  mentioned. 


(a)  3  De  G.  Mac.  *  Gor.  534. 


CASES  IN  CHANCERY. 


Ex  parte  EPHRAIM  WATSON. 

Nov.  3.       I"  ^^^  Matter  of  EPHRAIM  WATSON,  a  Bankrapt 

Before  The     finHIS  was  the  petition  of  the  bankrupt  to  annul  the 
Lords  Jus-        1  .      . 

TicEs.  adjudication,  on   the  ground  that  the  petitioning 

Where  the  pe-  creditor  had  taken  him  in  execution  and  kept  him  ir 

ditor  h^l^*^^     prison  till  he  was  discharged  under  the  Act  for  Relief  or 

before  peU-       Insolvent  Debtors, 
tionmg  for  ad- 
judication,  ar- 

brnkra  ^t^for         '^^^  petition  stated,  that  in  November  1853,  Mr.  Jmoi 

the  petitioning  Humphrey^   one  of  the  Respondents,   commenced    ai 

arfd  detained     action  against  the  Appellant  in  the  Court  of  Exchequer 

him  in  custody  to  recover  damages  in  respect  of  the  removal  of  a  stad 

charged  on  his  o^  Straw,  and  obtained  a  verdict  for  14/.  damages,  an* 

petition  to  the   ^he  costs  of  the  action,  which  were   afterwards   taxe» 

Insolvent 

Debtors  at  the  sum  of  81/.  1^.  8t/.;  that  on  the  5th  oi  May  185« 

Court  of  '^®    Appellant   was   arrested    on   a  writ  of  capias  fc 

Appeal  re-  95/.  \s.  8rf.,  at  the  suit  of  Mr.  Humphrey^  and  committe= 
the  adjudica-  ^^  prison,  where  he  remained  at  the  suit  of  Mr.  Huuf^ 
tion  on  that  phrey  for  the  above  debt  until  discharged  as  thereinafte 
its  validity  had  mentioned;  that  on  the  13thof  ilfay  1854  the  Appellan 
been  tried  at  fijej  j^jg  petition  in  the  Court  for  the  Relief  of  Insolve* 
Debtors,  praying  for  relief,  and  in  his  schedule,  amona 
the  names  of  his  other  creditors,  inserted  the  name  am 
address,  and  also  the  debt  due  from  the  Appellant  r 
Mr.  Humphrey  ;  that  the  petition  came  on  for  hearinr 
on  the  26th  oi  June  1854,  when  the  Respondent  MI 
Humphrey  appeared  and  opposed  the  discharge  of  tt: 
Appellant,  but  that,  after  hearing  Mr.  Humphrey  and  \m 
attorney,  the  Court  declared  the  Appellant  to  be  entitles 
to  his  discharge,  and  the  Appellant  was  discharged 
that  on  the  14th  oi  July  1854  Mr.  Humphrey  presented 

a  petitics 


law, 
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a   x^^^tition  to  the  Court  of  Bankruptcy^  praying  for  adju-  1854. 

dicr^ition  of  bankruptcy  against  the  Appellant^  and  that  „ 

owrm.     the  14th  of  i/u/y  1854  the  Appellant  was  thereunder  Watson. 

adj  uclicated  a  bankrupt,  and   Mr.  Humphrey  was  ap-         ^^  ^ 

«-,.,,  ^        ^  Watson. 

pom xited  creditors  assignee. 


^^fl  r.  Flather,  in  support  of  the  petition,  cited  Cohen  v. 
Cw^^9.ningham  (a). 


^A^r.  W.  M.James,  for  the  Respondents,  the  assignees. 

"Where  the  debtor  has  been  discharged  under  the  In- 
sc>"lireiit  Debtors  Acts,  the  execution  has  never  been  held 
^  ^b^tisfaction  of  the  debt.  It  is  true  that  if  a  creditor 
"^■^  the  debtor  in  execution,  he  must  discharge  the  debtor 
*^^*V>re  proving.  But  how  could  he  prove  if  an  execu- 
^*^^*i  from  which  the  debtor  was  discharged  operated  as  a 
^^^"^iiplete  satisfaction? 


iic  referred  to  Nadin  v.  Battle  (fi);  Baker  v.  Ridg- 
*jy  Cc) ;  Merchant  v.  Frankis(d). 

^S^T.  Flather  in  reply. 


The  Lord  Justice  Knight  Bruce. 

It  is  not  ex  debito  justitiae  to  annul  an  adjudication 

^>i  when  plainly  bad  in  law.     In  the  circumstances  of 

^  ^^  case,  without  giving  an  opinion  on  the  question  of 

^'^'s  we  think  that  the  petition  should  stand  over,  with 

^^>erty  to  the  Petitioner  to  bring  such  action  as  he  may 


advised. 


<a)  8  r.  R.  123. 
ib)  5  East,  147. 


Ordered  accordingly. 

(f)  2  Bingh.  41. 
(d)  3  Q.B.I. 


i 
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1854. 


Ex  parte  NICHOLAS  FORD. 
In  the  Matter  of  CHRISTOPHER  SAMUEL  FLO 
2j,^  8.         AND  HARRY  BUCKLAND  LOTT,  Bankroi 


nnHIS  was  a  petition  of  one  of  the  trade  assigi 
seeking  to  set  aside  a  sale  of  part  of  the  bankr 


Before  The 

Lords  Jus- 
tices. 

The  sale  of       estate  which  had  been  made  by  the  other  assignees, 
Suite  ?I"^^  *  the  approbation  of  the  Commissioner, 
matter  pecu- 
theJiwreSon        '^^^  bankrupts  were  bankers  at  Honiton,  and 

of  the  Com-  following  was  the  substance  of  the  petition,  and  oi 

missioDer,  with  «, ,     .    .                        - . 

which  the  atndavit  in  support  of  it. 
Court  of  Ap- 
peal will  not 

interfere  upon  Part  of  the  bankrupt's  estate  consisted  of  a  del 

""  &w6  Jthat  6'^^'-  **^-  ^'>  ^^^  payment  of  which  was  secured  U 
the  limitation  bankrupts  by  a  second  mortgage  of  some  estates  at  JBt 
appealing  is  combe.  In  May  1853  a  Mr.  Lott,  who  had  been  a 
not  confined  to  fidential  clerk  of  the  bankrupts,  contracted  with 
decisions  on  «,.,         .  ni  i  /*iiii*M 

adverse  claims,  official  assignee  for  the  purchase  of  the  debt  for  7 

but  extends  to  subject  to  the  approval  of  the  Court  and  of  the  credi 

administrative  j  rr 

orders  or  direc-  assignees.    The  assignees  however  declined  to  give 

**^"*'  approval.     In  February  1854  a  Mr.  Tucker  made  an 

of  1,000/.  for  the  debt,  whereupon  at  a  meeting 

in  the  bankruptcy  before  the  Commissioner,  Mr. 

also  offered  the  same  sum.     Mr.  Tucker  then  su{^4 

that  the  debt  should  be  offered  for  sale  by  auction 

the  Commissioner  recommended  that  the  offer  of 

Lott  should  be  accepted.      On  the  8th  of  March 

Lott  offered  1,050/.  and  Mr.  Tucker  1,070/.     Ok 

14th  of  March  1850  another  meeting  was  held  b 

the  Commissioner,  who  ordered  the  assignees  to  sel 

debt  for  1,050/.  to  Mr.  Lott.     The   Appellant   tl 
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iJ»I>oii  declined  to  concur  in  the  sale,  and  alleged  as  the        1854. 

5.ason  of  his  refusal  that  Mr.  Tucker  had  offered,  and      ^"^T^^^^ 

Ex  parte 
<as  willing  to  pay,  1,070/.  and  that  no  suggestion  was        Ford. 

ade  by  any  one  that  Mr.  Tucker  would  not  be  able  to         -f»  ^^ 
csomplete  the  purchase.     On  the  19th  o{  April  1854  the   ^nd  Another. 
<I?oiiimissioner  signed  his  order  in  writing  whereby,  after 
B-^eciting  that  on  the  8th  of  March  then  last  the  Commis- 
sioner had  ordered  the  debt  to  be  sold,  and  that  on  that 
1. 9th  of  April  the  official  assignee  had  represented  that 
Air.  Lott  had  offered  1,050/.,  and  that  the  official  assignee 
and  James  Bcisleigk,  one  of  the  creditors'  assignees,  were 
^v^lling  to  accept  such  offer,  and  that  it  appeared  to  the 
Commissioner  that  the  offer  was  advantageous,  and  ought 
to    be  accepted,  it  was  ordered  that  the  assignees  of  the 
estate  and  effects  of  the  bankrupts  should  accept  the 
ofier,  and  that  upon  payment  of  the  sum  of  1,050/.  to 
the  official  assignee,  the  assignees  should  assign  the  debt 
to  Mr.  Lott 

The  petition  and  affidavit  further  stated,  that  on  the 
28th  of  April  1854  Mr.  Tucker  offered  to  the  assignees 
1  ,S00/.  for  the  purchase  of  the  debt,  and  that  at  that  time 
Mr.  Lott  had  made   default  in  payment  of  the  price 
agreed  to  be  paid  by  him,  and  that  he  did  not  in  fact 
pay  his  purchase-money  till  the  30th  of  August  following. 
A  summons  was  issued  against  the  Appellant,  dated  the 
87th  oi  August  1854,  to  appear  before  the  Commissioner 
on  the  30th  of  that  month,  and  show  cause  why  the 
Appellant  should  not  obey  the  order  of  the  19th  of  April. 
The  Appellant  declined  to  execute  the  assignment  to 
Mr.  £ot^^  alleging  that  the  price  paid  by  Mr.  Lott  was 
'^t  sufficient.     The  Commissioner  thereupon  required 
Ae  assignees  to  execute  the  deed,  and  the  Appellant  still 
reclined  to  execute  it.     The  Commissioner  then  signed 
^  ^arrant  for  the  Appellant's  committal,  whereupon  the 

Appellant, 
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1854.       Appellant,  protesting  against  the  legality  of  the  warrant 

^^^'**^       executed  the  deed  to  avoid  imprisonment. 
Ex  parte  ^ 

Ford. 

In  re  The  prayer  of  the  petition  was,  that  the  order  of  An 

and  AnoUier.    ^^th  of  April  1854,  and  the  warrant,  might  be  set  aside 

and  that  the  official  assignee  might  be  ordered  to  repai 

the  sum  of  1,050/.  to  Mr.  Lott,  and  that  the  deed  o 

assignment  made  to  Mr.  Lott  might  be  set  aside,  aiK 

declared  null  and  void,  and  that  the  same  might  b 

delivered  up  to  the  Appellant  or  to  the  bankrupt's  assig 

nees  to  be  cancelled,  and  that  the  mortgage  debt  an< 

securities  for  the  same  might  be  sold  by  public  auctio: 

to  the  highest  bidder. 

Mr.  Swanston  and  Mr.  Shapter,  were  for  the  Petitionei 

Mr.  W.  M.  JameSy  for  the  other  assignees,  objecte 
that  the  time  for  appealing  had  expired  before  tb 
petition  was  filed. 

Mr.  Swanston  and  Mr.  Shapter,  for  the  Petitioner. 

This  is  not  an  appeal  from  a  decision  or  order  withz 
the  meaning  of  the  portion  of  the  twelflh  section,  limidrr 
the  time  for  an  appeal.  The  clause  provides  that  tl 
Court  shall  hear  and  determine  and  make  order  in  am 
matter  of  bankruptcy  whatever,  &c.,  and  provides  that= 
no  appeal  shall  be  entered  within  twenty-one  days  fron 
the  date  of  any  decision  or  order  of  the  Court,  sum 
decision  or  order  shall  be  final.  These  words  obviousa 
mean  an  order  following  a  decision  on  adverse  claim 
and  not  a  mere  administrative  direction.  Decision  impli* 
a  contest.  It  would  be  very  unjust  if  it  were  otherwiss 
for  administrative  directions  are  frequently  given  on  e 
parte  applications,  and  the  party  complaining  of  the 
may  not  (as  was  the  case  here)  have  been  pi*esent  wh6 

tl 
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clue   objectionable  order  was  made,  and  may  not  hear  of       1854. 

iC     'within  the  twenty-one   days.     With   respect   to  the      ^jT*^'^ 

icirits,  no  good  reason  was  or  can  be  given  for  preferring        Ford. 

In  re 

Flood 

and  Another. 


Clme  less  advantageous  offer.  In  re 

Flood 


Mr.  W.  M.  James,  for  the  other  assignees,  was  stopped 
fey  the  Court. 

7^  Lord  Justice  Knight  Bruce. 

7his  petition  is  not  merely  frivolous  and  absurd,  it  is 
'vexatious  and  oppressive.     The  sale  of  the  bankrupt's 
property  is  a  matter  peculiarly  within  the  discretion  of 
't.lie   Commissioner  who  has  the  duty  of  superintending 
die  conduct  of  the  assignees  in  it.     My  impression  is, 
Cliat  the  Commissioner  in  this  case  rightly  exercised  the 
discretion  reposed  in  him  by  accepting  the  price  offered 
by   Mr.  Lott ;  but  had  I  doubted  on  this  point,  I  should 
■^ot  have  thought  it  right  to  interfere  with  the  discretion 
oF  the  Commissioner  as  to  such  a  point,  on  a  mere  doubt, 
especially  when  a  sum  exceeding  1,000/,  has  been  paid 
ior  a  questionable  doubtful  debt,  which  is  not  alleged  to 
V>o  worth  more  than  1,200/.,  and  when  the  application  is, 
t-hata  sum  of  1,050/.,  which  has  been  paid,  may  be  re- 
timed for  the  chance  of  obtaining  1 50/.  more,  which  may 
^erer  be  obtained.     With  respect  to  the  warrant  of  com- 
^aiitment,  I  do  not  think  it  necessary  to  give  any  opinion 
^'whether  it  was  regular  or  not,  for  no  inconvenience  has 
^cn  sustained  by  reason  of  it,  nor  can  any  now  be  sus- 
^ned,  since  the  Appellant  has  wisely  done  the  act  of 
^hich  it  was  intended  to  enforce  the  performance.    There- 
f^*"^,  independently  of  the  question  of  time,  as  to  which  I 
S^^e  no  opinion,  the  petition  must,  I  think,  be  dismissed 
^^h  costs. 

The  Lord  Justice  Turner. 
T'he  plain  meaning  of  this  petition  is,  that  the  Peti- 
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1854.       tioner  is  setting  up  his  judgment  against  that  of  his 

^TT^^^^^      co-assignees,  and  (what  is  more  important)  that  of  the 

Ford.        Commissioner.     I  see  no  ground  for  thinking  that  the 

In  re         Commissioner  has  miscarried  in  the  exercise  of  bis  dis- 

and  AnoSier.   cretion.     It  is  unnecessary,  therefore,  to  give  an  opinion 

on  the  question,  whether  the  Petitioner  is  not  concluded 

by  the  time  which  has  elapsed  since  the  order  complained 

of  was  made.     On  this  point  it  has  been  argued,  that  an 

order  within  the  provision  as  to  appealing  must  be  one 

consequent  on  a  decision  respecting  adverse  claims,  and 

not  an  order  made  for  the  administration  of  the  estate 

only;  but  the  14th  section  of  the  act,  providing  that  all 

appeals  from  decisions  or  orders  of  the  Commissioner 

shall  be  brought  on  by  petition,  motion  or  special  case, 

is  perfectly  general,  and  indeed,  according  to  the  best 

judgment  which  I  can  form,  this  case  comes  stricdj 

within  the  letter  of  the  12th  section  itself. 

Appeal  dismissed  with  costs. 
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Ex  parte  BARCLAY  and  Others. 
n  the  Matter  of  SAMUEL  GAWAN,  a  Bankrupt.       ^'^'^l^  ^^' 

'HIS  was  a  Petition   in    bankruptcy,  presented  by     Before  The 

Messrs.  Barclay  Perkins  &  Co.,  Brewers,  appeal-    ^^^^  j^^^ 

against  a  decision  of  Mr.  Commissioner  Fane :  the   Cranworth, 
.  ,      -  ^  ,  and  The 

owing  were  the  facts  of  the  case.  Lords  Joi- 

TICE8. 

rhe  Bankrupt,  Samuel  Gawan  of  the  Crown  Public-  licanbeuiV 

ise  Kent  Street  Southwark  in  the  County  of  Surrey,  indebted  to 

nsed  victualler,  being  indebted   to    the    Petitioners,  sited  with  him 

osited   with    them    on    the  10th  April  1854,  as  a  the  lease  of  a 

"*  public-house 

jrity,  the  lease  of  the  Crown  Public-house  and  other  and  other 

raises  dated  the  \2i\i  February  1851,  accompanied  J°JJJ^dbyT' 

a  Memorandum  dated  the  lOth  April  1854  and  signed  memorandum 

the  Bankrupt  by  which  he    acknowledged  that  the  BtJuifbg^C^D. 

M)sit  had  been  made  to  the  intent  that  the  Petitioners  equitable mort- 

£a£ee  of  the 
rht  become  and  remain  equitable  mortgagees  of  the  leasehold  pre- 

^  and  of  the  premises  thereby  demised,  and  of  the  JlJ^g^fix^^urefto 

Lures  and  appurtenances  to  the  premises  belonging,  the  premises 

i  of  the  goodwill  of  the  business  carried  on  at  the  ^.  fi'.^e'mained 

•otcn  aforesaid,  for  securing  to  them  the  repayment  of  in  possession 

s  sum  then  due  and  such  other  sums  as  should  become  ^nd  became 

le  not  exceeding  with  the  debt  the  sum  of  2,000/.;  and  ^ni^rupt:— 

e  Bankrupt  thereby  declared  that  the  lease  or  the  pre-  ing  the  deci- 

•         sion  of  the 
Commissioner 
in  Bankruptcy, 
'■*  the  fixtures,  consisting  of  ordinary  house  fixtures  and  trade  fixtures,  were  not  in 
*  order  and  disposition  of  the  bankrupt  within  the  125th  section  of  the  Bankrupt 
*n^  Consolidation  Act  1849,  but  belonged  to  the  mortgagee. 

%  the  word  •*  fixtures,"  the  Court  understood  such  things  as  are  ordinarily  affixed 
jhe  freehold  for  the  convenience  of  tlie  ticcupier  and  which  might  be  removed 
|"**Ut  material  injury  to  the  freehold  and  the  removal  of  which  by  a  tenant  would 
'  S^Te  a  ground  of  action  to  the  landlord.     The  authorities  on  the  subject  re- 

^■^ctice  as  to  costs  of  equitable  mortgagee's  petition  for  sale. 

^^ol.  V.  E  E  D.  M.  o. 
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El  parte 

Barclay 

and  Others. 

In  re 

Gawan. 


mises  thereby  demised  or  the  goodwill  of  the  bu 
should  not  be  redeemed  or  redeemable  by  him  hii 
cutors  administrators  or  assigns  until  the  whc 
the  sums  and  interest  thereby  intended  to  be  sc 
should  be  fully  paid  off  and  satisfied ;  and  that  h 
thereby  undertake  and  agree  on  demand  and  at  hi 
cdsts  to  execute  unto  the  Petitioners  or  the  surviv 
survivor  of  them  a  mortgage  by  demise  or  otherwi 
the  premises  with  power  of  sale  for  the  purposes 
said* 


S.  Gawan  became  bankrupt,  and  at  the  tii 
his  bankruptcy  there  was  due  to  the  Petiti 
1,590Z.  \Ss,  2d.f  and  no  mortgage  of  the  premise 
then  been  executed.  Messrs.  Barclay  &  Co.  then 
presented  a  Petition  to  the  Commissioner  in  Bankn 
praying  that  it  might  be  declared  that  the  Petiti 
were  entitled  to  a  lien  upon  the  lease  of  the 
February  1841  and  upon  the  premises  thereby  del 
and  upon  all  the  fixtures  and  articles  in  the  nati 
fixtures  then  being  on  the  premises  demised  or  1 
unto  belonging,  and  that  an  Account  might  be 
of  what  was  due  in  respect  of  the  deposit,  and 
the  lease  of  the  ISth  February  1841  and  the 
mises  thereby  demised,  and  all  the  fixtures  and  ai 
in  the  nature  of  fixtures  then  being  on  the  pre 
demised  or  thereunto  belonging,  might  be  ordered 
sold,  and  that  the  assignees  of  the  bankrupt  and  all 
necessary  parties  might  be  ordered  to  join  in  and 
cute  all  necessary  acts  and  deeds  for  effectuatinj 
sale,  and  that  the  money  arising  from  the  sale, 
payment  of  the  costs  attending  the  same  and  o 
application,  might  be  applied  in  or  towards  satisfacti 
what,  upon  taking  the  account,  should  be  found  di 
the  Petitioners,  and  that  the  Petitioners  might  I 
liberty  to  prove  so  much  of  what  should  be  found 
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c^  them  upon  the  account  as  should  not  be  satisfied  by 
l^^  proceeds  of  the  sale,  and  that  the  Petitioners  might 
permitted  to  bid  at  the  sale. 

"The  Petition  came  on  before  Mr.  Commissioner  Fane 
1      the  5th  September  1855,  when    the    learned   Com- 
issioner  made  an  order  declaring  that  Messrs.  Barclay 
ere  equitable  mortgagees  of  the   leasehold  messuages 
d  premises,  and  finding  that  there  was  due  to  them  in 
spect  of  their  security  the  sum  of  1590/.  1&.  2rf.,  and 
[directing  that  the  leasehold  premises,  with  all  the  fixtures 
E^vid  articles  in  the  nature  of  fixtures  thereon,  should  be 
&o1<3,  and  that  the  monies  arising  by  the  sale  of  the  lease- 
hold messuages  and  premises  should  be  applied,  after  de- 
ducting certain  payments  for  costs  &c.,  in  payment  of  the 
vxiortgage  debt,  and  that  the  surplus  (if  any)  arising  from 
^lie  sale  of  the  leasehold  messuages,  and  the  proceeds  of 
t\ke  fixtures,  should  be  paid  over  to  the  assignees. 

Messrs.  Barclay  appealed  from  so  much  of  the  order 

SLS  directed  the  proceeds  of  the  fixtures  to  be  paid  over  to 

t^lie  assignees,  and  asked  that  the  said  proceeds  might  be 

declared  to  be  liable,  together  with  the  proceeds  of  the 

leasehold  premises,  to  the  payment  of  what  was  due  to 

tibem. 

The  fixtures  in  question  consisted  of  two  descriptions, 
first,  house  fixtures  to  the  value  of  26/,  and,  secondly, 
*wde  fixtures  in  upon  and  about  the  Public-house  to  the 
Value  of  90/. 

The  case  came  on  in  the  first  instance  on  the  10th 

-^cf>ember  1855,  before  the  Lords  Justices,  but  at  the  sug- 

^w^'on  of  their  Lordships,  and  with  the  sanction  of  the 

""^  Chancellor,  it  was  directed  to  be  argued  before  the 

*"1  toui^  Qf  Appeal  by  one  Counsel  on  each  side. 

"'^^  ^iltofiy  with  whom  was  Mr.  Hoffman,  for  the 

^*^8^^s,  supported  the  judgment  of  the  Commissioner. 

EE2  He 


1855. 

ExjHurtt 

Barclay 

and  Others. 

In  re 
Gawav. 
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He  argued  that    the   case    must  be   determined  bj 
authority,  and  that  though  there   was  some  diflferenc 
between  the  various  decisions  which  had  taken  place  onrrn^ 
the  point,  the  balance  of  authority  was  in  favour  of  th^^ 
view  taken  by  the  learned  Commissioner,  which  had  th^^ 
sanction  of  Mr.  Commissioner  Fonhlanque  and  Mr.  Com- 
missioner  Goulhum,     He  cited  Lingham  v.  Biggs  {ol^^ 
Brysonv.  Wylie  (b),  Ex  parte  Iteynal{c),  HeUaweU^      — 
Eastwood  {d) ;  and  expressly  relied  on  the  judgment  c^ 
Lord   Lyndhurst   in    Trappes  v.  Barter  {e) :     he    al^^    j 
cited  Re  Woodhefore  Mr.  Commissioner  JFbn&/aa4^(/  ^ 

in  whose  judgment  in  which  Mr.  Commissioner  Gaulbu^^^^-_^ 
concurred,  and  Ex  parte  Langton  before  Mr.  Commi^^^F" 
sioner  Fane  (g). 

Mr.  Malins,  with  whom  was  Mr.  Elderton,  for  t"""^r  Ji 
Appellants. 

He  submitted  that  an  examination  of  the  authorities  a( 

common  law,  in  equity,  and  in  bankruptcy,  would  sik  ^^mmow 
that  the  point  now  raised  was  settled,  and  had  so  bg=* 


-m- 


for  a  long  time ;  and  that  the  Commissioners  ought, 
have  treated  it  as  a  matter  no  longer  open  to  questm 
He  then  referred  to  the  following  cases  decided  at  ca 
mon  law;  Bom  v.  Baker {h),  Colegrave  v.  Bias 
tos  (i),  Lyde  v.  Russell  (A),  Clark  v.  Crownshaw  ^  -^), 
Coombs  V.  Beaumont  (»i),  Bare  v.  Borton  (n),  IVap^^glftf 
V.  Barter  {e),  Boydell  v.  M^Mickael  (o),  Longstaf^  ^« 
Meagoe  (p),  Bitchman  v,  Walton  (y),  Bellawell  v.  JE^^^w/- 


?en 
to 


(a)  1  Bot,  if  Pul  82. 
(6)  1  Bot.  if  Pul.  83,  n. 

(c)  2  Mont:  D,  ^  De  Gex, 
443. 

(d)  6  Esch.  Rep,  295. 

(e)  2  Cramp.  Sf  M.  153. 

(y)  1  Bankruptcy  and  Insol- 
If  wry  Reportt,  70,  n. 

(g)  1  Bankruptcy  and  Intol- 
vency  Reports,  241. 


(A)  9  East,  215. 
(i)  2  B.  *  C.  76. 
(k)  1  B.  4-  Ad.  394. 
(/)  3  B.4  Ad.BOi. 
(m)  5  B.  4  ^c'  72. 
(n)  5  B.  4-  i4(/.  715. 
(a)  1  C.  AT.*  R.  177. 
(p)  2i4.4  £.167. 
(9)  4M.^W.  409. 
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}DOod{a) ;  and  remarked  that  of  these  Boydell  v.  3P Michael 
was  exactly  the  present  case,  and  that  Hellawell  v. 
BaxbDood  had  no  bearing  on  the  question,  not  being  a 
case  of  order  and  disposition,  but  of  what  goods  might 
be  distrained  for  rent.  He  then  cited  and  commented  on 
the  following  cases  in  equity  and  bankruptcy  ;  Rufford  v. 
^ifiop  (J),  Hubbard  v.  Bagshaw  (c),  Ex  parte  Austin  (rf), 
Be  forte  Loyd  (e),  Ex  parte  Wilson  (/),  Ex  parte  BeU 
cfer(y),  Ex  parte  Broadwood  {h),  Ex  parte  ReynaHi), 
Ex  parte  Bentley{k\  Ex  parte  Cotton  {I),  Ex  parte 
Tagart  (w),  Ex  parte  Syhes  (n) ;  and  remarked  that 
the  only  authority  which  could  aid  the  Respondents  was 
£r  forte  Austin,  which  was  not  in  fact  a  decision,  but 
racrely  the  expression  of  opinion  by  Sir  George  Rose^ 
which  opinion  it  was  submitted  was  quite  overruled  by 

wbsequent  decisions. 

[The 

(i)  6  lick.  Rep.  295. 

ih  6  Ruts,  346. 

(0  4  Sim.  326. 

W4D.4-CA.  207. 

W  3D.*  CM.  765. 
U)  2  Mont.  ^  A.  61. 

(g)  2  Mont.  4  A.  160.  On 
^^  cue  being  cited,  some  re- 
^ki  were  made  on  the  terms 
in  vhich  the  Chief  Judge  is  re- 
P'Moitcd  in  the  report  of  his 
Jn^gQeDt  to  state  his  difference 
'  opinioa  firtwn  the  judges  who 
Wd  BoydiU  Y.  M'MUhatt; 
*^  ft  reference  was  then  made  to 
*•  feport  in  the  Law  Journal^ 
^<»».IV.(^.S.)  aiiiJk.29.to8how 
^  hia  Honor  was  alluding  to 
^^  opioion  previous  to  the  de- 
'^  of  Boydell  ▼.  M'Mkhatl. 
^  howerer  the  case  as  reported 
l^  Oeacoa  i^  Ckitty,  703,  p. 
'16. 

(*)  1  Mont.  D.  *  De  Ges, 


1855. 


Mont.    D.  4    De  Gcx, 
Moni.  D.  Sf  De  Gei, 


(0 
443. 

(A)  2 
591. 

(/)  2  Mont.  D.  ^  De  Gex, 
725. 
(m)  1  De  Gejr,531. 

(n)  18  Law  J.  (N.  S.)  Bank. 
16 ;  13  Jur.  486.  The  Court 
having  sent  for  the  original  peti- 
tion in  this  case,  the  Lord  Chan- 
cellor said  that  it  was  not  a  case 
of  the  mortgage  of  a  leasehold 
house  and  fixtures,  hut  of  a  bill 
of  sale  of  fixtures  independent  of 
the  house.  According  to  the  note 
which  one  of  the  present  Report- 
ers took  of  the  case,  nothing  was 
decided  except  that  the  claim  of 
the  Petitioner  was  too  doubtful 
to  entitle  him  to  the  common 
mortgagee's  order  in  Bankruptcy. 
The  Vice-Chancellor  offered  him 
an  opportunity  of  filing  a  bill, 
which  his  counsel  declined. 
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[The  Lord  Justice  Knight  Bruce,  in  the  courw 
Mr.  Malins'  argument,  referred  to  Wilde  v.  Waters 
and  Bishop  v.  Elliott  (J).] 

Mr.  Bilton  replied. 


Nofo,  23.  The  Lord  Chancellor. 

This  was  an  appeal  against  a  decision  of  one  of 
Commissioners  in  Bankruptcy,  dismissing  the  Petitioi 
Messrs.  Barclay  the   Brewers,  who  cUimed  to  bav 
charge  upon  the  fixtures  in  certain  houses  which  1 
been  mortgaged  to  them. 

The  Bankrupt,  a  Publican,  was  the  occupier  of  a  Pub 
house,  and  had  a  leasehold  interest  in  that  and  four  ot 
houses ;  in  the  Public-house  and  the  other  houses  th 
were  what  are  ordinarily  termed  fixtures,  that  is,  artic 
which  are  fixed  to  a  dwelling-house  for  the  conyenie 
of  the  occupier,  and  which  probably  as  between  heir  i 
executor  would  pass  to  the  heir,  unless  they  were  fixtti 
to  which  the  modern  doctrine  would  apply  that  the  ten: 
might  remove  them  during  the  term.  The  Petitioni 
being  mortgagees  of  the  houses,  contend  that  they  H 
mortgagees  of  the  fixtures  also,  and  consequently  that  t 
were  entitled  to  the  produce  of  the  whole  including 
fixtures.  On  the  other  hand  the  Commissioner  1 
that  the  fixtures,  the  Bankrupt  being  in  possession  o'F 
house  he  had  mortgaged,  must  be  considered  as 
goods  of  another  in  the  order  and  disposition  of  the  Ba 
rupt  as  the  reputed  owner,  and  that  therefore  the  prod 
of  those  fixtures  was  to  go  to  the  general  creditors, 


(a)  19  Jtir.  1021. 


(6)  19  Jacr.  962. 
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sTBOt  to  the  Messrs.  Barclisy  the  Petitioners;  and  from 
C:Ym^  <leeiskm  tfae  present  appeal  was  presented. 

The  question  arises  under  the  bimdred  and  twenty- 

^&^%h  clause  of  the  Bankrupt  Law  Consolidation  Act 

1  ^^49,  there  not  having  been  an  exactly  similar   pro- 

^vi^ion  with  reference  to  all  that  is  in  question  in  this 

^^muae  in  the  preceding  Acts.     This  section  enacts,  "  That 

if    aay  bankrupt  at   the   time    he    becomes    bankrupt 

^ball  by  the  consent  and  permission  of  the  true  owner 

^bicfeofy   ba?e  in   his   possession,  order   or  disposition 

ly  goods  or  chattels  whereof  he  was  reputed  owner, 

whereof  he  had  taken  upon  him  the  sale,  alteration 

€>«*  disposition  as  owner,  the  Court  shall    have   power 

to  order  the  same  to  be  sold  and  disposed  of  for  the 

b^Nfiefit  of  the  creditors  under  the  bankruptcy  ;**  and  then 

follow  certain  provisoes  which  do  not  apply  to  the  case. 

Under  the  former  Acts  the  enactment  was,  not  that  the 

Ocurt  should  have  power  to  order  the  goods  to  be  sold, 

bait  that  they  should  pass  at  once  to  the  assignees,  but 

it  was' the  same  as  to  what  constituted  goods  in  the  order 

A^  disposition  of  the  bankrupt.    The  object  of  the  clause 

clearly  was  to  prevent  persons  from  enabling  traders  to 

obtain  credit  from  an  appearance  of  wealth  which  was  not 

^^.    This  has  been  often  alluded  to,  and  the  cases  are 

^^  dearly  stated  by  Lord  Redesdcde  in  J&y  v.  Camp- 

*«fl(a),  which  is  quoted  in  Mr.  Shelf ord's  very  valuable 

little  book.  On  the  Law  of  Bankruptcy,  page  1 73.     Lord 

^fdesdale  says,  ^'  That  clause  refers  to  chattels  in  the 

PosieaeioB  of  the  bankrupt,  '  in  his  order  and  disposition 

^th  consent  of  the  true  owner,'  that  means  where  the 

possession,  order  and  disposition  is  in  a  person  who  is 

not  the  owner,  to  whom  they  do  not  properly  belong,  and 

who  ought  not  to  have  them,  but  whom  the  owner  per- 

^'^  4inconscientiously,  as  the  Act  supposes,  to  have  such 

order 

(a)  1  Sch.  i  Uf.  336. 
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ordep  and  disposition."  The  clausethereroredoesnotapplj 
to  cases  where  the  possession  is  in  the  ordinary  cooneot 
business,  and  where  it  cannot  reasonably  induce  penom 
to  give  credit.  On  this  principle  was  decided  the  recent 
case  of  Whitfield  v.  Brand  {a\  where  the  Court  hdd 
that  books  left  in  the  hands  of  a  bookseller,  to  be  sold 
by  him  in  the  ordinary  course  of  trade,  did  not  pM 
to  his  assignees,  it  being  notorious  that  books  are  left 
with  publishers  or  others  in  large  quantities,  to  be  nU 
on  account  of  the  person  who  leaves  them.  The  tame 
principle  is  laid  down  in  Mcue  v.  CadeU(b\  decided 
by  Lord  Mansfield.  Here  the  question  is  as  to  fixture^ 
trade  fixtures,  and  what  I  may  call  domestic  fixtareii 
and  I  wish  to  state  that  by  "  fixtures''  we,  for  the  Lorii 
Justices  and  myself  take  the  same  view  of  the  caie, 
understand  such  things  as  are  ordinarily  affixed  to  the 
freehold  for  the  convenience  of  the  occupier,  and  which 
may  be  removed  without  material  injury  to  the  freehold, 
such  will  be  machinery,  using  a  generic  term,  and,  io  \ 
houses,  grates,  cupboards  and  other  like  things. 


The  law  has  from  early  times  held,  that  in  many  cas^* 
such  things,  when  put  or  fixed  by  the  tenant,  may  ^^ 
certain  conditions  be  removed  by  him  without  givioj 
any  ground  of  complaint  to  the  landlord ;  and  we  wiM 
assume  that  to  be  the  case  as  to  the  fixtures  now  in  di*" 
pute.  Of  course,  if  these  were  not  fixtures  coming  vxA^^ 
that  description,  all  question  would  be  at  an  end,  aod*^* 
assume,  for  the  purpose  of  this  argument,  that  these  %f^ 
fixtures  which  might  be  removed  by  the  tenant  with(^^^ 
giving  any  ground  of  action  to  the  landlord.  Still,  »^ 
long  as  the  term  subsists,  they  have  no  existence  sep^" 
rate  from  the  soil  or  building  to  which  they  are  annes^i 
and  in  case  of  bankruptcy  the  right  to  remove  tb^^ 

wbi^^ 

(a)  16  M,  4r  ir.  282.  (6)  Cooper,  232. 
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l&ich  belongs  to  the  tenant  would  pass  to  his  assignees, 
ndl  they  would  have  against  the  landlord  the  same  right 
B  the  bankrupt  himself  had.  If,  however,  the  bankrupt 
wtm  previously  to  his  bankruptcy  parted  with  the  house  or 
»u.ilding,  he  has,  prima  facie  at  least,  parted  with  the 
bcturea.  This  was  the  principle  upon  which  the  Court 
»f  Queen's  Bench  acted  in  Colegrave  v.  Dias  Santos  (a), 
Eft  1834,  and  it  can  make  no  difference  whether  the  con- 
'^eyance  is  absolute  or  only  by  way  of  mortgage.  Here 
lie  conveyance,  I  should  rather  say  assignment,  was 
xuule  by  way  of  mortgage,  and  it  is  clear  that  if  there 
Clad  been  no  bankruptcy,  the  Petitioners  would  have 
been  entitled  to  the  fixtures ;  they  were  treated  as  part 
oF  the  houses  assigned,  and  not  as  having  any  separate 
existence.  The  assignment  having  been  by  way  of  mort- 
gage only,  the  bankrupt  retained  possession  of  the  house 
KS  is  usual  in  similar  transactions,  and  of  course  of  the 
&3Cture8.  The  question  then  is,  whether  this  is  a  pos- 
session and  reputed  ownership  within  the  meaning  of  the 
::l&U8e  of  the  Statute. 


1855. 

£r  parte 

Barclay 

and  Others. 

In  re 
Gawar. 


I  will  consider  the  case,  first,  as  if  it  were  untouched 
^>y  any  previous  decision.     The  object  of  the  clause  in 
€{U€8tion  is  to  prevent  fictitious  credit  by  an  appearance 
^f  wealth,  but  it  is  scarcely   possible  to  suppose  that 
cwdit  is  ever  really  given  upon  the  faith  of  fixtures  as 
distinguished  firom  a  house.     The  Statute,  it  is  admitted, 
does  not  apply  to  the  house,  and  the  creditor  is  bound  to 
^^  notice  that  the  house  is  or  may  be  mortgaged  to 
another ;  and  if  the  house  is  mortgaged,  the  presumption 
>s  that  all  is  mortgaged  which  would  pass  under  the  con- 
veyance of  the  bouse.     If  indeed  the  mortgage  does  not 
expressly  or  impliedly  include  the  fixtures,  then,  sup- 
posing them  to  be  fixtures  which  the  tenant  has  a  right 


(a)  2  B.  4  C.  76. 
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as  between  himself  and  his  landlord  to  reoMve,  tbe; 
will  belong  to  the  assignees,  not  under  the  order  ml 
disposition  clause,  but  because  they  were  the  profertf 
of  the  bankrupt;  this  was  the  case  of  IVappes  f.Saf' 
ter(a).  If,  however,  the  bankrupt  has  by  his  m&tigi$t 
parted  with  his  property  in  the  fixtures,  his  subsefsat 
possession  is  not  a  possession  of  theni  as  goods  lad 
chattels,  but  as  part  of  the  house.  This  woaU  ke 
my  clear  opinion  of  the  case,  and  I  believe  that  af  Wf 
learned  brethren  also,  had  the  question  now  to  be  dedM 
for  the  first  time.  In  truth,  the  whole  provision  ii  ose 
little  adapted  to  the  actual  state  of  society,  even  if  its 
applied  to  the  case  of  stock  in  a  shop,  for  credit  I  befien 
is  given,  generally  at  least,  not  upon  such  appearttoei, 
but  upon  the  character  of  the  person  trusted.  1  dit* 
claim,  however,  for  myself  and  I  believe  for  my  letfoed 
brethren  also,  any  such  principle  of  decision.  If  the 
case  were  res  integra,  we  should  be  bound  to  decide  't 
according  to  the  language  of  the  Statute,  interpretiaf 
that  language  of  course  so  as  fairly  to  carry  its  object 
into  effect ;  and  acting  upon  that,  I  should  have  no  hesi- 
tation, for  the  reasons  already  adverted  to,  in  saying  i^ 
even  if  there  were  no  previous  decision  to  guide  as,  the* 
fixtures  were  not  goods  and  chattels  in  the 
of  the  bankrupt  within  the  meaning  of  the  Statute. 


Not  only,  however,  is  the  case  not  res  Integra,  M  the 
question  has  for  nearly  half  a  century  been  considered  * 
We8tmi$Mter  Hall  as  perfectly  settled.  It  was  foUy  ^ 
oussed  in  Horn  v.  Baker  (6),  and  the  judg^neot  of  ^ 
Court  was  there  distinct  and  unanimous;  and  to  tM 
decision  the  Court  of  Queen's  Bench  adhered  in  CH^ 
V.  Crawnshawic)  in  1832,  and  in  Coombs  v.  JSeawmni  L^ 


(fl)  2Cromp,SfM.  179. 
(6)  9  Eati,  215. 


(c)  3  B.  4-  Ad.  804. 

(d)  5  B./^  Ad.  72. 
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1833.     In  these  cases  the  authority  of  Horn  v.  Baker 
treated  as  conclusive,  as  also  by  the  Court  of  Ex- 
cb^quer  in  Boydell  v.  M'Michael  (a)  in  1834.     In  this 
C^oiirt  too,  Sir  John  Leach^  in  Rufford  v.  Bishop  (h)  in 
1 829,  and  Sir  Lancelot  Shadwell,  in  Hubbard  v.  Bag- 
^A^zv(c)  in  1831,  took  the  same  course.    Indeed,  I  am  not 
WL'WBTe,  nor  are  my  learned  brethren,  of  a  single  case  in 
^'^^ttminster  Hall  where  the  doctrine  of  Horn  v.  Baher 
lias  been  departed  from.     It  is  true  that  in  Trappes  v. 
-Barter  (d)  some  expressions  fell  from  Lord  Lyndhurst 
"wrhich  are  supposed  to  have  been  at  variance  with  the 
principle  on  which  the  cases  have  proceeded,  although  he 
cloes  not  in  terms  question  their  soundness.    The  decision 
in  Trappes  v.  Harter  was  clearly  right,  that  is  it  was  right 
if  the  Court  came  to  the  conclusion  stated  at  the  bottom  of 
pa^  181  of  the  report,  that  the  machinery  in  question  did 
not  pass  by  the  mortgage,  but  that  it  was  the  property  of 
tbe  bankrupts  at  the  time  of  the  bankruptcy  and  so  passed 
tf^    their  assignees.     What,  however,  is  relied  on  for  the 
I^^^tpondents,  is  the  language  of  Lord  Lyndhurst  in  his 
juc^gment  at  the  bottom  of  page  180  of  the  report,  where 
^^    is  represented  to  have  used   thege    words,   "  The 
KA^chinery  in  this  case  appears  to  have  been  in  the  re- 
l>Uited  ownership  of  the  bankrupts,  and  they  obtained 
c«-^?dit  by  reason  of  their  possession  of  it,  and  we  are  of 
(>l>inion  that  it  formed  part  of  the  partnership  estate,  and 
I>£LS8ed  to  the  assignees  as  such."    This,  it  was  argued, 
frlscwed  that  Lord  Lyndhurst,  or  rather  the  Court  of  Ex- 
chequer, considered  the  fixtures  to  be  in  the  possession 
order  and  disposition  of  the  bankrupts  independent  of 
their  title  as  owners,  but  this  \s  not  the  fair  explanation 
oF  the  language  used,  which  must  be  looked  to  with  re- 
ference to  the  facts  which  were  found  by  the  special  case 

upon 
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(a)  1  C.  M.  *  JR.  177. 
(if)  5  Jlusf.346. 


(c)  4  Sim,  326. 

{d)  2  Cromp,  ^  M,  153. 
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upon  which  the  Court  was  to  pronounce  judgment  Among 
the  facts  so  found,  I  observe  that  it  is  stated  at  the 
bottom  of  page  159  of  the  report,  that  "they,"  that  ii  the 
bankrupts,  "  had  all  the  machinery  in  their  possetiioD 
order  and  disposition,  and  were  the  reputed  ownen 
thereof.*'  It  was  no  doubt  with  reference  to  the  bc^w 
found,  that  the  observation  in  question  was  made,  thoogb 
I  must  remark  that  the  finding  itself  is  calculated  to  mb- 
lead.  It  was  most  probably  true  that  the  bankrupts  were 
the  reputed  owners,  for,  according  to  the  facts  found,  tbef 
were  the  real  owners ;  and,  supposing  this  was  generallj 
known,  they  would  naturally  be  the  reputed  ownen. 
The  Statute,  however,  does  not  apply  to  the  case  of  a 
bankrupt  in  possession  of  his  own  goods ;  it  is  coofioed 
to  the  case  of  a  person  in  possession  of  the  gooda  of 
another. 

This  principle,  which  I  may  observe  is  clearly  stated 
by  Lord  Redesdale,  was  forcibly  illustrated  by  a  case  in 
the  Court  of  Exchequer  of  Loctd  v.  Green  {a).  That 
was  a  case  of  this  sort :  the  bankrupt  had  shordj  pr^ 
vious  to  his  bankruptcy  fraudulently  purchased  certain 
goods,  the  particulars  of  the  fraud  it  is  not  necessary  to 
state,  but  he  had  so  purchased  them  that  the  vendor 
might  on  principles  of  law,  if  he  had  thought  fit,  have  re- 
pudiated the  sale  and  reclaimed  the  goods;  before  be  bad 
done  so  the  bankruptcy  took  place,  and  the  question  then 
was,  the  vendor  having  discovered  the  firaud  and  iot^ 
fered  by  claiming  the  goods,  whether  he  could  do  sOt^ 
it  was  contended  that  they  had  clearly  passed  to  tbe 
assignees,  for  that  if  they  were  not  the  bankrupt's  o^^ 
goods,  they  were  in  his  order  and  disposition  as  rep^^^ 
owner.  Certainly,  at  the  first  blush,  that  is  very  tP^^ 
the  impression  that  would  strike  any  person,  but  the  C3<>*^ 


(<i)  15  M.  if  W.  216. 
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<>^  Exchequer,  after  great  deliberation,  came  to  the  con- 
clusion that  the  Statute  did  not  apply.     The  judgment 
^^st^  delivered'  by  Mr.  Baron  Parke^  and  is  to  be  found 
At     page  222  of  the  Report,  and  as  it  contains  I  think 
^&]  liable  observations  as  applicable  to  the  present  case, 
I     ^11  shortly  state  it,  as  the  case  was    not  I    believe 
referred  to  at  the  bar ; — "  Not  being  bound,  therefore, 
\yy    decision,   we  must  consider   whether   this   case   is 
w^ithin  the  2\  Jac.  1.     The  meaning  of  this  Statute  is 
Tirell  explained  by  Lord  JRedesdale  in  Joy  v.  Campbell^ 
I    Sch.  &  Lef.  336,  in  construing  the  analogous  Irish 
A.crt.     His  Lordship  says  that  '  it  refers  to  chattels  where 
ttm^  possession  order  and  disposition  is  in  a  person  who 
is    viot  the  owner,  to  whom  they  do  not  properly  belong, 
V  1:^0  ought  not  to  have  them,  but  whom  the  owner  per- 
ni'^  onconscientiously,  as  the  Act  supposes,  to  have  such 
ov-der  and  disposition.* — *  The  object  was  to  prevent  deceit 
y>y  a  trader,  from  the  visible  possession  of  property  to 
wlimichhe  was  not  entitled  ;  but  in  the  construction  of  the 
A.<3ttbe  nature  of  the  possession  has  always  been  con- 
«<i€red,  and  the   words  have  been  construed  to  mean 
pc>s8e88ion  of  the  goods  of  another  with   the  consent  ^of 
t«ie  true  owner.'     In  order,  therefore,  to  bring  the  case 
^^^•liin  the  Statute,  there  must  be  a  real  owner  distinct 
^om  an  apparent  owner,  and  the  real  owner  must  consent 
^^  the  apparent  ownership  as  such  ;  but  in  this  case  the 
^JaintiflFs  never  did  consent  to  the  apparent  ownership  as 
^^ch  ;  they  never  contemplated  the  permitting  the  bank- 
*^pt  to  obtain  a  credit  by  means  of  the  possession  and 
apparent  ownership  of   property  which  really  did  not 
^^long  to  him.     They  intended  to  part  with  the  property 
Itself,  and  to  divest  themselves  altogether  of  all  right  of 
^t ;  and  although,  in  consequence  of  the  bankrupt*s  fraud 
upon  them,  they  had  a  right  to  annul  the  contract  and  be 
again  the  real  owners,  that  right  they  did  not  exercise  till 
after  (he  bankruptcy ;  and,  consequently,  at  the  time  of 

the 
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1855.  the  act  of  bankruptcy,  upon  which  the  title  of  assignees 

^TT"^^  depends,  the  bankrupt  was  not  apparent  owner,  but  red 

Barclay  owner,  and  the  Statute  does  not  apply."     It  is  impossible 

and  Othen.  ^^  g,^  j  ^  ^^^  which  more  strongly  illustrates  the  doctrine 

Gawan.  under  consideration. 

I  have  thought  it  right  to  make  these  observations  io 
consequence  of  what  fell  from  Lord  Lyndhurst  extraju- 
dicially, and  which  I  believe  bad  referenoe  solely  to  the 
facts  found  in  the  case  with  which  alone  the  Court  had 
to  deal.  Be  that,  however,  as  it  may,  the  decision  clearly 
proceeded  on  another  ground ;  and  though  JVappes  ▼• 
Barter  was  cited  in  the  subsequent  case  of  Boydell 
v.  M^Michael,  the  Court  of  Exchequer  considered  the 
authority  of  Horn  v.  Baker  to  be  altogether  unshaken. 

Such  being  the  clear  and  uniform  course  of  decision  in 
Westminjster  Hall,  it  is  matter  of  regret  that  the  learned 
Commissioner  of  Bankrupt  should  have  considered  the 
point  as  one  open  for  discussion.  When  a  construction 
has  once  been  deliberately  put  on  the  language  of  a 
Sti^ute,  it  is  with  great  hesitation  and  reluctance  that  any 
Court,  not  acting  as  a  Court  of  Appeal,  construes  the 
same  language  differently.  The  administration  of  the 
estates  of  bankrupts,  according  to  the  provisions  of  the 
Bankrupt  Laws,  is  placed  exclusively  in  the  hands  of  the 
Commissioners  of  Bankrupt,  subject  to  certain  rights  of 
appeal :  but  the  construction  of  the  Statutes,  as  to  what 
does  or  does  not  constitute  the  property  to  be  adminis- 
tered, is  a  duty  necessarily  vested  in  the  superior  Courts 
of  Westminster  Hall,  to  which  the  Commissioners  are 
bound  to  defer.  In  the  case  before  us,  assuming  as  I  do 
that  the  fixtures,  trade  and  others,  are  such  as  passed  by 
the  mortgage  to  Messrs*  Barclay,  it  is  clear  on  authority 
that  they  have  a  good  title  against  the  Assignees,  and  are 
entitled  to  the  relief  they  ask. 

7%« 
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Some  discussion  then  took  place  on  the  question  of  the 
^^^taboth  of  the  Appeal,  and  of  the  Petition  for  sale  to    ^^^  ^^^«" 
^fae  Commissioners.  cfwl 

Nfr.  IfaKns  stated  that  the  general  practice  of  the  Com- 
i^ciissioners  was  to  make  an  equitable  mortgagee  pay  the 
oosts  of  his  petition  for  sale,  whether  he  was  equitable 
■3cu>iigagee  bj  mere  deposit  of  deeds,  or  by  a  deposit 
acoompanied  by  a  memorandum. 

S'keir  Lordships,  adverting  to  the  distinction  which 
formerly  existed,  namely  that  an  equitably  mortgagee  by 
a  mere  deposit  paid  the  costs  of  the  petition,  but  that  a 
nyetnorandum  entitled  him  to  his  costs  out  of  the  proceeds 
of  the  sale  of  the  mortgage,  expressed  an  opinion  that  the 
present  practice  as  stated  to  them  was  not  correct,  and,  in 
reference  to  the  case  before  the  Court,  ordered  the  Peti- 
tioners' costs  of  the  appeal  to  be  paid  out  of  the  estate, 
and  all  other  costs  to  be  added  to  their  security. 
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Jan.  23,  27. 

Before  The 
Lords  Jus- 

TICEB. 

A  deed  of  in- 
spectonhip, 
containing  a 
covenant  by  a 
debtor  for  pay- 
ment of  his 
debts  in  full  by 
instalments, 
and  a  covenant 
on  the  part  of 
the  creditors 
executing  the 


Ex  parte  SAMUEL  WILKES. 
In  the  Matter  of  SAMUEL  WILKES,  a  Trader  within 
the  meaning  of  the  Laws  in  force  concerning  Bank- 
rupts, and  of  the  Deed  of  Arrangement  between  him 
and  his  creditors. 

rpHIS  was  the  appeal  of  Samuel  WUket  from  the 

decision  of  Mr.  Commissioner  Balguy^  refiuing 

to  grant  to  the  Appellant  an  order  or  certificate  under 

the  2^5th  section  (a)  of  the  Bankrupt  Law  Consolida* 

tiofl 


(a)  Tliis  section,  and  those  in  connection  with  which  the  Cooit  ImU 
that  it  must  be  construed,  are  as  follows : — 

224.  '*  That  every  deed  or  memorandum  of  arrangement  now  cr 

hereafter  entered  into  between  any  such  trader  and  his  crsditon,  w 

signed  by  or  on  behalf  of  six-sevenths  in  number  and  value  of  tboN 

deed  not  to  sue  creditors  whose  debts  amount  to  ten  pounds  and  upwards,  tonduiK 

.. u .«  .  ^  >uch  trader's  liabilities,  and  his  release  therefrom,  and  the  diibAn- 

ti me,  but  not  »                                  ,        i      -     .  ji.         ^ 

providing,  ex-  ^i^"*  inspection,  conduct,  management  and  mode  of  winding^  " 

cept  in  certain  his  estate,  or  all  or  any  of  such  matters,  or  any  matters  having  ttfa^ 

events,  for  the  ence  thereto,  shall  (subject  to  the  conditions  hereinafter  mentioiirf) 

T\le'X!btor^s  ^®  ^^  effectual  and  obligatory  in  all  respecto  upon  all  the  credfton 

g3^(^ H^lfl  who  shall  not  have  signed  such  deed  or  memorandum  of  arruigeiBeiit 

not  to  be  a  as  if  they  had  duly  signed  the  same ;  and  such  deed  or  mtimanxA^ 

deed  of  ar-  when  so  signed,  shall  not  be  or  be  liable  to  be  disturbed  or  impfi^ 

rangement  ^     reason  of  any  prior  or  subsequent  act  of  bankruptcy:  pi«*iW 

withmthepro-  ;            ,                      ,.        ,   ,,  .                   »           i.       .       i-.mi 

visions  of  the  *'ways,  that  every  creditor  shall  be  accounted  a  creditor  m  vsiw  » 

Bankrupt  Law  respect  of  such  amount  only  as  upon  an  account  fairly  stated*  ^ 
Consoliaation     allowing  the  value  of  mortgaged  property  and  other  such  afsiW'" 

Act  respecting  gpcurities  or  liens  from  such  trader,  shall  appear  to  be  the  blU** 
arrangements     ,      .    , .     „ 
by  deed.  due  to  him. 

Before  cer-         225.  "  That  no  such  deed  or  memorandum  of  arrangement  wv*  "* 
tifying  that  a      effectual  or  obligatory  upon  any  creditor  who  shall  not  hare  s^pen  tfe* 
deed  has  been     ga^e^  until  after  the  expiration  of  three  months  from  the  tiff*  •* 
executed  by 
the  majority 

required  by  .   .  #fct 

those  provisions,  the  Commissioner  ought  to  be  satisfied  that  the  deed  if  one  within  tn 
scope  of  them. 
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^^^^^dation  Act,  1840,  certifying  that  a  deed  of  arrange- 
^^^^^t  had  been  executed  by  six-sevenths  of  the  Appellant's 

creditors. 


^•' "^ioh  Kich  creditor  shall  have  had  notice  from  such  trader  of  his  sus- 

I*^«a»ion  of  payment,  and  of  such  deed  or  memorandum  of  arrange- 

*"-"^»»t,  unless  such  trader  shall  within  such  time  obtain  from  the  Court 

^^^     order  or  certificate  of  the  said  Court  declaring  or  certifying  that 

•lacli  deed  or  memorandum  of  arrangement  has  been  duly  signed  by 

^P   on  behalf  of  such  majority  of  the  creditors  as  aforesaid;  and  it  shall 

be   lawful  for  the  Court  within  the  district  of  which  the  trader  shall 

Ha.^r«  resided  or  carried  on  business  for  six  months  next  immediately 

pr«  ^dmg  his  suspension  of  payment  to  make  such  order  or  certificate 

otB    t.he  petition  of  any  such  trader,  and  to  exercise  jurisdiction  in  and 

ocr^s-  the  matters  of  any  such  application  ;  and  no  creditor  who  shall 

Do^    have  had  fourteen  days  notice  of  any  intended  application  for  such 

or^d^-ror  certificate  as  aforesaid  shall  be  bound  thereby." 

^^  26.  '*  That  when  the  trustee  or  inspector  under  any  such  deed  or 
m^vTBiorandum  of  arrangement,  or  if  there  shall  be  no  such  trustee  or 
w^»^t*<ctor,  when  any  two  of  the  creditors  shall  be  satisfied  that  six- 
•f^'^^oths  in  number  and  value  of  the  creditors  whose  debts  amount  to 
^^■^^  ixwnds  and  upwards  have  signed  such  deed  or  memorandum,  it 
"  '"l-lbe  lawful  for  such  trustee  or  inspector,  or  for  such  two  creditors, 
**  "^he  case  may  be,  to  certify  the  same  to  the  Court  in  writing,  and 
"^^^^  certificate  shall  be  filed  with  the  Registrar  of  the  Court,  and  shall 
***^*"«ipon  be  primft  facie  evidence  in  all  Courts  of  law  and  equity  that 
**^^^  deed  or  memorandum  of  arrangement  has  been  so  signed." 

^^27.  **  That  every  such  certificate  as  last  aforesaid  shall  have  ap- 
P*^*«  ^ed  thereto  a  full  account  of  the  debts  of  such  trader,  together 
^^^^the  names,  residences  and  occupations  of  his  creditors,  and  shall 
"^      ^looompanied  by  an  afiidavit  by  such  trader  verifying  the  same ; 
w^d  any  omission  in  such  account,  or  the  insertion  therein  of  any  debt 
***^  really  existing,  or  of  any  larger  amount  of  debt  than  that  really 
****^g»  *nd  which  shall  appear  to  the  Court  to  have  been  made 
tcsvoQgh  the  culpable  negligence  or  fraud  of  such  trader,  with  intent  to 
^^ft^^nd  any  of  his  creditors,  shall  deprive  him  of  the  benefit  of  the 
pr«M.isions  of  this  act  with  respect  to  arrangements  by  deed,  and  of  the 
^lacharge  proposed  in  any  such  deed  or  memorandum  of  arrangement : 
Provided  always,  that  any  omission,  insertion  or  incorrectness  in  such 
AceoQDt,  which  shall  not  have  been  made  through  such  culpable  neg- 
ligence or  fraud  as  aforesaid,  shall  not  defeat  or  otherwise  affect  such 
^fi«l  or  memorandum  of  arrangement." 

228,  *'  That  the  creditors  of  every  such  trader  shall  have  the  same 
^f  respectively  as  to  set-off,  mutual  credit,  lieu  and  priority,  and 
^Ol.    V.  F  F  D.MG. 
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creditors.  The  ground  of  the  refusal  was  that  the  dcx»i- 
ment  in  question  was  not  a  deed  within  the  nqueaning  o( 
the.  above  sections. 

It  was  dated  on  the  22nd  of  November  1854,  and  pur- 
ported to  be  made  between  the  Appellant  of  the  first  part, 
certain  persons  named  as  inspectors  of  the  second  part, 
and  the  several  persons  whose  names  and  seals  were  set 
and  affixed  to  the  deed,  being  severally  creditors  or 
agents  of  creditors  of  the  Appellant,  of  the  third  part. 
It  recited  that  the  Appellant  was  then  indebted  to  the 
parties  thereto  of  the  third  part  respectively,  or  to  their 
respective  principals,  in  the  several  suras  of  money  set 
opposite  to  their  respective  names  in  the  schedule  there- 
under written.  It  further  recited  that  at  a  meeting  of 
the  creditors  of  the  Appellant,  held  on  the  fifth  day  of 
October  then  last,  it  was  represented  to  them,  by  or  on 
behalf  of  the  Appellant,  that  through  various  unforeseen 

circumstances 


joint  and  separate  assets  shall  be  distributed  in  like  iqaDiier  as  ia 
bankruptcy  ;  and  no  creditor  shall  be  prejudiced  or  affected  by  bfODg 
a  party  to  any  such  deed  or  roeroorandum  of  arrangement  as  aforenid, 
or  by  the  same  being  obligatory  upon  him  as  to  his  rigl^t  or  remedy 
against  any  person  other  than  such  trader ;  and  every  person  ifho 
would  be  entitled  to  prove  in  bankruptcy  shall  be  deemed  a  creditor 
within  the  meaning  of  the  provisions  of  this  act  with  respect  to  arrai^ge* 
ments  by  deed." 

229.  "  That  if  any  creditor  of  any  trader  shall  be  desiroua  to  show 
that  the  administration  of  the  estate  of  such  trader  has  not  been  dnly^ 
conducted  in  conformity  with  such  deed  or  memorandum  of  i 
ment,  it  shall  be  lawful  for  him  to  apply  to  the  Court  by  petition,  i 
ported  by  affidavit,  stating  any  facts  or  circumstances  to  show 
such  administration  has  not  been  duly  conducted,  and  thereupon  Onm 
Court  shall  have  full  power,  and  it  is  hereby  fully  authorized  to  OOB- 
sider  the  subject-matter  of  such  application,  and  if  it  shall  think  fin 
may  direct  any  inquiry,  and  in  such  manner  as  it  shall  think  pnfMTM 
into  the  subject  of  such  application,  and  generally  may  make  aodif 
order  and  exercise  such  jurisdiction  in  or  over  the  subject-matlfr  aft 
such  application  and  the  costs  thereof  as  to  the  said  Court  shall  9ff9U 
just." 
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Circumstances  he  was  unable  to  pay  immediately  all  debts 

*rid  demands  owing  by  him,  but  that  his  mines,  minerals, 

^'^^^^V  in  trade,  the  debts  owing  him,  and  other  his  estate 

«rmcleflfect8  at  Titfard,  in  the  county  of  Stafford,  would 

i/i     "^ocess  of  time  be  sufficient  for  that  purpose,  and  that 

b^       cottid  realize  the  same  if  extended  time  were  given 

bi  mrmi  for  payment,  and  that  it  was  therefore  agreed  that 

tl^  -^F=^  term  or  times  thereinafter  given  to  the  Appellant  for 

th  ^^  collection,  getting  in,  working  and  disposing  of  his 

m  -K.  mes,  minerals,  estate  and  efiects  under  the  inspection 

oF^      the  persons  pardes  of  the  second  part,  and  according 

t(^         the  conditions,  stipulations  and  agreements,  and  in 

QB  ■  ■  liner  thereinafter  contained. 
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3y  the  first  witnessing  part  each  of  the  several  persons 

psB.  arties  thereto  of  the  third  part,  so  far  as  related  to  his 

o'^M^n  acts  and  deeds,  and  the  acts  and  deeds  of  his  heirs, 

e^c^CQtors,  administrators,  partners   or  principals,    did 

tra^a^by  give  and  grant  unto  the  Appellant  full,  free  and 

absolute  liberty  and  licence  to  conduct,   carry  on  and 

^^'»d  up  his  mines,  minerals  trade  and  business  for  the 

^^Tn  of  three  years  from  the  fifth  of  October  then  instant, 

^Uder  the  inspection  and  subject  to  the  approbation  and 

^^'^trol  of  the  inspectors,  if  the  Appellant  should  so  long 

*^^  and  continue  to  observe  and  perform  the  several  cove- 

'^^uta  and  agreements  thereinafter  contained  and  on  his 

t^^it  to  be  observed  and  performed,  unless  the  now  stating 

^^«d  sooner  become  null  and  void  by  virtue  of  the  pro- 

^•^ion  thereinafter  in  that  behalf  contained ;  and  that  the 

^^^eral  persons  parties  thereto  of  the  third  part  respec- 

^^^ely,    and  their  respective  executors,  administrators, 

l^^^tners  or  principals,  partner  or  principal,  would  not, 

during  the  period  of  three  years,  to  commence  and  be 

^^mputed  firom  the  fifth  of  October  then  last,  sue,  arrest, 

prosecate,  impede  or  molest  the  Appellant  in  the  manage- 

tuent,  carrying  on  the  mines,  minerals,  trade,  business  or 

F  F  2  concerns 
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concerns  under  the  control  and  inspection  aforesaid,  nor 
seize  nor  possess  themselves,  himself  or  herself,  of  or 
attach  or  inrerroeddle  with  his  goods,  estate,  property  or 
effects,  or  any  part  thereof;  and  that  in  case  any  or  either 
of  the  several  persons  parties  thereto  of  the  third  part 
respectively,  or  the  executors,  administrators,  partners  or 
principals,  partner  or  principal,  or  any  or  either  of  them, 
should  act  contrary  to  the  agreement  lastly  thereinbefore 
contained,  the  Appellant,  his  heirs,  executors  or  admi- 
nistrators, should  be,  and  he  and  they  was  and  were 
thereby,  thenceforth  and  for  ever  acquitted,  exonerated 
and  discharged  of  and  from  all  and  every  the  debts, 
claims  and  demands  which  were  or  was  due  and  owing 
to  the  person  or  persons  who,  or  whose  executors  or 
administrators,  partners  or  principals,  partner  or  prin- 
cipal, should  act  contrary  to  the  said  agreement  and  all 
proceedings  in  respect  of  the  same;  and  that  in  every 
such  case  the  now  stating  letter  of  licence  and  agreement 
might  be  pleaded  in  release  and  in  bar  to  all  and  every 
such  debts,  claims,  demands  and  proceedings. 


By  the  second  witnessing  part  the  Appellant  cove- 
nanted with  the  inspectors,  and  also  with  each  of  the 
parties  of  the  third  part,  that  the  Appellant  would,  when  . 
requested  by  the  inspectors,  or  any  two  of  them,  makes 
out  in  writing  a  true  account  of  all  his  debts  and  credits,^ 
claims  and  demands,  and  estate  and  property  and  efiectSa^ 
and  of  the  several  charges,  outgoings,  liens  and  incum — 
brances  upon   or  affecting  the  same  respectively,  am 
deliver  the  same,  or  a  fair  copy  thereof,  unto  each  of  tl 
inspectors,  and  would  at  all  times  thereafter  during  th( 
period  thereinbefore  given  him  for  that  purpose  as  afoi 
said,  use  his  best  endeavours,  under  the  direction  of  the 
inspectors,  or  any  two  of  them,  to  collect,  carry  on,  work 
and  get  in  the  aforesaid  mines,  minerals,  estate,  property 
and  effects  for  the  beneBt  of  the  said  creditors,  and  would, 

on 
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on  or  before  the  1st  of  October  1855,  collect  therefrom 

suflScient  to  pay  the  sum  of  65.  8^.  in  the  pound  upon  the 

debts  of  his  said  several  creditors,  and  would  pay  and 

distribute  the  same  unto  and  amongst  his  said  creditors, 

their  respective  executors, administrators  and  assigns,  rate- 

tbly  and  in  proportion  to  the  amount  of  their  respective 

debts ;  the  further  sum  of  &.  8rf.  in  the  pound  on  or  before 

the  1st  of  October  1856 ;  and  the  further  and  final  sum  of 

6».  8d.  in  the  pound  on  or  before  the  1st  of  October  1857 ; 

and  in  the  meantime,  and  until  the  same  monies  should  be 

BO  paid  and  distributed,  would  from  time  to  time  place  or 

^^posit  the  same  for  safe  custody  in  the  hands  of  the 

■^^rmingham  Banking  Company,  in  the  joint   names  of 

^l*«  inspectors,  or  otherwise  dispose  thereof  as  the  in- 

^P^ctors  should  direct,  subject  to  the  proviso  next  there- 

'■^^fter  contained :  provided   always,  that  the  Appellant 

""^'Sht  (so  long  as  he  should  observe  and  perform  the 

'^^.tters  and  things  therein  contained  on  his  part  to  be 

^"Served  and  performed)  be  paid  out  of  his  estate,  trade 

^^^   business  the  weekly  sum  of  4Z.  for  the  maintenance  of 

**^selfandhis  family,  providing  sufficient  profits  were 

^^^de;  and  that  the  inspectors  should,  out  of  the  monies 

«iicb  they  should  receive,  pay  and  retain  all  rent  and 

^^^es,  law  costs,  charges  and  expenses,  salaries,  wages 

^*^d  allowances  for  clerks,  servants  and  others  employed 

^^  the  said  trade,  business  or  concerns,  and  the  charges 

^^*^d  expenses  to  be  incurred  in  getting  in,  managing  and 

^*'^8poBing  of  the  estate  and  effects  in  pursuance  of  the 

^^^;  and  that  if  any  dividend  should  be  made  of  the 

^^tate  and  effects  of  the  Appellant  before  all  his   said 

^^vend  creditors,  by  themselves,  or  their  attorneys  or 

Agents,  should  have  executed  or  otherwise  acceded  to  the 

deed,  the  Appellant  might  retain  the  rateable  dividends 

of  every  such  creditor  or  creditors,  and  pay  the  same  to 

biin,  her  or  them  respectively,  upon  his,  her  or  their 

respectively  so  executing  or  acceding  to  the  deed,  and 

in 
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in  default  of  any  such  dividend  being  so  retdned,  might 
pay  to  such  creditor  or  creditors,  upon  his  or  their  re- 
spectively executing  or  acceding  to  the  now  stating  in- 
denture, a  rateable  dividend  or  dividends  in  proportion  to 
the  amount  of  his  or  their  respective  debt  or  debts  out  of 
any  further  proceeds,  before  any  further  dividend  or 
payment  should  be  made  to  or  amongst  any  of  the  other 
creditors,  but  so  that  no  dividend  already  made  should  be 
disturbed. 


^A\^\ 


Then  followed  a  covenant  by  the  Appellant  not  to 
convey,  assign,  alienate,  dispose  or  in  any  manner  charge 
or  incumber  any  part  of  his  mines,  minerals,  goods, 
estate,  property  or  efiects  without  the  consent  in  writing 
of  the  inspectors,  or  any  two  of  them,  or  the  survivors  or 
survivor  of  them,  and  not  to  do,  or  commit,  or  cause,  or 
procure,  or  knowingly  permit  or  suffer  to  be  done  or 
committed  any  act,  matter  or  thing  whereby  any  of  tbes 
creditors  of  the  Appellant  should  or  might  obtain  or  have 
any  further  or  other  security  or  securities  for  his,  her  on 
their  debt  or  debts  than  that  or  those  which  they  respeo— s^ 
lively  had  at  the  time  of  the  execution  of  the  deed,  ov«:» 
whereby  any  of  the  said  creditors  should  have  or  receive 
a  greater  or  prior  security  or  advantage  in  or  concerning 
his,  her  or  their  debt  or  debts  than  the  other  or  others 
them. 

Then  followed  a  covenant  for  keeping  proper  account 
and  a  declaration  that  the  inspectors  might  appoint 
or  more  clerk  or  clerks,  servant  or  servants,  or  other  per 
son  or  persons  to  assist  the  Appellant  in  the  manage- 
ment, carrying  on,  disposal  and  collection  of  his  mines 
minerals,  trade,  estate,  business  and  efiects  at  such  salary' 
or  wages,  salaries  or  wages,  as  they  in  their  discretions' 
should  think  expedient ;  and  that  such  clerk  or  clerks. 
servant  or  servants,  should  alone  receive  all  debts  due 

th( 
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^^  ^    said  estate  and  pay  all  liabilities  thereon,  and  that 
^^^    Appellant  should  in   no  case  receive   or  pay   any 
"^  ^^  nies  accruing  due  to  or  becoming  payable  from  the      Wilkei. 
«*"^  J  estate.  in  n 

WlLKM. 

~  J'lie  deed  then  contained  a  stipulation,  that  if  the 
A  ■ — ^pellant  should  be  arrested,  taken  in  execution,  attached 
oi~"  otherwise  molested  by  any  of  his  creditors,  or  if  any 
ot-^t~«er  re^on,  cause,  matter  or  thing  occurred  rendering 
sxjm.  ^irh  a  course  advisable,  the  inspectors,  or  the  majority 
oK  them,  might  and  were  thereby  authorized  and  em- 
»^ered  of  their  own  will  and  pleasure  to  enter  into  and 
i  and  seize  and  take  possession  of  the  said  mines, 
mam  vends,  stock  in  trade,  tools,  materials  and  all  other 
{tm^  estate,  eflects  and  premises  of  the  Appellant  at  Tit- 
pt^f^^  aforesaid,  as  and  for  their  own  absolute  property,  as 
fitmllj  and  efiectually  to  all  intents  and  purposes  as  though 
arm  absolute  and  unconditional  assignment  and  assurance 
k^d  already,  by  the  now  stating  indenture,  been  made  by 
the  Appellant  to  them,  the  inspectors  of  the  said  mines, 
"^*>ierals,  stock-in-trade,  materials,  estate,  effects  and 
P>"«aiise8,  but  subject,  nevertheless,  to  the  trusts  and 
''I^on  the  conditions  and  agreements  thereinafter  con- 
fined. 

Then  followed  a  declaration,  that  if  by  reason  of  any 

^^foreseen  cause,  not  wilfully  occasioned  by  the  Appel- 

^^t,  any  delay  should  take  place  in  the  final  settlement 

^  his  aflkirs,  so  as  to  prevent  his  said  several  creditors 

^^^m  receiving  the  full  amount  of  their  respective  debts, 

^^  OT  before  the  expiration  of  the  said  term  of  three  years, 

^^en  and  in  such  case,  at  a  meeting  of  the  said  creditors, 

^'^  be  convened  for  that  purpose,  the  majority  in  num- 

^>«r  and  value  then  present  might,  and  they  were  thereby 

fully  authorized  in  manner  therein  mentioned,  if  they 

«^ouid  think  proper,  to  prolong  or  extend  the  said  term 

thereinbefore 
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thereinbefore  given  for  winding  up  the  afiiiirs  of  the 
Appellant,  and  for  payment  of  his  said  creditors  Id 
manner  aforesaid,  for  the  further  space  of  one  year. 

The  deed  then  contained  a  covenant  by  the  Appete 
to  pay  the  debts  in  full  by  the  above  instalments;  and 
further,  that  if  at  any  time  during  the  said  term  or  such 
extended  term  as  aforesaid  (if  any),  if  the  said  trade, 
business  or  concern  of  the  Appellant  at  TUford  afore- 
said, in  the  judgment  and  opinion  of  the  inspectors,  or 
the  majority  of  them,  should  have  become  or  be  likely  to 
become  embarrassed  or  less  adequate  to  answer  the  pof' 
poses  thereby  intended,  or  in  the  event  of  any  execution 
suit,  proceeding  or  attachment  against  the  person  of  tb* 
Appellant,  or  his  estate,  property  or  effects,  or  his  c^^" 
ecutors  or  administrators,  or  either  of  them,  then  ac^  ' 
in  such  case  it  should  and  might  be  lawful  for  the  i^^ 
spectors,  or  the  majority  of  them,  or  the  survivors  C^ 
survivor  of  them,  of  their  own  will  and  pleasure,  to  ent^ 
into  and  upon  and  seize  and  take  possession  of  the  sai^ 
mines,  minerals,  stock  in  trade,  tools,  materials,  esta^ 
and  effects  and  premises  of  the  Appellant  at  Ttifor"^ 
aforesaid,  and  eject,  put  out  and  remove  him  the  AppeC-- 
lant,  his  executors  and  administrators,  and  bis  and  tbec 
clerks,  servants  and  workmen,  and  to  treat  him,  thei^ 
and  every  of  them  as  trespassers ;  upon  trust  that  tbe^ 
the  inspectors  should  immediately  thereupon,  or  as  soo^ 
after  as  they  or  the  majority  of  them,  or  the  survivor' 
or  survivor  of  them,  should  in  their  or  his  discredoc: 
think  fit,  absolutely  sell  and  dispose  of  all  and  si^ 
gular  the  said  mines,  minerals,  stock  in  trade,  mat^ 
rials,  estate,  effects  and  premises,  either  by  public  aucti^s 
or  private  contract,  or  partly  by  public  auction  and  parl^ 
by  private  contract,  for  such  sum  or  sums  as  could  b^^ 
reasonably  obtained  for  the  same,  and  by  and  out  oftk^ 
proceeds  of  the  said  sale  or  sales  to  pay  to  and  divide 
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tH^     same  amongst  all  and  every  the  said  several  persons 
pai^rties  thereto  of  the  third  part,  rateably  and  in  pro- 
portion to  the  amount  of  their  respective  debts  and  de- 
iift£i.nd8,  until  the  said  creditors  should  have  received  and 
b^^n  pdd  the  full  amount  of  their  respective  debts  and 
d^vnandsy  if  the  said  proceeds  should  so  far  extend,  but 
i^o^     otherwise;    and    that    after    such    last- mentioned 
seizure,  sale  or  payment  or  satisfaction,  out  of  the  pro- 
ceeds of  the  said  seizure  or  sale  as  lastly  mentioned 
^^^oh    and  every   of  the    said  several   persons,   parties 
tliereto  of  tTie  third  part,  should  and  would  accept  the 
ft&mey  whatever  the  amount  might  be,  in  full  satisfaction 
^^^d.  discharge  of  their  respective  debts  and  demands  so 
^^e  from  the  Appellant,  and  would  not  sue,  implead  or 
naolest  the  Appellant,  or  attach  or  intermeddle  with  him 
^r  any  other  estate,  property  or  effects  in  respect  or  on 
•^<5ount  thereof,  or  in  relation  thereto;  and  that  the  now 
^^^ting  indenture  should  and  might  be  pleaded  in  release 
^^  and  in  bar  to  all  and  every  such  debts  and  demands, 
*<5Cions,  suits  and  proceedings  in  respect  or  on  account 
■^^reof,  as  if  a  release  or  acquittance  for  the  same  had 
^^^©n  given  under  the  hand  and  seal,  hands  and  seals,  of 
*^^  said  several  creditors. 


1855. 


Ex  parte 
Wilkes. 

In  re 

WiLKEI. 


fiy  a  further  witnessing  part,  each  of  the  said  several 
^^^I'sons,  parties  thereto  of  the  third  part,  so  far  as  re- 
^^ted  to  the  debt  or  demand  due  to  himself  or  herself, 
^^*'  his  or  her  partners  or  principals,  and  so  far  as  related 
^^^  tlie  acts  and  deeds  of  himself  and  herself,  his  and  her 
*^eirs,  executors  and  administrators,  partner  and  principal, 
^^rtners  and  principals,  covenanted  with  the  Appellant, 
^is    executors  and  administrators,  that  the  said  several 
^iredtors  (parties  or  represented  parties  of  the  third  part) 
^>€   the  Appellant  respectively,  and   their  respective  ex- 
ecutors, administrators,  partner  and  principal,  partners 
and  principals  and  assigns,  would  accept  and   receive 

their 
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I^  parte 

WiLKBI. 

In  re 
W1LKB8. 


their  said  respective  debts  and  demands  so  thefi  doe 
owing  to  them  respectively  from  the  Appellant  as  d 
said,  in  the  manner  and  at  the  times  in  that  beha! 
and  by  the  now  stating  indenture  provided  for  payi 
thereof. 


Then  followed  a  power  of  appointing  new  inspei 
and  covenants  by  the  parties  thereto  of  the  third 
to  indemnify  the  inspectors,  and  also,  so  long  ae 
Appellant  should  observe  and  keep  the  covenant 
agreement  thereinbefore  contained  on  his  part  for 
ment  of  the  said  several  debts  and  demands  at  the  res 
tive  times  and  in  the  proportions  thereinbefore  appoi 
for  payment  thereof,  to  indemnify  the  Appellant  agi 
all  and  all  manner  of  bills,  notes  and  other  negoti 
securities  then  existing,  running  or  outstanding  agi 
him,  or  on  which  he  was  in  any  manner  liable  at 
suit  of  any  or  either  of  the  said  several  persons  piai 
thereto  of  the  third  part,  or  their  indorsees  or  any  o 
third  parties,  by  their  default,  privity,  consent  or  proc 
ment ;  and  of,  from  and  against  all  actions,  suits,  eoY) 
versies,  claims  and  demands  in  respect  or  on  acc< 
thereof  or  in  relation  thereto,  it  being  the  true  10 
and  meaning  of  the  now  stating  indenture  that  an 
every  creditor  to  whom  any  bill  or  note  bearing 
name  of  the  Appellant  should  have  been  given  nhi 
fully  and  effectually  indemnify  the  Appellant,  his  h 
executors,  administrators  and  assigns,  and  his  and  t 
goods  and  chattels,  lands  and  tenements  therefrom. 


The  deed  concluded  with  a  covenant  by  the  Appel 
with  the  inspectors  and  with  the  said  several  pen 
parties  thereto  of  the  third  part,  that  the  Appd 
should  and  would  at  any  time,  at  the  request  of 
inspectors  and  the  survivors  and  survivor  of  them, 
the  executors  and  administrators  of  such  survivor, 
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tl»  costs  and  charges  of  the  estate,  assign  the  said 

**^e«,  minerals,  stock  in  trade,  tools,  materials,  estate, 

^^ct«  and  premises  at  Titford  aforesaid,  unto  the  in- 

'^^ctors  Of  other  the  inspectors  for  the  time  being,  as 


ell 


^  thoald  require,  subject  nevertheless  to  the  indem- 


^J  thereinbefore  mentioned  to  the  Appellant,  in  case 
possession  being  taken  by  the  inspectors  and  the 
•^i^ivors  and  survivor  ot  them,  or  other  the  inspector  or 
'^^^pectors  for  the  time  being. 

Aff  r.  J)e  Gex  in  support  of  the  appeal. 

The  reasons  given  by  the  Commissioner  for  declining 
^^^  certify  that  the  deed  has  been  signed  by  six-sevenths 
^^^  the  creditors  were  threefold. 
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1855. 

Ex  parte 

WiLKIB. 

In  re 

WiLKBI. 


The  first  was  that  the  deed  did  not  purport  to  be  made 
fc>^tween  the  debtor  and  all  his  creditors.  It  purports, 
«owever,  to  be  between  the  debtor,  the  inspectors,  and 
•■^e  parUes  to  the  deed  of  the  third  part,  and  there  is  no 
'^■xiitation  excluding  from  the  parties  of  the  third  part 
^■^y  creditor.  The  deed  does  not  even  contain  a  very 
**«i»^  restriction  of  the  benefit  of  the  deed  to  those  who 
^^^>xxie  in  within  a  limited  time. 


iTfae  next  objection  of  the  Commissioner  was,  that  the 

^d  did  not  contain  an  assignment  of  all  the  debtor's 

I^^operty,  and  the  recent  cases  of  Tetley  v.  Taylor  (a) 

^^"*^cl  JDreir  v.  Collins  (J)  are  relied  upon  in  support  of 

*^5m  objection.     It  is  to  be  observed,  however,  that  the 

^^'^^   must  be  regarded  as  unsettled  on  this  point,  for 

*^^  Court  of  Exchequer  took  one  view  of  the  act  in  this 

^^-pect  and  the  Court  of  Queen's  £ench  another,  and 

although 


C  ^)  6   Rich.  670.      See   also 
^«»iigA  T.  MiddUton,   8   Exch. 


352 ;  Marsh  v.  Higgins,  1  L.  M. 
4  P. 253. 
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1855.       although  the  Court  of  Exchequer  Chamber,  in  Tetle\ 

^^^^"^^      V.  Taylor,  has  adopted  the  view  taken  by  the  Court  c 

Exparie       r^      y  ^_  .       »  .         . 

Wilkes.       Exchequer,  the  same  pomt  has  arisen  in  a  more  recei 

In  re        case  of  Larpent  v.  £ibbt/{a),  which   is  now  pendin 

iLKEs.      before  the  House  of  Lords.     The  difference  between  tl 

Courts  of  Queen's  Bench  and  Exchequer  will  tberefoi 

be  probably  soon  decided  by  the  highest  tribunal ;  an 

if  the  present  case  should  be  thought  to  depend  on  tl 

question  in  difference  between  those  Courts,  your  Lon 

ships  may  perhaps  think  fit  to  refrain  from   decidin 

adversely  to  the  validity  of  the  deed  until  the  case  in  tb 

House  of  Lords  is  decided.     In  the  meantime,  howeve 

the  reasoning  of  Lord  Campbell  in  the  Court  of  Queen 

Bench  seems  unanswerable.     His  Lordship,  after  readio 

the  224th  section,  said  {b),  ''  It  is  impossible  to  conten 

that  these  words  necessarily  require  that  the  deed  shoul 

provide  for  the  distribution  of  all  the  trader's  effects  amooj 

his  creditors,  or  that  they  exclude  a  deed  which  allow 

him  to  remain  in  possession  of  them  on  payment  of  sncl 

a  composition  as  is  satisfactory  to  six-sevenths  of  hi 

creditors,  and  on  performance  of  such  other  stipulation 

as  they  consider  more  for  their  advantage  than  fordnj 

him  into  bankruptcy,  or  requiring  that  his  trade  shall  b 

stopped,  that  all  his  property  shall  be  sold,  and  that  the; 

shall  accept  a  dividend  from  the  fund  produced  by  th 

sale.      The   section,   cautiously   and  anxiously,  guard 

against  the  supposition  that  the  deed,  to  be  protected 

must  embrace  all  the  matters  which  it  enumerates.     W 

can  see  no  absurdity  in  supposing  that  composition  deed 

are  meant  to  be  included  in  the  enactment.     We  kno\ 

that  they  are  very  common  in  practice,  and  are  frequend 

ver 

(a)  Since  decided    (July  23,  stated  that  the  judges 

1855),  hut  on   the  ground  that  agreed  on  the  question 

the  deed  was  executed  before  the  in  TetUj^  v.  Taylor. 
Bankrupt  Law  Consolidation  Act  (6)  I  EU.  ^  BL  528. 

came    into    operation.      It  was 
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very    advantageous  both  for  the  creditors  and  the  debtor. 
Th^    composition  offered  may  be  considerably  more  than 
woiald  be  the  dividend  on  an  immediate  sale  and  dis- 
tribution of  his  effects;  and  he  may  be  enabled  to  pay 
this  composition,  from  the  assistance  of  friends,  and  from 
beivig  permitted  to  avail  himself  of  his  position  in  the 
covxiinercial  world,  which  would  be  utterly  lost  if  he 
'^^r^  made  a  bankrupt.     A  great  power  is  certainly  given 
to   the  sixHsevenths  in  number  and  value  of  the  creditors ; 
^^t   they  can  only  place  the  remaining  seventh  in  the 
»a.OQe  situation  in  which  they  have  placed  themselves; 
&nd  it  surely  would  not  be  imputing  any  absurdity  to  the 
'^gislature,  the  words  employed  by  them  naturally  bear- 
'"^S  such  a  meaning,  if  we  suppose  that  they  considered 
*«  risk  of  the  six-sevenths  in  number  and  value  of  the 
creditors  agreeing  to  accept  a  composition  less  than  they 
Could  obtain  by  resorting  to  their  legal  remedies,  was  so 
SCO  all  as  not  to  deserve  consideration,  or,  at  least,  to  out- 
^^igb  the  risk  of  fair  and  beneficial  deeds  of  arrangement 
^^^*ng  defeated  by  the  refusal  of  one  or  two  creditors  to 
^^^^^  in  the  arrangement,  or  of  dissenting  creditors  ob- 
^*niiig  a  preference  by  refusing  to  concur  until,  by  a 
^    ^^ndestine  bargain,  their  claims  are  fully  satisfied." 


1855. 


Ex  parte 

WlLK£8. 

In  re 
Wilkes. 


But  it  is  submitted  that  the  present  deed  may  be  held 

^lid  without  contravening   the   cases   decided  by  the 

^^Urt  of  Exchequer  and  Court  of  Exchequer  Chamber. 

^  -Xhew  V.  Collins  (a)  the  arrangement  was  that  the  cre- 

^  ^ors  should  take  less  than  20*.  in  the  pound  on  their 

.^^^'^ts,  and  the  decision   turned  on   this  circumstance. 

^  oe    Lord   Chief  Baron  said  (6),  "  Any   deed   which 

^^"^os  to  the  trader  the  surplus,  after  payment  of  a  com- 

^ition,  is  not  in  conformity  with  the  statute ;  so  that 

^    provisions  of  this  deed  are  ultra  what  any  number  of 

'  editors  had  a  right  to  make  obligatory  on  the  rest." 

Mr. 
(a)  6  Eick,  670.  (q)  Ibid.  683. 
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1855.        Mr.  Baron  Alderson  said  (a),  "  By  this  deed  six-eevenths 
of  the  creditors  agree  to  distribute  6s.  8d.  in  the  pound 


Ex  parte 

WiLKEi.      ^"  ^"®  ^®^'  ^^  ^^^^  creditor,  and  then  give  the  reei  to 
In  re        the  insolvent.    Suppose  he  was  able  to  pay  90s.  in  the 
pound  instead  of  6s.  Sd.,  would  it  be  competent  for  six- 
sevenths  of  the  creditors  to  give  him  the  surplus  f     Mr. 
Baron  Piatt  said  {b),  "  If  the  argument  for  the  Defendant 
were  to  prevail  this  consequence  would  follow :  a  trader 
might  have  one  creditor  to  the  amount  of  100/.  and  one 
hundred  creditors  of  9/.  each,  and  the  former,  being  the 
only  creditor  above  10/.,  might  by  deed  enter  into  an 
arrangement  with  the  trader  to  take  five  farthings  in  the 
pound  in  lieu  of  all  the  debts,  though  the  trader  might 
be  well  able  to  pay  20s.,  and  thus  deprive  the  rest  of  the 
creditors  of  their  just  claims."    And  Mr.  Baron  Martm 
said  (c),  ''It  is  not  competent  for  them  to  give  a  portion  j 
of  the  estate  to  the  debtor  himself."    The  present  deed  J 
provides  for  payment  in  full  of  the  creditors,  and  there- 
fore the  reasoning  applicable  to  Drew  v.  Collins  doeaaa 
not  apply  here.    The  same  circumstance  existed  in  Tetlei/^ 
V.  Taylor  as  in  Drew  v.  Collins,  with  the  additional  hxMft 
of  there  being  no  inspectorship  clause.     The  Court  ofr« 
Exchequer  Chamber  in  that  case  held,  that  the  morism.. 
"  touching  such  trader's  liabilities  and  his  release  there— s 
from,  and  the  distribution,  inspection,  conduct,  manage — s 
ment  and  mode  of  winding  up  of  his  estate,  or  all  or  an)^ 
of  such  matters  or  any  matters  having  reference  thereto,*^ 
must  by  reason  of  the  insertion  of  the  second  **  and,*'  bc^« 
read  as  divided  into  two  groups  of  requisites,  and  thar.^ 
there  must  exist  one  at  least  of  each  group,  and  that  ai^J 
the  deed  there  did  not  provide  for  the  distribution,  in—  j 
spection,  conduct,  management  or  mode  of  winding  np^ 
of  the  debtor's   estate,   it  was  not  within  the  clause*'^ 
That  case  therefore,  which  alone  has  the  sanction  of  th^ 
Court  of  Exchequer  Chamber,  was  still  more  distinguish—^ 

ableS 
(a)  6  Exch.  685.  {h)   Ibid.  686.  (c)  Ibid.  687. 
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able  from  the  present  than  Drew  v.  Collins^  for  in  the 
pr<^rsent  deed  not  only  are  20<.  in  the  pound  to  be  paid 
the  debts,  but  the  deed  is  one  touching  the  trader's 


liabilities,  his  release  therefroniy  and  the  inspection^  con- 

^^^^ty  management  and  mode  of  winding  up  his  estate, 

c^^vnprehending,  in  fact,  and  in  all  events  every  one  of 

e^csh  set  of  requisites,  except  the  distribution  of  the  estate, 

bi^t  comprehending  that  also  in  the  event  of  the  20*.  in 

tb«  pound  not  being  paid.     Therefore,  whereas,  the  act 

^v^ly  requires  that  the  deed  shall  touch  all  or  any  of  such 

n^^-ttcrs,  or  any  matters  having  reference  thereto,  this  deed 

t^ucbes  them  all,  and  cannot  be  regarded  as  affected  by 

^Tetley  ▼.  Taylor  or  Drew  v.  Collins. 

The  S24di  section,  by  express  words,  includes  deeds 
^f  inspection.  Such  deeds  are  of  ordinary  use,  and  that 
'■>  the  present  case  is  taken  in  all  material  respects  from 
*  precedent  contained  both  in  Forsyth  on  Composition 
-^^^eds  (a)  and  Martin's  Conveyancing  (6),  as  one  of  an 
u^ual  kind,  and  fit  for  general  adopUon.  If  it  had  ex- 
^^xided  to  an  abandonment  of  part  of  the  debtor's  estate, 
^l^ile  the  debts  remained  unpaid,  it  might  have  been  open 
^^^  some  of  the  objections  which  prevailed  in  Drew  v. 
^-^^»ttuw  and  Tetley  v.  Taylor;  but,  being  a  deed  of  in- 
^P^ction  merely,  it  surely  must  be  within  the  terms  of  the 
clause.  Stress  will  perhaps  be  laid,  as  it  was  in  the  argu- 
**^^nt  in  the  cases  already  adverted  to,  on  the  words  of  the 
^^^^8th  section,  providing  that  the  creditors  shall  have  the 
^^■ile  rights  respectively  as  to  set-off*,  mutual  credit,  lien 
^*ic3L  priority,  and  that  joint  and  separate  assets  shall  be 
^^^^Ubuted  in  like  manner  as  in  bankruptcy ;  but  they  only 
^I^t^ly  to  the  case  of  an  assignment,  and  not  to  a  deed  of 
*^^J)ectorship,  and  the  frame  of  the  provision  does  not 
^^c^lude  a  deed  of  the  latter  kind  from  being  within  the 

scope 
(a)  See  p.  269,  3rd  edit.  (6)  See  p.  462,  2nd  edit. 


1855. 

Er  parte 
Wilkes. 

In  re 

WiLKBfl. 
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Wilkes. 


scope  of  the  act  any  more  than  a  power  to  appoint  to  the 
use  of  such  children  or  child,  and  in  such  shares  as  the 
donee  of  the  power  shall  think  fit,  excludes  from  the 
scope  of  the  power  an  appointment  of  the  whole  to  one 
child  (a).  The  words  ''in  such  shares"  are  in  such  a 
case  held  only  to  apply  to  the  case  of  an  appointment  to 
more  than  one,  and  not  to  cut  down  the  generality  of 
the  other  words. 


The  last  objection  taken  by  the  Commissioner  was 
that  there  was  a  reservation  of  part  of  the  estate.     The 
objection  proceeded  on  the  clause  which  empowers  the 
debtor  to  retain  the  dividend  of  any  creditor  who  has  not  ^ 
executed  the  deed;  but  this  is  not  a  reservation  to  the^ 
debtor,  for  he  is  by  the  terms  of  the  deed  a  trustee  of  thea 
retained  dividends  for  the  creditors,  and  the  Act  contem^ 
plates  the  case  of  there  being  no  other  trustee  than  the» 
debtor  himself. 


I  submit,  therefore,  that  the  deed  is  entirely  within  th» 
Act,  but  even  if  this  is  subject  to  doubt  the  proper  cours^a 
for  the  Commissioner  to  have  followed  would  have  beer 
to  certify  the  execution  by  the  six-sevenths  of  the 
ditors.     In  Drew  v.   Collins,  Mr.  Baron  Martin  sail 
**  Mr.  O'Malley  further  relies  on  the  325th  section  i 
shewing  that  a  superintending  power  over  these  deeds 
vested  in  the  Court  of  Bankruptcy.    But  the  order 
certificate  there  spoken  of  is  merely  to  testify  that 
deed  has  been  duly  signed ;  and  the  only  matter,  a 
seems  to  me,  which  the  Court  can  inquire  into  is  whethi 
in  point  of  fact,  the  requisite  number  of  creditors  ha^ 
signed  the  deed."     It  is  obvious  that  if  this  course 
not  adopted,  and  if  your  Lordships  should  hold  ths- 
upon  every  occasion  when  the  Commissioner  is  require 


V> 


^^9 


(a)   Doe  V.  Allchin,  2  B,  ^  A.  122. 
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0  give  his  certificate  there  must  be  an  argument^  a  deci- 
uoD  and  possibly  an  appeal  on  the  construction  of  these 
Causes,  a  question  leading  to  such  diversity  of  opinion 
u  appears  to  have  existed  between  two  of  the  Courts  in 
Wettminster  Hall,  the  intention  of  the  framers  of  the 
statute,  which  was  to  provide  for  the  winding  up  of  es- 
tates without  delay  or  litigation,  will  be  greatly  frustrated. 
Indeed  the  Commissioner's  certificate  is  only  required  by 
the  Act  for  the  purpose  of  accelerating  the  operation  of 
the  deed,  for  at  the  end  of  three  months  the  deed  is  valid 
without  that  certificate,  and  the  question  of  legal  validity 
is  in  nowise  concluded  by  it.  The  certificate  is  by  the 
twms  of  the  Act  to  be,  that  the  deed  has  been  signed  by 
the  prescribed  majority,  not  that  it  is  of  the  prescribed 
description,  the  words  of  the  225th  section  being  similar 
to  those  of  the  226th,  as  to  a  certificate  to  be  given  by 
we  inspectors  or  trustees,  who  could  not  have  been  in- 
tended to  decide  the  question  of  construction.  [The 
Lord  Justice  Knioht  Bruce.  Can  it  be  maintained 
that  the  Commissioner  is  bound  to  certify  the  execution 
of  any  document  submitted  to  him  ?  If  so,  he  might  be 
*sked  to  certify  the  execution  of  a  marriage  settlement.] 


1855. 


Ex  parte 

WlLK£8. 

ffi  re 
Wilkes. 


Of  course  the  Commissioner  would  not  do  so  idle  a 
thing  as  to  certify  the  execution  of  a  document  plainly 
^  within  the  meaning  of  the  clauses.  What  is  sub- 
^tted  is,  that  if  the  nature  of  the  document  is  one 
'"^ly  open  to  a  fair  question,  such,  for  instance,  as 
^  question  which  is  pending  before  the  House  of 
^'Onb  in  Larpent  v.  Bibby,  the  Commissioner  ought  to 
^ify;  and  that  even  if  your  Lordships  should  not 
entirely  agree  with  Mr.  Baron  Martin  on  this  point, 
'he  course  most  analogous  to  that  taken  in  cases  of 
^judications  and  of  certificates  of  conformity  which 
^  disputed  on  grounds  available  at  law  would  be  to 

grant 
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Ex  parte 
Wilkes. 

In  re 

WiLKBS. 
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grant  the  certificate.  If  the  Court  of  Bankruptcy  ce 
tifies  the  execution  of  a  deed,  possibly  not  conformii 
to  the  Act,  no  one  is  prejudiced,  whereas  if  it  refus 
to  certify  the  execution  of  one  whkh  might  be  held  by 
Court  of  law  to  be  within  the  Act,  it  may  be  doing  in 
mediable  mischief. 


Mr.  Willcoch  and  Mr.  Archibald  Smith  appeared  ( 
the  Respondent,  a  creditor  who  had  opposed  the  grantii 
of  the  certificate  before  the  Commissioner. 

Their  Lordships  intimated  that  they  would  examii 
the  deed,  and  on  Saturday  inform  the  Respondent 
Counsel  if  they  would  be  required  to  address  the  Court 


Jan,  27,  The  Lqrd  Justice  Knight  Bruce. 

The  Petitioner  in  this  case  is  an  indebted  trader  wl 
sought  and  now  seeks  to  bring  himself  within  the  Stil 
and  225ih  sections  of  the  Bankrupt  Law  Consolidatic 
Act,  contending  that  a  deed  in  evidence,  which  he  h 
executed,  is  an  instrument  such  as  they  point  out,  tl 
learned  Commissioner  from  whose  decision  he  appea 
having  thought  otherwise.  The  Petitioner  also  content 
that  the  learned  Commissioner  was  not  bound  to  ezerci 
and  ought  not  to  have  exercised  any  judgment  as  to  tl 
nature  of  the  contents  of  the  document,  inasmuch  at 
had  been,  the  Petitioner  says,  executed  by  six-seventi 
in  number  and  value  of  his  creditors  respectively  for  1( 
and  upwards. 


In  my  opinion,  however,  it  is  impossible  to  miainta 
that  the  Commissioner  could  duly  or  properly  have  mai 
the  order  or  certificate  under  the  225th  section  which  1 
was  asked  to,  and  his  refusal  to  make  which  is  appeali 

firoi 
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^^^**Ji  while  he  was  not  as  he  appears  not  to  have  been 
^^tiifified  that  the  contents  of  the  deed  were  such  as  to 
b^'ing  it  within  the  224th;  and  I  think  that  the  success 
^M^  failure  of  the  present  application  must  depend  merely 
^>»^  the  question  whether  the  224th  section  can  and 
^^^^Si^^  to  be  with  respect  to  the  nature  and  contents  of 
^^^  deed  interpreted  so  as  to  bring  it  within  the  meaning 
o**   tiat  section. 


487 


1855. 

Exparie 
Wilkes. 

In  re 

WlLKBt. 


Sut  not  an  endeavour  or  attempt  to  construe  the  224tb 
s^crlion  can  properly  be  made  without  reading  also  and 
at:  tending  to  the  five  sections  next  following  it  in  the 
stsitute.     These  six  sections  occurring,  as  they  do,  in  an 
A.ot  of  Parliament  containing  various  passages  of  diiB- 
otAlty,  appear  to  me  as  a  whole  preeminently  embarrassing 
aiad  perplexing.     But  we  cannot,  upon  language  so  far 
from  clear,  so  much  otherwise  than  plain,  as  that  before 
us  9  ascribe  to  Parliament  an  intention  to  be  grossly  un- 
just, and  I  think  that  it  could  not  have  meant  to  bind  any 
dissenting  creditor  by  a  deed  so  defective,  so  ineffectual 
and  80  delusive  as  that  before  us  without  intending  gross 
injustice.     I  say  "defective,"  " inefifectual"  and  "  delu- 
••▼€,*'  not  generally  or  absolutely,  but  as  meaning  only 
^   impute   those  qualities  to  the  deed   in   its   alleged 
character  of  a  security  or  protection  to  the  creditors. 

,1  apprehend  that  a  deed,  which  neither  is  a  deed  of 
^^^^position,  nor  does  to  the  extent  of  the  indebted 
^^er*8  means,  or  so  far  as  circumstances  will  allow. 
Provide  in  a  reasonable  manner  some  satisfaction,  some 
^'fectual  security,  or  some  effectual  protection,  for  his 
creditors,  ought  not,  according  to  a  proper  view  of  the  six 
^^ons,  to  be  considered  as  coming  within  the  224th. 
**®ing  of  opinion  that  the  deed  before  us  is  of  that  de- 
*^'''ption,  I  agree  with  the  learned  Commissioner,  and 
^  for  dismissing  the  Petition  with  costs. 

GG2  T7ie 
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Ex  parte 
Wilkes. 

In  re 
Wilkes. 


The  Lord  Justice  Turner. 

This  case  stood  over  for  the  purpose  of  looking  int 
the  deed  executed  by  the  Petitioner,  Upon  exaininin 
it  I  am  satisfied  that  it  does  not  fall  within  the  clauses  i 
the  Act  upon  which  this  Petition  is  founded.  I  agree  i 
the  construction  which  the  Courts  of  Law  have  put  upo 
these  clauses,  that  in  order  to  bring  a  deed  within  th 
operation  of  them,  the  whole  estate  must  be  given  up  t 
the  creditors^  and  I  think  it  must  be  so  given  up  in  a 
events,  and  not  in  certain  events  only,  and  in  term 
which  are  clear  and  unequivocal,  and  not  open  t 
future  dispute  and  difficulty.  This  deed  does  not  appea 
to  me  to  amount  to  such  a  disposition  of  this  trader' 
estate.  Independently  of  many  other  consideration 
arising  upon  it,  I  think  it  at  least  open  to  doubt  whethe 
in  the  event  of  this  trader's  death,  within  the  three  year 
mentioned  in  the  deed,  the  trustees  could  recover  an 
part  of  the  property  against  the  representatives  of  th 
Petitioner,  in  whom  it  would  be  legally  vested. 


It  was  argued  that  the  Commissioner  was  bound  t 
certify  upon  proof,  that  the  deed  had  been  executed  b 
the  required  majority  of  the  creditors,  but  the  statute,  a 
I  read  it,  makes  the  order  or  certificate  of  the  Commie 
sioner  a  judicial  act,  and  if  so,  he  must,  as  I  conceive 
be  bound  to  look  into  the  deed;  but  whether  he  wa 
bound  to  do  so  or  not,  I  feel  no  doubt  that  he  was  we 
warranted  in  examining  it. 
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DESBOROUGH  v.  HARRIS. 


Jufy  25,  28. 

August  I,  4. 

'PHIS   was    an   appeal    by   the   Defendant    Samuel    Before  The 

Stwffis,  the  provisional  assignee  under  the  insol-    j^  ^^ 

▼ency  of  the  Defendant  Francis  Harris,  from  a  decree    Cramworth. 

of  the  Vice-chancellor  Wood,  made  on  23rd  February  ^  Life  In»u- 
locc  1^      1        .  A  ranee  Com- 

looo,  upon  the  hearing  of  an   interpleader  suit.     The  pany  received 

bill  was  filed  by  Henry  Desborough,  who  was  the  secre-  ^"""^^enrb 

tvy,  and  as  such  represented  the  Atlas  Insurance  Com-  an  insurer  of  a 

pany.    The  facts  of  the  case,  as  detailed  in  the  bill,  were  Sie'company 

in  substance  as  follow: — On  the  19th  October  1825  the  had  granted, 

^^las  Company  granted  a  policy,  whereby  they  assured  surer  after- 

the  sum  of  3,000/.  to  the  Defendant  Francis  Harris,  his  ?^"?"  *^'"® 

'  insolvent. 

ttecutors,  administrators  and  assigns,  payable  within  three  Soon  aAer  the 

months  after  the  death  of  Judith  Grubb,     On  the  17th  ^f^IlJ'Lw 

person  whose 

^Pril  1829  the  Company  received  notice  of  the  assign-  "fe  was  in- 

°»ent,  by  way  of  mortgage,  of  the  policy  to  persons  repre-  Jj^ee  for  **" 

•«nted  by  the  Defendants  the  Messrs.  Sanders,  by  which  I^"®  apP^»e^  ^ 
.  nw  r»  for  payment  of 

mortgage  deed  the  assignors  of  Messrs.  Sanders  were  ap-  the  sum  due 

pointed  the  attomies  of  Francis  Harris,  to  demand,  sue  for  ^^"^^1 1^ 

^  recover  the  policy  monies,  and  the  deed  empowered  Company  in- 

theo)  and  their  assigns  to  give  effectual  receipts  for  the  prov^gional  as- 

^ttie.    In  1834  the  Defendant  Francis  Harris  took  the  «gnee  of  the 

insolvent  wne- 
beneht  ther  he  would 
consent  to 
f^X^ent  being  made  to  the  assignee  for  value.     The  provisional  assignee  said  he 
^Id  not  give  such  consent,  but  that  it  must  be  sought  for  from  the  Court  of  Insolvent 
r*htori.   The  insolvent  himself  gave  notice  to  the  Company  not  to  pay  over  the  policy 
^'^ies  to  his  assignee  for  value,  on  the  ground  that  the  debt  for  which  it  was  assigned 
r**  tecurity  was  satisfied.     In  the  meantime  an  action  was  brought  upon  the  policy 
y  the  assignee  for  value,  in  the  name  of  the  insolvent,  against  the  Company: — 
.   ''e/t/,  that  it  was  not  a  case  in  which  the  Company  were  entitled  to  file  their  bill  of 
^'^^^leader  against  the  Plaintiff  in   the  action,  the  insolvent  and   his  provisional 
**^nee,  the  insolvent  having  no  title,  and  the  title  of  his  provisional  assignee  being 
Coordinate  to  that  of  the  assignee  for  value. 
'^  case  of  F«fiii  ▼.  Edmonds,  5  Hare,  314,  overruled. 
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1856.       benefit  of  the  insolvent  Debtors  Act,  and  by  an  inden- 
^  ^"^^^^^      ture  dated  the  18th  January  1834  all  his  real  and  personal 

DesBOROUOB  .  ,  ,  Tx     «        ,  CI  »    r» 

V.  estate  were  assigned  to  the  Defendant  Samuel  SturgU 

Harris.  Judith  Grubb  died  on  the  19th  January  1853,  and  tb< 
policy,  with  its  accumulations  by  way  of  bonus,  amounted 
to  4,526/.  The  bill  alleged  that  the  Messrs.  Sanders  in- 
sisted that  they  were  entitled  to  recover  the  moniet  due 
cm  the  policy  under  certain  indentures  of  asngnmenl 
by  way  of  mortgage,  and  that  the  Defendants  Franck 
Harris  and  Samuel  Sturgis  disputed  the  right  of  tbc 
Messrs.  Sanders  under  the  said  indentures  to  the  policy, 
and  the  monies  payable  thereunder,  and  that  Sammel 
Siurffis  claimed  the  policy  and  monies  as  such  pio- 
visional  assignee,  and  that  he  had  refused  to  consent  to 
the  monies  due  on  the  policy  being  paid  by  the  Company 
to  the  Messrs.  Sanders.  The  bill  stated  that  on  the 
15th  August  1853  the  Defendant  Francis  Harris  gave 
notice  in  writing  to  the  Company  that  the  amount  due 
upon  the  policy  was  not  to  be  paid  to  any  individual  who 
was  not  authorized  by  letter  from  him  to  receive  the 
same ;  and  that  the  solicitor  of  the  Defendant  Frandi 
Harps  bad,  on  the  17th  August  1851,  written  to  the 
Conflfpany  that  Francis  Harris  considered  that  the  aoiounl 
of  the  policy  belonged  to  him,  and  had  requested  hiiBj 
the  solicitor,  to  give  notice  to  the  Company  not  to  pay 
over  the  monies  due  on  the  policy  without  his  express 
authority  and  consent.  The  bill  also  stated  that  oo  the 
28th  July  1853  the  Defendants  the  Messrs.  Sanden 
commenced  an  action  in  the  Queen*s  Bench  in  the  name 
of  the  Defendant  Francis  Harris,  to  recover  the  amount 
due  under  the  policy,  with  interest  from  the  10th  Jwse 
1853.  The  bill  alleged  that  the  Defendants  Framcu 
Harris  and  Samuel  Sturgis  threatened  to  eommenoe 
actions  against  the  Company  to  recover  the  amount  doe 
on  the  policy.  The  bill  then  set  out  the  following  corre- 
spondence with  reference  to  the  policy,  and  the  rights  and 

interests 
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HARajf. 


CASES  IN  CHANCERY. 

f  fiCeresis  of  the  Defendants  therein,  between  the  solicitor 
o£*  the  Company  and  the  solicitors  or  agents  of  the  De- 
iCeradants  FiranM  Harris  and  the  Defendants  the  Messrs.  9. 

On  the  24ih  August  1853  Mr.  Browning,  the  soli- 
c-Ac^wr  of  the  Company,  wrote  to  Messrs.  Rhodes^  Lane 
£Sc       Rhodes,  who  were  then  acting  as  the  solicitors  of 
Defendant  Francis  Harris ,    as    follows: — "Mr. 
of  Exeter,  professionally  concerned  for  Messrs. 
JSUxmders  &  Co.,  bankers,  of  that  city,  with  Mr.  Philr 
britkf  of  Qirdler*s  Hall,  have  been  with   me  to-day, 
SLiftd  stated  the  result  of  an  interview  your  Mr.  Lame, 
on    behalf  of  Mr.  Francis  Harris,  had  yesterday  with 
"Cliem  respecting  the  claim   of  Messrs.   Sanders    upon 
a.    policy  in  the  Atlas  Office  for  3,000/.  on  the  life  of 
'^/Lt^,  Judith  GVuift,  which  was  assigned  to  those  gentle- 
mnen  in  the  year  1825,  as  collateral  security  with  an  estate 
in   jDtfooiuAire  for  payment  of  3,750/.,  upon  which  there 
^%^SLM  an  existing  charge  of  3,000/.,  and  to  cover  which  the 
l>olicy  in  question  was  effected.     This  policy  (which  by 
i^a   accumulations  has  increased  to  the  sum  of  4,526/.) 
**a8  recently  become  a  claim,  and  before  the  same  was 
"paid  I  thought  it  right,  on  the  part  of  the  Directors  of 
t\\e  Atlas  Company,  to  require  the  concurrence  or  con- 
sent of  Mr.  Harris  on  payment  of  the  amount  to  Messrs. 
^<snders  under  their  security.     This  requisition  ultimately 
led  to  the  interview  you  had  yesterday,  and  Mr.  Cummin 
*nd  Mr.  Philbrick  inform  me  that  they  presented  to  you 
•ndMr.JJiirm  an  account  stated  as  between  Messrs.  San- 
<fcr»and  Mr. Harris,  touching  their  claim  under  their  secu- 
rity, including  the  payment  of  the  premiums  by  Messrs. 
Sanders  since  the  year  1828  on  the  policy,  and  that  on 
the  part  of  Mr.  Harris  you  expressed  yourself  satisfied 
that  Messrs.  Sanders  are  clearly  entitled  to  receive  the 
Ail  amount  now  due  on  the  policy,  and  that  neither  Mr. 

Harris 
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1855.        Harris  nor  the  official  assignee  under  his  insolvenc; 
^  "'^^'^^      has  any  claim  upon  it.     It  is  the  desire  of  the  Directoi 

DeSBOROUOH  -,.,^  ./.I.  1.  .il_l 

V.  of  the  AtlcLs  Company  to  satisfy  this  claim  with  the  lea 

Harris.  possible  delay,  and  without  giving  any  trouble  and  incoi 
venience  to  any  party,  and  as  soon  as  they  can  be  satisfiei 
there  is  no  reason  to  anticipate  any  interference  or  objei 
tion  by  Mr.  Harris.  Mr.  Philbrich  told  me  he  had  n 
doubt  you  would  answer  any  inquiries  I  might  make  ( 
you  on  the  matter,  and  therefore  I  should  be  much  oblige 
if  you  would  acquaint  me  whether,  as  far  as  Mr.  JSTorr 
or  his  estate  are  concerned,  you  are  satisfied  they  hai 
no  claim  on  the  policy  in  question.  Mr.  Philbrich  ii 
forms  me  you  have  a  statement  of  the  account  referre 
to,  but  if  not  I  shall  be  glad  to  show  them  to  you.*' 

No  answer  to  such  letter  was  received  by  Mr.  Broun 
ing,  and  on  the  7th  September  1853  Mr.  Philbric 
the  town  agent  of  the  solicitor  of  the  Defendants  tl 
Messrs.  Sanders,  wrote  to  Mr.  Browning  as  follows  :- 
Harris  v.  The  Atlas  Company,—^*  In  consequence 
having  heard  from  Mr.  Cummin  that  Harris  had  bei 
insolvent  some  years  since,  I  accompanied  him  to  tl 
Court  to  see  the  official  assignee,  and  ascertain  if 
would  assent  to  Sanders  &  Co.  at  once  receiving  t 
money  on  the  policy,  and,  after  some  search,  it  appearic 
that  Sanders  &  Co.  were  inserted  in  the  schedule 
creditors  for  4,500/.  and  interest,  he  stated  that  if  t 
Company  would  pay  them  he  would  offer  no  obstac 
but  that  if  the  sanction  of  the  Court  was  obtained,  ai 
without  which  he  could  not  officially  consent,  the  Coi 
would  require  some  part  of  the  money  to  be  held  1 
him  for  the  creditors." 

On  the  1 3th  September  1853  Mr.  Harrison,  the  so 
citor  of  the  Defendant  Francis  Harris,  wrote  to  ft! 

Browm 
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Srowmng  as  follows : — "  Mr.  Harris  has  placed  in  my        1855. 

hands  your  letter  dated  the  24th  instant,  addressed  to    _. 

^  Dbsborouoh 

Messrs.  Rhodes ^  Lane  &  Rhodes,  and   requested   roe  v. 

to  reply  to  it.     In  your  letter  of  the  24th,  you  request  to      Harris. 
be  informed  whether  Mr.  Harris  is  satisfied  that  neither 
he  nor  his  estate  have  any  claim  on  the  policy  in  question, 
and  you  say  that  you  have  a  statement  of  accounts  which 
you  will  be  glad  to  show.     As  Mr.  Harris's  solicitor, 
acdng  also  as  well  for  the  benefit  of  his  estate,  I  beg  to 
inforai  you  most  distinctly,  that  Mr.  Harris  is  not  satis- 
fied that  neither  he  nor  his  estate  have  any  claim  to  this 
pclicy,  but  that,  on  the  contrary,  as  far  as  I  can  judge, 
I   believe,  and  it  is  Mr.  Harrises  intention  to  contend, 
that  the  whole  of  the  monies  due  on  this  policy  belong 
to  his  estate.     I  have*  been  in  communication  with  Mr. 
Cunmin  on  this  subject,  but  have  not  been  able  to  obtain 
any  satisfactory  account  or  explanation  from  that  gentle- 
nian,  and  therefore,  as  you  say  you  have  a   statement 
of  accounts,  which  you  will  be  glad  to  show,  I  shall  be 
^uch  obliged  if  you  will  inform  me  whether  you  have 
any  objection  to  allow  me  to  inspect  these  accounts,  and 
^^  not,  that  you  will  be  good  enough  to  name  a  time 
**^ost  convenient  to  yourself,  when  I  could  attend  at  your 
office  for  that  purpose.     I  should  inform  you  that  Mr. 
-BojTM  has  no  desire  to  throw  difficulties  in  the  way  of 
Messrs.  Sanders  receiving  the  amount  due  on  this  policy, 
if  they  are  properly  entitled  to  it;  but  when  Mr.  Harris 
aees  himself  tampered  with,  by  offers  of  small  sums  of 
vnoney  to  procure  his  concurrence,  and  an  unwillingness 
on  the  part  of  Messrs.  Sanders  to  furnish  any  satisfac- 
tory account,  you  will  admit  that  he  is  fully  justified  in 
insisting  upon  all  proper  information  to  satisfy  himself 
they  are  properly  entitled  to  this  portion  of  his  estate, — 
more  especially  when  I  tell  you  that  they  have  already 
appropriated  an  estate  of  more  than  200  acres  to  their 
own  use,  which  Mr.  Harris  stated  upon  oath  to  be  worth 

9,000/., 
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1AS5.  9^000/.  in  1834v  and  wbich  may  well  be  estimikted,  (Don 
sidering  the  price  of  land  at  the  present  time,  to  b 
worth  considerably  more. 


Djesvosouob 


V. 

Harris. 


On  the  lOtb  Octcher  1853  Mr.  Harrison  wrote  t 
Mr.  Browning  as  follows : — ^'  Sir,—  Harris  and  Sandm 
— When  I  had  an  interview  with  you  herein,  you  in 
formed  me  that  Messrs.  Sanders  had  brought  an  actio 
in  the  name  of  Mr.  Harris  against  the  AHas  Assume 
Company,  to  recover  the  amount  due  on  the  polic 
effected  on  the  life  of  the  late  Mrs.  Grubb,  I  now  giv 
you  uotice,  that  Mr.  Harris  never  executed  any  powe 
authorizing  Messrs.  Sanders  to  use  his  name  in  ma 
way  connected  with  the  policy  in  question,  and  that  £k 
action  brought  by  them  against  the  Atlas  Company  hff 
been  commenced  without  his  knowledge,  conaen^  m 
authority,  Messrs.  Sanders  having  no  claim  wbater^ 
to  the  monies  due  on  the  policy ;  Mr.  Harris  will  aL j 
contend  that  the  monies  due  on  the  policy  must  ^ 
considered  as  after-acquired  property,  and  liaUe  to  i^ 
payment  of  his  subsequent  debts,  and  consequeotly  tjc 
the  official  assignee  of  the  Insolvent  Debtees  Coi:^ 
has  no  interest  in  the  policy  also.  Mr.  Harris  will  fi^a 
ther  contend,  that  the  letter  referred  to  in  your  note 
me,  of  the  23rd  ultimo,  as  constituting  the  notice 
assignment,  is  an  insufficient  notice,  until  I  am  satisfiJ 
on  his  behalf,  that  it  is  so  by  being  furnished  with 
copy  of  it.  As,  however,  Mr.  Harris  has  been  adviaa 
to  bring  an  action  against  the  Company  to  recover  t— 
monies  due  on  the  policy,  for  his  own  benefit,  I  ahas 
feel  obliged  by  your  giving  roe  the  name  of  the  oflks 
appointed  to  sue  and  be  sued  on  the  part  of  the  (kam 
pany,  and  inform  me  when  you  will  give  an  undertatdc 
to  appear  on  his  behalf." 

On  the  17th  October  1853  Mr.  Harrison  wrotje  ^ 
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^^w.  Brcwmbijf  as  follows: — ** As  regards  the  official  1855. 
•^kaignee,  if  an;  difficalty  arises  in  that  quarter,  Messrs.  jv^^^*^*^ 
S^mulers  will  hare  only  themselves  to  blame  for  it.     I,  v. 

Howercr,  contend  the  official  assignee  has  no  interest,      Haerii. 
iKvid  if  you  look  at  the  case  as  it  is,  you  will  discover  that 
I   am  correct  in  my  views  of  it,  and  that  be  has  none.    No 
oi^e  can  give  a  valid  discharge  to  the  Atlas  Company  but 
KiCr.  Harris,  and  no  one  can  legally  compel  payment,  if 
tlic  Atlas  refuse  payment,  except  my  client;  therefore 
^rith  a  view  to  put  an  end  to  all  further  question,  and  I 
"think  it  will  be  to  tlie  advantage  of  Messrs.  Sanders^  I 
propose  (but,  of  course,  without  prejudice)  that  Messrs. 
SUmiers  should  receive  3,000/.  out  of  the  policy  money 
to  meet  the  charge  on  the  estate,  and  that  the  balance 
aliould  be  paid  to  my  client.     If:  the  assignee  should 
tliink  be  can  interfere,  he  must  proceed  against  my  client 
underthe  provisions  of  the  Insolvent  t^  Should  this  pro- 
posal be  objected  to,  you  will  please  furnish  me  with  the 
the  information  requested  by  my  letter  to  you  of  the  10th 
instant"    In  answer  to  this  letter  Mr.  Brcwning,  on  the 
17th  October  1853,  wrote  to  Mr.  Harrison  to  the  effect 
that  the  Company  were  most  desirous,  as  they  had  been 
^ver  since  the  claim  was  made,  to  pay  the  amount  due  on 
the  policy,  but  that  they  must   insist  on  receiving  a 
ptx)per  discharge.     On  the  1st  December  1853  Messrs. 
-BiKUey  and  PhiCbrich,  the  town  agents  of  the  solicitor  of 
the  Defendants   the    Messrs.    Sanders,   wrote   to   Mr. 
'^''owninji  as  follows : — "  Harris  v.  TAe  Atlas  Company. 
^^e  have  just  obtained  counsel's  advice  as  to  the  course 
'^^  adopt,  and  are  advised  to  proceed  with  the  action ;  we 
^'^l  therefore  declare  shortly." 

The  bill  prayed  that  the  Defendants  F.  Harris,  S. 
^^turgis  and  the  Messrs.  Sanders  might  interplead 
'^'■^gether,  and  that  it  might  be  ascertained  to  whom  the 
T^^licy  monies  belonged  and  ought  to  be  paid,  and  that 

the 
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1855.        the  Plaintiff  might,   on  behalf  of  the  Company,  be 

^^^^*^^      liberty  to  pay  the  same,  with  interest,  from  the  V 

ly.  June  1853,  into  the  Bank  of  England^  in  trust  in  t 

Harris.       cause,  and  for  an  injunction  to  restrain  the  Defenda 

from  proceeding  with  the  action  already  commenced,  i 

from  commencing  any  other  action  at  law  against 

Company  in  respect  of  the  matter  aforesaid. 

The  Defendants  the  Messrs.  Sanders  stated  in  tt 
answer,  that  at  an  interview  which  Mr.  Cumnrin,  tl 
country  solicitor,  and  Mr.  Philbrick,  his  town  agent,  1 
with  the  Defendant  Samuel  Sturgis,  at  the  office  of 
Insolvent  Court,  on  the  24th  August  1853,  the  Defend 
Samuel  Sturgis  said  that  there  was  no  doubt  that 
equity  they  were  entitled  to  the  money  owing  on 
policy,  and  if  they  would  satisfy  the  Plaintiff^s  Comp 
and  get  the  money  without  his  concurrence,  he  sbo 
offer  no  opposition,  and  that  subsequently,  being  desin 
if  possible  of  removing  the  Plaintiff's  objections  to  p 
ment  of  the  money,  their  solicitor,  Mr.  Philbrick,  wi 
to  Samuel  Sturgis  requesting  him  to  inform  them  whet 
it  was  his  intention  to  claim  any  interest  in  the  pol 
and  if  not  whether  he  would  allow  his  name  to  be  u 
in  any  proceedings,  and  that  in  reply  thereto  Mr.  P* 
brick  received  a  letter  from  Samuel  Sturgis  as  follows 
"  Sir, —  If  the  assignment  of  the  policy  were  not  absol 
and  unredeemable,  I  believe  the  assurance  company  oa 
have  the  joint  discharge  of  the  provisional  assignee  of 
insolvent.  The  provisional  assignee's  title  is  in  trosi 
the  whole  body  of  creditors.  It  is  not  usual,  nor  wo 
it  be  just  for  that  title  to  be  exercised  for  the  bene6< 
one  party,  and  without  any  consideration  to  the  bodj 
creditors.  It  has  been  stated  that  Messrs.  Samde 
security  charged  some  other  property  besides  the  < 
estate  alluded  to.  As  the  whole  case  appears  to  invo 
a  matter  of  important  accounts,  I  can  give  no  consent 


Harris. 
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Utting  to  it ;  as  you  will  see  such  an  act  would,  in  my 
situation,  be  incurring  an  improper  responsibility.  — I  am. 
Sir,  your  faithful   servant,  Samuel  Sturgis,  provisional  v, 

aasignee.'* 

They  submitted  that  the  claim  made  by  Francis  Harris 

^vras  not  sufficient  to  entitle  the  Plaintiff  to  file  a  bill  of 

ioterpleader,  inasmuch  as  the  same  was  not  a  bona  fide 

claim,  and  even  if  the  same  were  a  bon&  fide  claim,  yet, 

inasmuch  as  payment  in  the  action  commenced  by  them 

in  the  name  of  Francis  Harris,  would  have  effectually 

protected  the  Company  from   any  further  claim  by  F. 

Barris,  such  claim  did  not  constitute  sufficient  ground 

for  interpleader.     With  reference  to  the  alleged  claim  of 

Samel  Sturgis,  they  submitted   whether  he  made  any 

claim  which  formed  a  sufficient  ground  for  interpleader, 

uid  insisted  that  if  the  Court  should  be  of  opinion  that 

Samuel  Sturgis  had  so  acted  as  to  justify  the  Plaintiff  in 

uistituting  this  suit,  he  ought  to  pay  the  costs  of  this 

•uit;  but  if  he  had  not  so  acted,  then  that  the  Plaintiff 

^^gbt  to  pay  the  same. 

Mr.  Sturgis,  in  his  answer,  stated  thus : — "  I   have 
Alined  to  consent  Co  the  payment  to  the  Defendants  the 
Messrs.  Sanders  of  the  monies  due  upon  the  said  policy, 
Conceiving  that  I  could  not  properly  do  so,  having  regard 
to  my  character  and  position  as  trustee  for  the  creditors  of 
^e  said  insolvent,  and  that  the  last-named  Defendants,  if 
^hey  had  not  obtained  from  the  insolvent  an  absolute 
^Mignment  of  the  policy,  had  no  right  to  call  upon  or  re- 
<)uire  me  to  perfect  their  security  thereto.     I  do  not  fur- 
ther or  otherwise,  save  as  herein  appears,  in  any  manner 
deny  or  dispute  the  right  of  the  Defendants  the  Messrs. 
Sanders  to  the  said  policy  and  the  monies  payable  there- 
under ;  but  I  leave  them  to  make  out  their  claim  thereto, 
and  to  recover  the  same  as  they  may  be  advised.     I  do 

not 


mence  an  action  at  law,  or  take  any  other  pro< 
against  the  said  Company  to  recover  the  amo 
on  the  policy,  or  any  part  thereof.  I  do  not  Im 
cannot  set  forth,  whether  the  Defendant  Harrti 
not  commenced  an  action  against  the  Compan; 
cover  the  sum  due  under  the  policy,  or  whether 
or  not  threaten  or  intend  to  do  so.  And  1 
prior  to  the  institution  of  this  suit,  made  any  dai 
ever  to  the  policy  in  the  bill  mentioned,  or  the 
thereby  secured.  And  I  submit  and  humbly  in 
I  ought,  under  these  circumstances,  to  be  paid  i 
of  this  suit." 

The  Defendant  JP.  Harris  by  his  answer  statec 
had  mortgaged  certain  freehold  premises  to  the  '. 
ants  the  Messrs.  Sanders  shortly  before  the  ass 
of  the  policy,  but  added  that  he  believed,  after  si 
all  his  creditors,  at  the  time  of  his  insolvency. 
Defendants  the  Messrs.  Sanders,  there  would  be  a 
coming  to  him  from  the  policy  monies ;  and  he  sv 
that  if  the  Messrs.  Sanders  were,  as  they  alleged, 
to  hold  the  freehold  premises,  their  claim  in  re 
the  mortgage  must  be  treated  as  sajtisfied,  and 
event  the  surplus  of  the  policy  monies,  after  the  i 
tion  of  his  creditors,  was  payable  to  him ;  and  he  a 
that  he  disputed  the  right  of  the  Defendants  the 
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tbe  following  efiect: — I  had  an  interview  with  the  De-        1855. 
fendant  Sajmiel  Sturgis^  the  profisional  assignee  of  the   t^^"^*^^^ 
Insolveot  Debtors  Court,  and  as  such  the  assignee  of  v. 

the  Defendant  Francis  Harris.    My  object  in  seeking      Hirrw. 
thatintenriew  was  to  obtain  the  assent  of  the  said  Samuel 
Stwrgii,  as  snch  assignee,  to  the  payment  by  the  Atlas 
Company  of  the  sum  of  4,526/.,  as  the  amount  due  on 
the  policy  in  the  pleadings  mentioned  to  the  Defendants 
the  Messrs.  Sanders,  who  had  claimed  the  amount  of 
such  policy  from  the  Company.     I  stated  to  Mr.  Sturgis 
that  there  was  an  adverse  claim    by  the    Defend^^nt 
f^rtmds  Harris  to  the  amount  due  on  the  policy,  and 
that  the  Company  had  been  advised  that  it  would  not 
be  safe  for  them  to  pay  the  amount  to  Messrs.  Sanders 
^thout  the  concurrence  of  Mr.  Harris  or  of  his  assig- 
nee, if  insolvent,  and  asked  him  if  he  would  consent  to 
the  Company *s  paying  the  amount  to  Messrs.  Sanders; 
^^  which  he  replied  that  he  could  not  give  such  con- 
^^nt,  but  that  it  must  be  sought  for  from  the  Court  of 
'■^solvent  Debtors,  and  added  that  if  such  consent  of  the 
^^ourt  were  applied  for  it  would  require  a  certain  sum 
^^  be  applied  to  the  general  creditors  of  the  insolvent,  as 
bad  been  done  in  similar  instances. 

When  the  cause  was  heard  by  the  Vice-Chancellor, 
ws  Honor,  in  giving  judgment,  expressly  stated  that  he 
did  not  rely  on  the  authority  of  the  case  of  Fenn  v. 
Edmonds  (a),  but  declared  that  in  his  opinion  the  state- 
ment made  by  Mr.  Sturgis,  on  the  occasion  of  his  inter- 
view with  Mr.  Browning,  amounted  to  a  claim  which 
jaatified  the  Plaintiff  in  making  Mr.  Sturgis  a  Defendant 
to  the  interpleader  suit,  and  that  he  ought  to  pay  the 
costs  of  the  litigation.    The  Vice-Chancellor  directed 
that  tbe  Plaintiff  should  have  his  costs  of  the  suit  out  of 

the 
(a)  5  Hare,  314. 
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the  (iind,  the  baUnce  to  be  paid  to  the  Defendants  tho^ 
Messrs.  Sanders ;  and  the  Defendant  SturgtM  was  orderec^ 
to  pay  the  Defendants  the  Messrs.  Sanders  their  cost 
together  with  the  costs  of  the  Plaintiff^  which  had  beei 
ordered  to  be  deducted  out  of  the  fund.     From  tha 
decree  the  Defendant  Samuel  Sturgis  now  appealed  I 
the  Lord  Chancellor. 

Mr.  James  and  Mr.  Rasch  for  the   Plaintiff^  Di 
borough  in  support  of  the  decree  of  the  Vice-Chancell 

We  submit  that  under  the  circumstances  of  this 
the  Plaintiff  had  no  other  alternative  but  to  file  the  pi 
bill  of  interpleader,  and  the  Defendant /Stor^,  having 
properly  raised  a  claim  upon  the  fund,  was  justly  ordea-i^^^ 
to  pay  the  costs  of  the  suit ;  Martinius  v.  Hdmuth  (a^M* 
The  authority  of  Fenn  v.  Edmonds  ijt)  is  precisely  ^r=^ 
pointy  the  facts  there  being  almost  identical  with 
of  the  present  case,  with  the  exception  that  that  was  a 
case  of  an  assignee  under  a  bankruptcy,  while  the  De- 
fendant Stwrgis  here  is  an  assignee  of  an  insolvent ;  but 
this  can  make  no  difierence.     The  right  of  a  Plaintiff  in 
an  interpleader  suit  is  to  be  protected  not  merely  from 
a  double  liability  but  from  double  vexation,  JSati  and 
West  India  Dock  Company  v.  Littledale(c).     The  ac- 
tion commenced  by  the  bankers  would  not  have  settled 
the  point  at  issue,  for  they  could  not  have  given  a  dis- 
charge nor  freed  the  Atlas  Company  from  liability  to 
Harris  if  he  were  solvent,  and  his  right  to  sue  vested 
in  his  assignee ;  D^Arnay  v.  Chesneau  (d),  Sunmn  v. 
Sutton  {e). 

Mr.  Molt  and  Mr.  Bazalgette  appeared  for  the  De- 
fendants the  Messrs.  Sanders. 

They 
(tf)  2  r.  *  B.  412,  in  notis.  (</)  13  M.  *  W.  796. 

{h)  5  Hare,  314.  (e)  10  i<.  ^  £.  623. 

(f )  7  Hare,  57. 
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They  referred  to  the  cases  of  Olynn  v.  Locke  (a), 

"Mrane  v.  O'Brien  (h). 

Desborough 

V. 

Mr.Headlam  and  Mr.  Tripp,  for  the  Defendant -FraTicw      Harris. 
Harris. 

The  Solicitor-General  and  Mr.  Osborne,  for  the  De- 
'endant  Samuel  Slurgis,  in  support  of  the  appeal. 

The  PlaintifT  has  no  ground  for  the  institution  of  this 
iuit,  there  being  no  adverse  claimants.     The  right  to 
file  the  present  bill  of  interpleader  can  only  be  supported 
either  by  showing  that  the  Defendant,  Samuel  Sturgis, 
asserted  a  claim,  or  that  the  Defendant  Harris  had  a 
right    With  respect  to  the  right  or  claim  of  the  De- 
fendant Harris,  there  can  be  no  question  as  to  its  in- 
validity, if  his  assignee  does  not  claim,  and  it  is  quite 
dear  that  he  ought  never  to  have  been  made  a  party, 
Boehfort  v.  JBattersby  {c).      We   do  not  question  the 
Mthority  of  the  case  of  the  East  and  West  India  Dock 
Cmpany  v.  Littledak  {d),  as  to  the  right  of  a  party  to 
protect  himself  from  double  vexation,   but  we   submit 
that  the  two  claims  must  be  shown  to  have  some  colour 
of  title.      Here    the  claim,   if  any,   of  the   Defendant 
^t^rgii  must  be  shown  to  be  in  opposition  to  the  claim 
asserted  by  the  Defendants  the  Messrs.  Sanders;  but 
at  the  most  the  claim  which  the  Defendant  Sturgis  can 
^  said  to  have  preferred  was  a  claim  subordinate  to 
^t  of  Messrs.  Sanders,  and  it  was  surely  competent 
for  him  to  have  claimed  an  interest  in  the  equity  of 
^emption,  subject  to   their  mortgage.      All   that  the 
Defendant  Sturgis  ever  wrote  or  said  upon  the  subject 
of  a  claim  amounted  to  this,  ''  I  am  unwilling  to  do 
anything  actively  or  officially  without  the  sanction  of 
^  Court  of  which  I  am  the  ministerial  officer."     In 

such 
W  3  Dm.  if  War.  11.  (r)  2  H.  L.  Ca.  388. 

(*)  2  Jo.  if  Lot.  380.  (d)  7  Hare,  57. 

Vol.V.  HH  D.M.G. 
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1856.        such  capacity  the  provisional  assignee  had  no  right  t 
release  or  assign  any  property  of  the  insolvent  withot 
the  sanction  and  direction  of  the  Court  for  the  Relief  ( 
Insolvent  Debtors,  and  his  powers  and  duties  in  sue 
cases  are  prescribed  by  the  42nd  and  68th  sections  c 
the  Act  1  &  2  Vict.  c.  110.     But  admitting  for  the  sak 
of  the  argument  that   the  Defendant  Sturgis  took  ai 
erroneous  view  of  his  rights,  still  that  would  not  hav< 
justified  the  filing  of  this  bill  of  interpleader,  because  ii 
is  founded  on  Harrises  disputing  the  Messrs.  Sandeni 
title.     But  it  is  to  be  observed  that  Harris  could  not 
have  revoked  the  power  of  attorney  to  give  discharge! 
in  his  name,  nor  was   that  power   of  attorney  afifectej 
by  reason  of  his  insolvency,  and  the  consequent  devo- 
lution of  his  rights  on  his  assignee,  who  could  only  \h 
entitled  to  any  surplus  after  satisfaction  of  the  claims 
of  Messrs.  Sanders's  debt.  In  the  present  case  the  Messrs 
Sanders  have  shown   that  the   amount  owing  to  then 
exceeded  what  was  due  under  the  policy,  and  there  coulc 
therefore  be  no  beneficial  interest  either  in  the  insolvent 
or  his  assignee,  Leslie  v.  Guthrie  (a).     The  decision  in 
Fenn  v.  Edmonds  (i),  so  far  as  it  makes  the  provisionii] 
assignee  pay  the  costs,   is  very  questionable,  and  the 
Vice-Chancellof   Wood,  in  pronouncing  his  judgment^ 
expressly  stated  that  his  decision  was  not  based  on  that 
authority.     The  true  reason  why  in  that  case  the  official 
assignee  was  made  to  pay  the  costs  was,  that  he  did  not 
appear,  and  the  Plaintiff  and  other  Defendant  took  such 
decree  as  they  could  abide  by,  and  agreed  to  pay  bis 
costs,  adding  them  to  his  own  as  against  the  absent 
Defendant.     The  form  of  the  decree  is  erroneous,  for  it 
assumes  to  determine  the  rights  of  the  parties. 

Mr.  James,  in  reply. 

It  is  not  necessary  that  there  should  be  two  active 

claimants 
(a)  1  B.  ^.  C.  697.  (6)  5  Hare,  314. 
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claimantB  of  the  property  to  warrant  a  bill  of  inter-        1855. 
pleader,  it  is  sufficient  that  there  is  a  probabilis  causa 
lidgandi  on  the  part  of  two  claimants  for  the  same  debt  v. 

or  obligation.     The  Insurance  Company  has  a  right  to       Harris. 
be  discharged  by  the  legal  owner;  the  Defendants  the 
Messrs.  Sanders  alleged  that  Sturgis  alone  could  give  a 
valid  receipt,  but  according  to  the  rule,  as  established  in 
D'Amay  v.  Che$neau{a\  such  rights  remained  in  the  as- 
signor Harris,  as  trustee.     It  is  clear  that  the  plaintiff  has 
«  right  to  deduct  his  costs,  upon  paying  the  money  into 
Court.    [The  Lord  Chancellor.  Not  always,  because  a 
stranger  might  claim  without  a  shadow  of  right ;  in  such 
*  case,  if  he  were  made  a  party,  the  Plaintiff  would  not 
'lecessarily  have  his  costs  out  of  the  fund.]  As  to  the  power 
of  attorney  warranting  a  discharge  by  the  Messrs.  Sanders 
*lone,  and  dispensing  with  the  receipt  of  the  provisional 
Assignee,  such  a  contention  is  answered  by  the  case  of 
Sratier  v.  Hudson  (6),  where  it  was  held  that  the  pre- 
sence of  a  clause,  empowering  an  assignee  of  a  charge 
^*l)on  an  estate,  by  way  of  mortgage,  to  give  an  effectual 
discharge,  did  not  dispense  with  the  necessity  of  adding 
subsequent  incumbrances.    As  to  there  being  no  warrant 
'or  such  a  decree  in  cases  of  interpleader,  the  authority 
^^iAngell  v.  Haddon(c)  is  an  answer;  in  that  case  Sir 
^w.  Grant  says,  "  If,  therefore,  at  the  hearing  the  ques- 
tion between  the  Defendants  is  ripe  for  decision,  the  Court 
decides  it."     The  authority  of  Fenn  v.  Edmonds  (d)  has 
^w?er  been  impugned,  and,  at  the  date  of  that  decision, 
the  decree  against  the  absent  Defendant  could  not  have 
^n  in  consequence  of  the  Plaintiff  being  at  liberty  to 
take  such  decree  as  he  could  abide  by,  that  practice  having 
^^  abolished,  and  the  judge  being  required  to  be  satis- 
fied that  the  case  of  the  Plaintiff  was  proved  against  the 

absent 

W  13  M.  if  W.  7&6.  (c)  16  Ve%.  202.    See  p.  203. 

(^)  9  Sim.  1.  (rf)  5  HiiTf,  314. 
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1855.  absent  Defendant.    As  to  the  Defendant  Siurgis  filli:! 

^'^^^^^"^  an  official  character,  the  very  same  argument  was  urg^ 

V,  on  behalf  of  bis  predecessors  in  office  and  disallowed 

"^*"»-  the  cases  of  Appleby  v.  Duke  (a),  Clarhe  v.  Wilmot  (6X 


The  Lord  Chancellor. 
Augutt  4.  *  This  was  a  bill  of  interpleader,  instituted  by  tl 
Plaintiff,  who  may  be  described  as  the  AtUu  Insurair 
Company,  and  who  represents  them  according  to  M 
provisions  of  their  Act  of  Parliament.  The  dar 
and  facts  which  are  material  are  these: — On  the  IE 
October  1825  the  Atlas  Insurance  Company  insured 
sum  of  3,000/.,  payable  to  Francis  Harris  upon  fl 
death  of  Judith  Chrubb;  on  the  31st  oi  December  19 
Mr.  ilarrif  assigned  the  policy  to  persons  represented 
the  Defendants,  the  Messrs.  Sanders^  who  are  bankers 
Exeter^  as  a  security  for  the  sum  of  3,750/.  It  shoa 
be  stated  that  previously  to  that  they  had,  to  secure  t. 
same  sum,  also  mortgaged  certain  real  property,  and  t 
assigned  another  policy  for  the  same  sum  of  3,0(M 
payable  on  the  death  of  Judith  Chubby  but  which  1" 
been  effected  in  another  office.  For  some  reason,  it  d^ 
not  appear  what,  that  policy  was  agreed  to  be  drop[> 
and  a  new  policy  effected  in  the  Atlas  Company,  wlm 
is  the  policy  now  in  question.  The  result  is,  that  ^ 
Defendants  the  Messrs.  Sanders  hold,  as  a  security 
the  S^TSOL^  the  real  estate  and  the  policy,  which  ^ 
effected  on  the  19th  October  18^,  in  the  Atlas  Off! 
Notice  of  this  assignment  was  duly  given  to  the  ofl 
by  the  Messrs.  Sanders  in  April  18^.  In  1830  < 
Messrs.  Sanders  took  possession  of  the  real  estates  ^ 
have  ever  since  remained  in  possession.    In  the  year  1  £ 

Fran 
(a)  1  PhU.  272.  {h)  1  PIdl.  276. 
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-Francis  Harris  took  the  benefit  of  the  Insolvent  Act,  and        1855. 
All  his  property  was  transferred  to  the  provisional  as- 
signee, now  represented  by  Mr.  Sturgis;  whether  he  was         '^v. 
^he  provisional  assignee  at  the  time  of  the  insolvency,  or       Harris. 
"as  since  succeeded  to  the  office,  is  immaterial,  for  all  the 
property  that  was  transferred  to  the  provisional  assignee 
certainly  is  now  vested  in  him.     On  the  19th  January 
iSSS  Judith  Grubb,  the  life  insured,  dropped,  and  on 
^e  6th  of  December  1853  the  present  bill  was  filed  by 
Ae  Plaintiff  representing  the  Atlas  Company,  alleging 
Aat  Harris  and  Sturgis  disputed  the  right  of  the  Messrs. 
Sanders  to  receive  the  money  due  on  the  policy. 

Now  the  foundation  of  the  right  to  file  a  bill  of  inter- 
pleader is,  that  there  is  a  conflict  between  two  or  more 
persons  claiming  the  same  debt  or  obligation.     That  is 
stated  in  all  the  cases  and  in  all  the  treatises  of  autho- 
rity on  the  subject,  and  is  a  matter  which  admits  of  no 
doubt.     Where  such  a  state  of  things  exists,  and  when 
^hat  double  claim  has  not  been  occasioned  by  the  conduct 
^f  the  person  who  is  liable  to  discharge  the  debt  or  obli- 
Sation,  he  may  obtain  the  assistance  of  this  Court,  and 
^pon  bringing  into  Court  the  amount  of  the  debt  in  dis- 
pute, the  Court  will  relieve  him,  and  put  the  conflicting 
<^laimant8  to  litigate  their  rights  between   one  another. 
I  guard  myself  thus  in  saying,  that  when  the  liability  is 
Hot  occasioned  by  the  act  of  the  person  liable,  for  other- 
wise there  is  no  case  of  interpleader.    That  was  the  case, 
before  Lord  jS^.  Leonards,  of  Cochrane  v.  0*Bri€n{a), 
in  which  a  person  paid  a  sum  of  money  into  a  bank  in  his 
own  name  upon  a  deposit  receipt,  and  shortly  afterwards, 
l>y  his  direction,  his  brother  lodged  an  additional  sum  in 
the  same  bank,  and  obtained  a  new  deposit  receipt  in 
the  name  of  their  sister,  for  the  whole  amount,  and  the  old 
rec  ipt  was  cancelled :  the  first  depositor  having  died,  his 

brother, 
(fl)  2  J.  4-  I.  380. 
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1855.  brother,  as  his  administrator,  claimed  the  money,  altegii 
that  the  gift  to  the  sister  was  incomplete,  while  si 
also  demanded  the  money  of  the  bank;  but  Lord  i 

Harris.  Leonards  held,  upon  very  intelligible  principles,  that  tt 
was  not  a  case  of  a  double  demand  for  one  duty,  thou] 
a  case  in  which  there  might  be  two  liabilities^  and  dead 
that  it  was  no  case  for  interpleader  on  the  part  of  t 
bankers.  They  had  given  a  right  of  action  in  resp< 
of  what  was,  in  truth,  the  same  sum  of  money  to  i\ 
different  people,  and  that  would  not  enable  those  t\ 
in  an  interpleader  suit  to  litigate  between  themselves  ;• 
both  of  them  might  have  acquired  a  right.  I  thii 
that  the  same  principles  of  reasoning  guided  Lord  Ci 
tenham  in  the  case  of  Crawshay  v.  Thornton  {a).  F 
there  says,  **  The  case  tendered  by  every  such  bill 
interpleader  ought  to  be,  that  the  whole  of  the  rigt 
claimed  by  the  Defendants  may  be  properly  determin 
by  litigation  between  them,  and  that  the  Plaintiffs  i 
not  under  any  liabilities  to  either  of  the  Defendar: 
beyond  those  which  arise  from  the  title  to  the  prope 
in  contest."  In  other  words,  if  there  be  a  double  clai 
which  has  been  occasioned  by  the  act  of  the  pa. 
seeking  interpleader,  he  cannot  have  relief  from  ^ 
Court.  In  order,  however,  to  establish  a  case  for 
terpleader,  it  is  necessary  there  should  really  be  c^ 
flicting  claims,  and  the  question  here  is  whether  tlk< 
are  conflicting  claims,  or  rather,  I  should  say,  whetl 
there  were  when  the  bill  was  filed. 

Now  the  real  state  of  the  case  with  respect  to  ' 
rights  of  the  parties  is  clear.  Harris  had  no  pretei 
whatever,  at  all  events  no  pretence  for  any  benefit 
interest  in  the  policy,  for  all  the  beneficial  right  of 
demption  certainly  had  passed  to  Sturgis  by  virtue  of  ' 
insolvency.     I  do  not  think  it  is  necessary  for  me  Up 

i 
(«)  2  M.  4-  C.  1.    See  p.  19. 
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^Atc  the  question  as  to  the. conflicting  decisions,  or  at       1855. 
le&st  the  apparent  conflict  of  decisions  which  exists,  as 
^o   whether  the  right  of  action  in  such  a  case  as  the 
present,  where  there  is  a  right  of  redemption,  remains  in      Harris. 
the  insolvent  or  passes  to  the  provisional  assignee.    I 
o^^rn  that  I  cannot  feel  any  very  great  doubt  that  it 
must  pass  to  the  provisional  assignee,  because  it  may  be 
&  natter  of  value.    If  the  insolvent  is  a  mere  trustee  at 
the  time  of  his  insolvency,  then  the  right  of  action  does 
not  pass  to  the  provisional  assignee  any  more  than  it 
does  in  bankruptcy;  but,  if  there  be  a  right  to  redeem  on 
payment  of  a  certain  sum  of  money,  I  cannot  imagine 
on  what  principle  it  can  be  said  that  you  are  to  look  into 
the  question,  how  far  it  is  probable,  or  how  far  the  result 
^wUl  show,  that  the  right  of  redemption  is  valuable  or  is 
not  valuable ;  it  may  be  valuable,  and  I  think  all  conve- 
nience seems  in  favour  of  holding  that  as  such  it  passes 
to  the  provisional  assignee.     However,  that  is  a  matter 
with  which  I  will  not  embarrass  myself.     It  may  be  that 
the  dictum,  if  not  the  decision,  of  the  Court  of  Exche- 
quer in  D^Amay  v.  Chesneau  (a),  is  at  variance  with  the 
prior  case  in  the  Common  Pleas  of  Leslie  v.  Guthrie  (b) ; 
it  may  be  they  are  reconcilable  one  with  the  other.    In 
^e  view  I  take  of  this  case,  the  question  does  not  arise, 
therefore  I  merely  advert  to  them  to  show  that  I  have 
not  overlooked  the  argument  that  was  addressed  to  me 
on  the  subject,  but  it  does  not  appear  to  me  necessary  to 
^de  between  those  two  authorities.    In  the  present 
^e,  the  only  possible  claim  adverse  to  the  Messrs. 
^<»«cferi,  was  that  of  Mr.  Sturgis,  for  Harris  was  entirely 
^ot  of  the  question.    There  can  be  no  doubt  that  if 
*"ere  was  any  beneficial  interest  in  Harris,  it  passed  to 
^^*  Sturgis,  the  provisional  assignee ;  but  Mr.  Sturgis^ s 
^10  was  not  in  truth,  as  it  appears  to  me,  an  adverse 

claim; 
(«)  13  M.  4-  W.  796.  {h)  1  Bing.  N.  C.  697. 
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1855.       claim ;  it  was  nothing  but  a  claim  after  the  Messrs.  San 

^  ^"^'"'"^^      ders  were  satisfied,  for  the  assignment  to  them  was  no 
Desborouoh 

V.  disputed.    In  many  of  the  cases  which  are  reported  i 

Harris.      ^^  books  the  question  has  been  a  question  arising  Ix 

tween  the  assignor  and  assignee,  where,  either  on  th 

ground  of  fraud  or  on  some  other  ground,  the  valiiUty  i 

the  assignment  which  was  to  give  a  title  to  the  assigoc 

has  been  disputed  and  it  has  been  held  to  be  a  good  cat 

for  interpleader*    Here  there  is  no  question  at  all  dv 

Harris,  before  his  insolvency,  and  therefore  I  may  ai 

Sturgis,  assigned  to  the  Messrs.  Sanders;  the  only  que 

tion  is,  whether  the  trusts  upon  which  the  assignmei 

was  made  had  or  had  not  been  so  satisfied  as  that  Stwrg 

might  have  a  right. 

The  mere  fact  that  the  assignee  is  only  a  mortgage 
does  not  of  itself  give  any  right  to  call  on  the  assigni 
and  assignee  to  interplead ;  the  two  claims  are  not  coi 
flicting.  I  do  not  say  that  a  mortgagor  might  not,  I 
his  conduct,  make  a  case  in  which  his  debtor  might  fi 
a  bill  of  interpleader  against  him  and  his  mortgagee ;  a 
for  instance,  if  the  mortgagor  gave  notice  to  the  debti 
that  since  the  mortgage  he  had  satisfied  the  demand 
the  mortgagee,  so  that  the  assignment,  by  way  of  moc 
gage,  was  no  longer  in  force ;  but  without  such  notic 
setting  up  what  would  be  in  substance  a  claim  ind 
pendent  of  his  character  of  mortgagor,  no  right  ezie 
in  the  debtor  to  call  on  the  original  creditor  and  moi 
gagee  to  interplead. 

I  do  not  think  the  objection,  that  there  is  no  dedax 
tion  in  the  deed  of  assignment  that  the  receipts  of  ^ 
mortgagee  shall  be  good  discharges,  can  be  sustainc 
for  in  the  first  place  the  deed  contains  the  usual  pom 
of  attorney  enabling  the  mortgagee  to  demand,  sue  €* 
and  recover  the  policy  monies,  and  to  give  effectual  s 

cei  J 
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ceipta  for  the  same ;  and  further,  the  nature  of  the  trans- 
action necessarily  implied  such  a  power,  for  the  Com-  _ 
pajay  never  could  ascertain  what  were  the  equitable  rights  v, 

l»etween  the  mortgagor  and  mortgagee  of  a  policy,  de-      Harris. 
pending,  as  they  must,  on  the  state  of  the  accounts,  which 
beyond  the  control  of  the  persons  bound  to  pay. 


I  cannot  conceal  from  myself  that  in  thus  holding  that 
the  relative  position  of  mortgagor  and  mortgagee  does 
not  give  a  title  to  the  debtor  to  file  a  bill  of  interpleader, 
I    am  altogether  disregarding  the  authority  of  Fenn  v. 
JEdmonds(a).    With  all  respect  to  Sir  James  Wiffratn,  I 
must  say  if.  that  case  is  fully  and  accurately  reported,  it 
is  one  which  I  cannot  follow.     It  appears  to  me  to  pro- 
ceed on  the  assumption  that  assignees  in  bankruptcy  are 
l>0UDd  to  be  active  in  confirming  a  prior  assignment  made 
hy  the  bankrupt,  if  called  on  for  the  purpose  by  the 
person  who  has  to  pay,  and  if  they  decline,  that  they 
^^y  be  treated  as  setting  up  a  claim  to  what  has  been 
^gned.    I  can  find  no  warrant  for  such  a  doctrine.    It 
^9  in  truth,  a  further  assurance  which  is  asked  for,  and 
^hich,  except  by  reason  of  special  contract,  no  one  is 
'^ound  to  make.    I  collect  from  the  note  of  Vice-Chan- 
<%lIor  W6od*8  judgment,  that  he  entertained  great  doubt 
*•  to  the  decision  in  Fenn  v.  Edmonds  (a),  and  he  ulti- 
QUitely  decided  this  question  on  the  ground  that  Mr. 
^^urgis  had  in  substance  asserted  a  claim  on  the  occa- 
sion of  his  interview  with  Mr.  Browning.    I  confess  I  do 
^t  ao  interpret  what  he  then  said.    [His  Lordship  here 
deferred  to  the  passages  in  the  answers  of  the  Defendants 
*'^e  Messrs.  Sanders  and  the  Defendant  Samuel  Sturgis, 
^^  out  in  the  report,  and  proceeded.]    Now  that  is  the 
'^presentation  given  by  the   Defendants  the    Messrs. 
^^^^ders  and  by  Mr.  Sturgis  in  their  answers.     I  think 

the 
(a)  5  Hare,  314. 
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1855.       the  real  meaning  of  the  statements  made  by  Mr.  Stwrg 
in  his  answer,  and  on  the  occasion  of  the  interview  wil 
V.  Mr.  Browning f  cannot  be  misunderstood,  and  I  interpr 

Harris.  ^y^^^  ^y^yxs : — "  If  you  want  further  assurance,  I  can  on 
give  that  under  the  sanction  of  the  Insolvent  Court,  ai 
that  Court,  I  contend,  will  only  authorize  me  to  give 
for  a  consideration ;  whether  you  ask  for  it,  and  think 
worth  purchasing,  is  for  you  to  determine.  I  clai 
nothing ;  I  am  passive ;  if  you  want  me  to  be  actii 
you  must  pay  for  my  activity."  I  consider  this  to  be  i 
claim  which  justifies  a  bill  of  interpleader.  It  waa  i 
claim  except  in  the  event  of  the  Messrs.  Sanders  aakii 
for  something  which  he  was  not,  as  provisional  aaaigm 
bound  to  give.  I  think  therefore  this  bill  ought  to  ha 
been  dismissed  with  costs  against  the  Defendant  Stiarg 
With  respect  to  the  Defendant  Harris^  he  certaii 
made  a  claim  which  he  persisted  in  up  to  the  answi 
though  it  was  properly  abandoned  by  his  counsel  at  i 
hearing ;  there  being  no  pretence  for  it,  there  could  1 
no  case  of  interpleader  between  him  and  the  Mesa 
Sanders^  who  were  actually  suing  the  Company  in  ti 
name  of  Harris  ;  so  that  the  only  question  would  ha 
been,  if  it  could  be  stated  as  a  serious  question,  whetfa 
he  would  recover  for  himself  or  for  others ;  but  that 
not  a  case  for  interpleader.  The  result  therefore  in  ■ 
opinion  is,  that  the  whole  fund  ought  to  have  been  trai 
ferred  to  the  Messrs.  Sanders  without  any  deduction,  m 
the  bill  ought  to  have  been  dismissed  with  costs  agai 
them  and  the  Defendant  Sturgis^  and  without  costs 
against  the  Defendant  Harris. 
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JAMES  r.  RICE.  ,     „ 

June  9. 

'pHIS  was  the  Appeal  of  the  Plaintiff  from  the  dis-  Before  The 
■*-  missal  of  his  bill  by  Vice-Chancellor  Wood.    The    I-oeds  Jo.. 

•'  TICES. 

^U8e  was  heard  before  the  Vice-Chancellor  on  a  motion  ^^^g^  ^^ 

^o  take  the  bill  pro  confesso,  the  Defendant  not  appearing,  advanced  be- 
fore the  pass- 

The  case  is  reported  by  Mr.  Kay,  page  231,  but  the  17  &  is  Vict. 

following  outline  of  the  statements  of  the  bill  will  be  ^-  ^'  ^[  ^'• 

sufficient  for  the  purpose  of  this  report.  promissory 

note,  and  a 

On  the  12th  of  May  1851  the  Plaintiff  lent  the  De-  ^"P^S^^!^'* 
^  deeds  of  free- 

ffeiidant  100/.  on  the  Defendant's  promissory  note  for  hold  property 

til  at  amount,  payable  on  demand,  with  interest  at  61,  per  Purity.    Af- 

cent.  per  annum.     As  a  collateral  security  the  Defendant  terwards  it 

deposited  with  the  Plaintiff  the  title  deeds  of  freehold  P'oUhlfa^^ 

property,  but  without  any  written  memorandum.     On  legal  mortgage 
■  should  be  exe- 

tnc  4th  of  June  1861  the  Plaintiff  lent  the  Defendant  cuted  by  the 

Ac  further  sum  of  50/.  on  his  promissory  note  for  that  ^wrrower  to 

*^  •'  secure  the 

^^ount,  with  interest  at  6/.  per  cent,  per  annum.     In  amount  ad- 

^me  1852  the  Plaintiff  lent  the  Defendant  the' further  J'n^eJ^jfS/. 
^nj  of  60/.,  and  at  the  same  time  the  Defendant  gave  per  cent  per 
^he  Plaintiff  an  unstamped  memorandum,  which  was  as  mortgage  was 

followfl  • executed  : 

^^'  -He/i/,that 

**  June  5th,  1852.      I  hereby  acknowledge  to  have  agreement  was 
deceived  this  day  from  David  James,  of  Capel,  the  sum  '^^^'^"^y^*^ 
^f  sixty  pounds  on  loan,  to  be  repaid  in  one  week,  with  contract  to  a 
I'iterest  of  ten  shillings  for  the  use  of  the  same,  and  with  l|i|f  aTtum^ 
^'^terest  of  ten  shillings  for  every  week  so  long  as  the  and  fresh  de- 

^id  loan  shall  remain  unpaid.  Seeds^ras  not 

"  Michael  Rice,        necessary  to 
"  Witness,  Ann  MiUard.  "  £60 :  0 :  0."        ^^'^Vctr^ct 

The  out  of  the  Sta- 
tute of  Frauds. 
Motion  to  dispense  with  senrice  on  a  Defendant  of  a  copy  of  a  decree  on  a  bill 
tuen  pro  confesso  before  the  lapse  of  three  years  refused. 
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1854.  The  bill  contained  the  following  statement  :—^  Th^  g 

Defendant  made  default  in  payment  of  the  said  sam  ot^i 
60/.  and  interest ;  and  in  the  month  of  Jvly  or  Avgutu^-^ 
1852  the  Plaintiff  had  an  interview  with  the  Defendants^  ^ 
and  then  proposed  that  the  Defendant  should  execute  < 
him  a  legal  mortgage  of  the  said  freehold  premises^ 
which  the  title  deeds  had  been  so  deposited  as  aforesaid 
together  with  certain  leasehold  property  at  Chislehuns.  ^^ 
in  Kent,  which  the  Defendant  then  stated  he  had  recently  ,^ 
agreed  to  purchase  to  secure  the  said  several  loans,  an 
interest  thereon,  at  the  rate  of  5/.  per  cent,  per  annuc 
to  which  proposal  the  said  Micltael  Rice  agreed,  b 
such  mortgage  was  never  completed." 

The  prayer  was  for  foreclosure  or  sale. 

Mr.  J.  V.  Prior,  for  the  Plaintiff. 

The  Vice-Chancellor  decided  against  the  Plaintiff, 
the  authority  of  Ex  parte  Warrington  (a) ;  but  assum. 
that  the  cases  cannot  be  distinguished  as  regards 
original  contract,  still  the  subsequent  contract  in  the 
sent  case  was  perfectly  free  from  objection  on  the  groi 
of  usury.     The  Vice-Chancellor  considered    that 
Statute  of  Frauds  precluded  the  Plaintiff  from  insis^^i' 
on  the  subsequent  contract.     But  the  Statute  of  Fra-    ^* 
must  be  pleaded,  or  the  benefit  of  it  must  be  claimedB-     ^ 
a  Defen^lant,  Skinner  v.  M^Dotuill(b).     And  here         * 
Defendant  did  not  appear.    [The  Lord  Justice  Knic^^ 
Bruce  referred  to  Ridgway  v.  Wharton  (c).]    The  V:^ 
Chancellor  considered,  that  having  regard  to  the  ii^  ' 
lidity  of  the  original  deposit  there  must  be  considered- 
have  been  no  deposit  at  all,  and  that  the  Plaintiff  ft? 
not  such  a  possession  as  to  render  valid  a  parol  agr^ 
ment  for  a  mortgage,  but  must  be  regarded  as  hav'  ? 

obtain 

{a)  3  De  G.  Mac.  ^  G.  159.  Wood  v.  Midgley,  ante,  p.  41 

(6    2  DeG,/^Sm.  265.    See  (r)  3  De  G.  Mae.  ^  G.  6 
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ol>t4iined  the  deeds  merely  as  the  Defendant's  agent.  1854. 
Tl^^  Defendant,  however,  could  not  have  recovered  them 
in  equity  without  paying  the  principal  money  borrowed, 
^^n^^  lawful  interest,  and  therefore  the  Plaintiff  must  be 
looked  upon  as  something  more  than  a  mere  agent.  But 
Cb^  fact  of  possession  made  a  parol  agreement  sufficient 
^o  create  an  equitable  mortgage ;  for  it  is  not  necessary 
^o  go  through  the  ceremony  of  giving  the  deeds  back  to 
^li^  Defendant,  and  receiving  them  from  him  again.  The 
C2A^  of  Ex  parte  Kensington  (a),  which  was  not  cited  to 
^lie  Vice-Chancellor,  is,  I  submit,  decisive  in  the  Plain- 
^flPs  favour. 

He  also  referred  to  JSx  parte  Nettleship  (b)  and  JSx 
T^^^'^Tte  Lloyd  {c). 

The  Lord  Justice  Turner. 

The  deeds  being  in  the  hands  of  the  Plaintiff,  and 

^liere  being  a  parol  agreement  to  give  him  a  legal  mort- 

K^^e,  I  think  that  the  case  falls  within  the  principle  of 

^^ parte  Kensington  (a),  and  that  the  Plaintiff  is  entitled 

^o  a  decree. 

The  Lord  Justice  Knight  Bruce  concurred. 


On  this  day  a  motion  was  made  on  behalf  of  the       July  25. 
I^laintiff,  under  the  86th  Order  of  May  1845,  that  the 
««Tvice  of  an  office-copy  of  the  decree  might  be  dis- 
pensed with.     The  motion  was  supported  by  an  affidavit 
to  the  effect  that  inquiries  had  been  made  in  all  quarters 
from  which  information  was  likely  to  be  obtained  as  to 
the  residence  of  the  Defendant,  but  without  success. 

W  2  Fei.  4^  B.  79;  2  Rote,  (6)  2  ilf .  D.  *  Be  G.  124. 

'3«-  (c)  1  GL  ^  J.  389. 

Mr. 


464  CASES  IN  CHANCERY. 

1854.  Mr.  J,  V.  Prior,  in  support  of  the  motion. 

The  86th  Order  of  May  1845  provides,  that  after^-^ 
decree  founded  on  a  bill  taken  pro  confesso  has  be^-- 
passed  and  entered,  an  ofBce-copy  thereof  is  (unless  tl 
Court  dispenses  with  the  service  thereof)  to  be  serv^^^r- 
on  the  Defendant  against  whom  the  order  to  take  tlS^ 
bill  pro  confesso  was  made  or  his  solicitor.     And  tW.^^ 
90th  Order  provides,  that  where  the  decree  is  not  nhn  si  m  i 
lute,  the  Court  may  order  the  same  to  be  made  absoIiKLiv^ 
on  the  motion  of  the  Plaintiff,  made  after  the  expirati*>  ^£j 
of  three  years  from   the  date  of  the  decree,   where      -^ 
Defendant  has  not  been  served  with  a  copy  thereof. 
Vaughan  v.  Rogers  (a),  the  late  Master  of  the  Rt-        ^ 
held,  that  the  Court  could  not  make  such  an  order  p-       ir 
spectively  in  the  circumstances  of  that  case.      But 
Benbow  v.  Davies  ijb)  such  an  order  was  made.     As 
86th  Order  requires  the  service  to  be  made  unless 
pensed  with  by  the  Court,  an  application  appears 
cessary  to  avoid  the  charge  of  negligence. 

The  Lord  Justice  Turner. 

The  proper  course  appears  to  be  to  wait  till  the  ei^^^B 
ration  of  the  three  years,  and  then,  on  applying  for  C  i 
order  absolute,  to  explain  why  the  decree  has  not  b^  ^i 
served  on  the  Defendant.     It  would  be  premature,  ^ 

Lord  Langdale  said  in  Vaughan  v.  Rogers  (a),  to  qbj 
the  order  prospectively,  as  the  Defendant  might  mi 
his  appearance  on  the  next  day,  and  then  the  Plaivi^^^ 
would,  without  sufficient  reason,  have  been  released  frc^m 
the  necessity  of  serving  him. 

The  Lord  Justice  Knight  Bruce  concurred. 

{a)  11  Beat.  165.  (6)  12  fifav.42I. 
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1854v 


In  the  Matter  of  the  SEA,  FIRE  and  LIFE  AS- 
SURANCE Company,  and  of  the  JOINT-STOCK 
COMPANIES  WINDING-UP  ACTS,  1848  and 
1849. 

The  Case  of  the  Official  Manager  of  the  PORT  of 
LONDON  SHIP  OWNERS  LOAN  and  ASSUR- 
ANCE Company. 


June  3,  4, 13. 


T^HIS  was  the   appeal  of  the  official   manager  of    Before  The 

"The  Port  of  London  Ship  Owners   Loan  and        xicm. 
Assurance  Company"  against  the  decision  of  Vice-Chan-  A  registered 
cellor  Stuart,  affirming  the  disallowance  of  the  Appel-  JjJJ^^y® 

'*nt'8  claim  against  the  Sea,  Fire  and  Life  Assurance  agreed  to  icll 
n  .  i%  /•  11         f         1      its  business  to 

company,  m  respect  of  a  sum  of  money  alleged  to  be  another  regis- 
trable under  an  agreement  for  the  purchase  by  the  tered  Insur- 

,  anceCompanVt 

^tter  Company  of  the  business  of  the  former.  and  a  deed  of 

assignment 
was  accord- 
The  Port  of  London  Company  was  formed  in  1847,  ingly  executed, 

1  whereby  the 
ana  letter  Com- 
pany  cove- 
'^tcd  to  indemnify  the  former  against  all  claims.  After  the  business  had  been  carried 
^  fcr  some  time  by  the  purchasing  Company  that  Company  failed,  and  both  Com- 
Mmi  were  wound  up  under  the  Winding-up  Acts.     On  the  official  manager  of  the 
l^lbg  Company  tenaerine  a  proof  against  the  purchasing  Company  in  respect  of 
2^os  latiified  by  the  selhng  Company,  one  part  of  the  de^  of  assignment  was  pro- 
^jotd  baring  amxed  to  it  the  seal  of  the  purchasing  Company,  but  another  part, 
alleged  to  have  been  executed  by  the  selling  Company,  was  not  forthcoming :    rieldt 

1.  That  after  what  had  taken  place,  it  was  unnecessary  to  determine  whether  the 
"J^iflf  Company  had  executed  the  purchase-deed,  or  whether  its  directors  had  exceeded 
^^  jowen  in  making  the  sale. 

2.  That,  where  a  purchaser  has  enjoyed  the  subject-matter  of  a  contract,  every  pre- 
*^p(ion  must  be  made  in  favour  of  its  validity. 

^  That,  if  all  the  proceedings  on  the  part  of  the  directors  of  the  purchasing  Com- 
I'^yi  vith  reference  to  the  purchase,  had  not  been  in  strict  accordance  with  their 
^deed,  still  if  the  contract  with  the  other  Company  was  the  means  of  the  pur- 
^ng  Company  coming  into  existence,  they  coula  not  act  in  contravention  of  that 

Vol.  I.  II  D.  M.  O. 
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1854.        and  was  completely  registered  on  the  33nd  of  April  in 
""^'^^       that  year. 

Port  of 
London 

Assurance        fhe  deed  of  settlement  provided  that  the  business  of 
Company  8 
Casb.        the  company  should  be  in  the  first  place  mutually  to 

insure  against  perils  of  the  sea,  fire,  men  of  war,  rovers, 
reprisals  and  all  such  other  risks  whatsoever,  as  the  direc- 
tors might  think  fit,  the  ships  or  vessels  of  the  shar^ 
holders  of  the  company ;  and  also  within  certain  specified 
limits  to  insure  against  the  like  perils  and  risks  all 
ships,  vessels  and  crafts,  and  also  the  goods,  freights, 
merchandize,  cargo  and  property  whatsoever  in  or  on 
board  of  the  same,  whether  the  property  of  shareholders 
of  the  company  or  otherwise ;  and  also  to  advance  to 
any  person  or  persons  whatever,  whether  a  shareholder 
or  shareholders  or  not,  any  sum  or  sums  of  money  by  way 
cf  lotti,  to  be  secured  by  mortgage  upon  any  ship,  vessel 
or  craft;  and  generally  to  carry  on  commission  business, 
and  all  other  branches  and  departments  of  the  above 
business  of  marine  insurance  and  loans  on  ships,  vessels 
or  craft,  or  any  of  them,  or  in  anywise  connected  there- 
with or  incidental  thereto. 

The  deed  also  provided  that  the  directors  should  have 
full  power,  where  the  deed  was  silent  or  omitted  to 
provide  the  re<]ui$itc  particulars,  to  conduct  and  manage 
the  aflairs  of  the  company  in  the  prosecution  of  the 
business  of  the  same  as  thereinbefore  defined,  and  to  do 
such  other  acts,  matters  and  things  as  might  be  requisite 
for  effecting  the  objects  or  carrying  on  the  business  of 
the  company,  upon  such  terms  and  conditions  as  they 
should  think  expedient;  and  should  also  have  power, 
with  the  sanction  of  a  general  meeting,  but  hot  otherwisei 
to  apply  for  and  obtain  any  letters-patent  or  act  of  ?^' 
liament  for  additional  powers ;   and  generally  to  act  in 


CASES  IN  CHANCERY.  467 

the  direction,  management  and  superintendence  of  all        1854. 
the  concerns  of  the  company,  in  such  manner  as  they       ^-^"v*^^ 
should  think  most  conducive  to  the  interest  of  the  com-       London 
pany,  but  subject  nevertheless  as  to  the  whole  of  the     Assurance 
aforesaid  powers  to  the  rules  and  restrictions  imposed  by        Case. 
the  deed,  and  to  a  consent  of  a  general  meeting,  where 
such  consent  was  by  the  deed  made  necessary.    There 
w'aa,  however,  no  clause  empowering  the  directors  to  sell 
or  transfer  the  business  to  any  other  company. 

The  Port  of  London  Company  carried  on  the  business 
^f  marine  insurance  till  October ,  1849,  when  the  agree- 
ment in  question  was  entered  into  for  the  sale  of  its 
lousiness  and  goodwill  to  the  Sea,  Fire  and  Life  Society, 
*  company  which  was  provisionally  registered  in  Feb' 
'■^*^ry  1849,  and  completely  registered  on  the  8th  of 
October  following.  The  deed  of  settlement  of  this  com- 
P^iiy  was  executed  on  the  Slst  of  August  1840,  and 
Contained  the  following  provisions : — 

**  SB.  That,  except  the  managing  officer,  who,  whether 
^  director  or  not,  shall  always  be  entitled  to  be  present 
^^  the  Board  of  Directors,  no  person  not  a  director  shall 
^^  present  at  any  meeting  of  the  directors ;  that  three  or 
^^re  directors  shall  constitute  a  meeting,  and  shall  be 
Competent  to  exercise  the  several  powers  and  authorities 
*^^reby  conferred  on  the  directors  generally,  or  on  the 
^^ard  of  Directors. 


« 


31.  That  the  directors  shall  cause  the  company  forth- 
^^ith  to  be  completely  registered  under  the  Registration 
^ct,  and  shall  thereupon  be  entitled  to  all  the  powers 
^tid  authorities  conferred  on  the  directors  of  a  com- 
pletely-registered company  by  the  same  act,  but  subject 
SL8  hereinafter  provided ;  and  that  in  and  about  effecting 
tlie  incorporation  and  registration  of  the  company,  they 

I  I  2  shall 
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1854.        shall  be  authorized  and  empowered  to  liquidate  and  defr 

^'^^'^^^      such  preliminary  expenses  as  may  have  been  incun 
Port  op  ,       ^     ,  ,..,/..  j- 

London       prior  to  the  Complete  registration  thereof,  not  exceeai 

Assurance     the  sum  of  1,000/..  which  said  sum  of  1,000/.,  or  a 

COMPANYS  1.1 

Case.  lesser  sum,  shall  be  chargeable  against  the  company,  a 
paid  out  of  the  capital  stock  and  corporate  funds  of  t 
same ;  and  also  that  the  directors  shall  have,  at  any  tit 
after  complete  registration,  full  power  and  authority 
purchase  or  lease,  as  may  seem  expedient,  at  such  pri( 
and  on  such  terms  and  conditions  as  may  be  lawful 
imposed,  the  business  of  any  other  Fire,  Life  or  Man 
Insurance  Company,  and  for  that  purpose  to  enter  in 
and  rescind  or  modify  contracts  and  agreements  in  t 
name  of  the  Sea,  Fire  and  Life  Assurance  Society,  ai 
of  the  shareholders  thereof. 

'*  33.  That  the  directors  shall  have  full  and  absok 
power,  authority  and  discretion  to  conduct  and  mana( 
and  in  and  about  conducting  and  managing  the  affiu 
and  business  of  the  company,  and  therein  at  any  tii 
after  the  complete  registration  of  the  company  to  prepa 
and  issue,  and  cause  to  be  prepared  and  issued,  all  sui 
policies  of  assurance  on  such  life  or  lives,  and  to  gra 
such  endowments,  annuities  and  loans,  and  to  purcha 
and  sell  such  reversionary  or  other  contingencies,  inf 
rests,  whether  real  or  personal,  and  such  interests  in  8to< 
or  in  mortgage  debts,  or  other  personalty,  legacies,  poc 
obit  bonds  or  annuities,  and  generally  to  do  and  enga^ 
in  such  other  acts,  transactions,  matters  and  things  in  H 
line  of  the  company's  business. 

"  43.  That  the  directors  shall  have  full  power  and  ai 
thority,  where  these  presents  are  silent  or  omit  to  proTic 
the  requisite  particulars,  to  conduct  and  manage  tl 
affairs  of  the  company  in  the  prosecution  of  the  busine 
of  the  same  as  hereinbefore  defined,  and  shall  in  part 

cull 
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colar  be  and  they  are  hereby  authorized  to  carry  on  all 
such  branches  of  the  aforesaid  business^  or  otherwise,  as 
tbey  may  think  fit,  and  shall  have  power  to  do  such 
other  acts,  matters  and  things  as  may  be  requisite  for 
eftcdng  the  objects  or  carrying  on  the  business  of  the 
company  upon  such  terms  and  conditions  as  they  shall 
think  expedient"  —  (Then  followed  powers  to  fix  the 
salaries  of  officers,  and  with  the  sanction  of  a  general 
meeting  to  apply  to  Parliament  for  fresh  powers),  "  and 
generally  to  act  in  the  direction,  management  and  super- 
intendence of  all  the  concerns  of  the  company  in  such 
manner  as  they  shall  think  most  conducive  to  the  inte- 
rest of  the  company,  but  subject  nevertheless,  as  to  the 
whole  of  the  aforesaid  powers,  to  the  rules  and  restric- 
tions by  these  presents  imposed,  and  to  the  consent  of  a 
general  meeting  where  such  consent  by  these  presents  is 
inade  necessary,  and  subject  also  to  any  restrictions 
hereafter  to  be  imposed  by  any  general  meeting,  ordinary 
or  extraordinary,  pursuant  to  the  powers  hereinbefore 
given  to  such  meetings." 


1851. 

Port  op 

London 

Assurance 

Company's 

Case. 


Some  of  the  directors  of  the  company  were  also  direc- 
tors of  the  Port  of  London  Company,  and  both  Companies 
^  the  same  managing  director,  Mr.  Collingridge. 

lie  sale  in  question  was  effected  by  a  deed  of  assign- 
"^nt,  dated  the  11th  of  October  1849,  and  made  be- 
^een  the  Port  of  London  Company  of  the  one  part,  and 
4e  Sea,  Fire  and  Life  Assurance  Society  of  the  other 
P^    This  deed  recited  as  follows : — 


"Whereas  the  said  Port  of  London  Ship  Owners' 
^'^^  and  Assurance  Company  have  for  some  time  past 
^ed  on  the  trade  or  business  of  general  marine  insur- 
*^ce,  and  are  at  the  date  hereof  engaged  in  the  same 
^eand  dealing;  and  in  consideration  of  the  covenant  of 

the 
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1854.       the  said  Sea,  Fire  and  Life  Assurance  Society  hereinafter 

)f^'^^^      contained,  the  said  Port  of  London  Ship  Owners'  Loan 
Port  op  •        •  i_ 

London       and  Assurance  Company  have  agreed  to  sell,  relinquish 

C^MFANY^r  *"^  assign  unto  and  the  Sea,  Fire  and  Life  Assurance 
Case.  Society  have  agreed  to  purchase  the  goodwill,  benefit  and 
property,  trade  and  business  of  the  said  Port  of  London 
Ship  Owners'  Loan  and  Assurance  Company ;  and  ac- 
cordingly the  said  companies  or  societies  have  agreed  tc 
enter  into  the  covenants  on  their  parts  hereinafter  con- 
tained for  the  purpose  of  effectuating  such  sale  and 
purchase.**  By  the  operative  part  it  was  witnessed,  that, 
in  consideration  of  the  covenant  on  the  part  of  the  lattei 
company  thereinafter  contained,  and  for  a  nominal  con- 
sideration, the  Port  of  fjondon  Company  assigned  to  the 
Sea,  Fire  and  Life  Assurance  Society  all  that  the  trade 
or  business  of  general  marine  assurance,  and  all  other 
the  trade  or  business  (if  any)  of  the  Port  of  London 
Company,  and  the  goodwill  and  capital,  stock  and  book 
and  other  debts,  and  property  and  effects  thereof  respec- 
tively, and  all  benefit  and  advantage  thereof  respectively, 
and  all  books,  papers  and  accounts  of  and  relating  to 
the  same  business  respectively,  with  full  power  for  the 
Sea,  Fire  and  Life  Assurance  Society  and  their  succes- 
sors, in  the  name  and  as  the  attorney  or  attornies  of  the 
Port  of  London  Loan  Company  and  their  successors,  to 
sue  for  and  recover  all  and  every  sums  and  sum  of  money, 
property  and  effects  thereby  assigned,  and  to  give  effec- 
tual discharges  for  the  same  respectively ;  and  the  Port 
of  London  Company  thereby,  for  themselves  and  their 
successors,  covenanted  with  the  Sea,  Fire  and  Life  Assur- 
ance Society  and  their  successors,  that  the  Port  of  Lon- 
don Company  and  their  successors  would  by  advertise- 
ment and  circular  letters,  and  by  other  practical  means, 
forthwith  give  public  notice  of  the  transfer  and  assign- 
ment thereby  made,  and  would  not  at  any  time  thereafter 
carry  on  the  business  of  marine  insurance  in  any  of  its 

branches ; 
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bra.Dches;   and  in  consideration  of  the  assignment  and        1854, 
covenant  thereinbefore  contained  on  the  part  of  the  Port      ^^*v^^^ 
of    London  Company,  the  Sea,  Fire  and  Life  Assurance       London 
Society,  for  themselves  and  their  successors,   thereby     Assurance 
CO 'tenanted  with  the  Port  of  London  Company  that  the        Case. 
S  ^a,  Fire  and  Life  Assurance  Society  and  their  successors 
wr^i^uld  from  time  to  time  and  at  all  times  thereafter  well 
asrB.<l  sufficiently  save,  defend   and  keep  harmless   and 
irm  «:3emnified  the  Port  of  London  Company  and  the  past 
2Lwrm.  <]  present  several  shareholders  thereof,  and  the  estate 
!<]  effects  of  such  shareholders  respectively,  from  and 
ainst  all  actions,  suits,  costs,  charges,  damages  and 
e-sc  jpenses  and  consequences  whatsoever,  which  then  were 
or    should  or  night  thereafter  be  instituted,  prosecuted, 
8iJi.stained  or  occasioned,  or  which  the  said  last-mentioned 
C^ompany,  or  any  of  the  shareholders  thereof,  should  be 
put  unto  for  or  by  reason  of  any  claim  or  demand,  or 
cla.iin8  or  demands  whatsoever,  which  then  was  or  were 
o*"   at  any  time  or  times  thereafter  should  or  might  be 
°A ade  or  set  up  upon  or  against  the  said  last-mentioned 
C-ompany,  whether  in  respect  of  any  policy  of  assurance 
**^d  promissory  or  credit  note  respectively  made   and 
lastied  by  them,  or  on  any  other  account  or  pretence 
whatsoever. 

Although  the  formal  purchase  was  carried  into  effect 
^y  this  deed,  it  was  stated  on  behalf  of  the  Respondents, 
^'^at  the  contract  for  the  purchase  had  been  made  as 
^^riy  as  February  184S,  before  the  Sea,  Fire  and  Life 
^^surance  Company  had  been  registered  or  formed;  and 
^^at  in  substance  the  transaction  was  not  a  sale,  but  an 
amalgamation  of  the  two  Companies,  or  rather  the  con- 
tinuance of  the  Port  of  London  Company  under  new 
conditions  and  under  a  new  name. 

The  Sea,  Fire  and  Life  Assurance  Company  carried 

on 
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1854.       on  businessi  including  that  purchased  by  theoii  as  above 

^^*v^^^      mentioned,  from  October  1849  to  May  1850. 
PoKT  or 

LOXDOU 

AssuaAMCB        On  the  26th  of  January  1850,  an  order  was  made  for 
Cass.        winding  up  the  Port  of  London  Company ;  and  on  the 
Ist  of  June  following,  a  similar  order  was  made  with 
respect  to  the  Sea,  Fire  and  Life  Assurance  Companj. 

On  the  S3rd  of  November  1853,  the  application  now 
in  question  was  made  to  the  Master  on  behalf  of  the 
official  manager  of  the  Port  of  London  Company,  who 
claimed  against  the  Sea,  Fire  and  Life  Assurance  Coin- 
pany  several  sums  amounting  to  5,856/.  1  \s.  9d,  and 
also  the  costs,  charges,  damages  and  expenses  therein- 
after to  be  sustained  by  the  Port  of  London  Companj, 
or  any  shareholder  thereof,  in  respect  of  any  policy  or 
pronussory  or  credit  notes  made  or  issued  by  them  or 
otherwise. 

One  part  of  the  purchase  deed  was  produced  before 
the  Master,  to  which  the  common  seal  of  the  Sea,  Fue 
and  Life  Assurance  Society  was  affixed,  and  which  wis 
executed  by  Mr.  Alexander  Davis  and  Sir  WilS^ 
Oyiltne,  two  of  the  directors  of  that  Company;  but  the 
other  part  of  the  deed,  which  was  alleged  to  have  been 
executed  by  the  Port  of  Lomdtm  Company,  had  not  been 
found  among  the  papers  of  the  Sea,  Fire  and  Life 
Company. 

Mr.  Thomas  Francis  Ashford,  who  had  been  the 
accountant  of  the  Port  of  London  and  Sea,  Fire  and 
Life  Assurance  Companies,  was  examined  beflnre  the 
Master,  and  deposed  that  he  became  accountant  to  tbe 
Port  of  London  Company  about  April  or  May  iW, 
and  continued  to  act  in  that  capacity  until  the  breakiog 
up  of  both  the  Companies.     That  on  the  Ist  of  J^^ 

1849, 
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IS49,  new  books  were  opened,  as  the  names  were  about       1864. 
^o     be  changed  in  consequence  of  their  taking  up  fire      ^^^^^^'^ 
«an<3  life,  as  well  as  the  marine  department.     That  the      London 
^OT^itness  bad  to  transfer  the  account  of  one  to  the  other,     q^^^^^^^^I 
^^hieh  he  did.     That  in  July  1849,  the  exchange  took        Case. 
place;  but  that  the  complete  registration  of  what  might 
b^   called  the  new  Company  did  not  take  place  until 
October  1840.    That  when  the  new  books  were  opened, 
the  witness  showed  to  the  manager  that  the  concern 
'^^as  hopelessly  insolvent,  and   that  what  he  wanted, 
as   a  man  of  business,  to  put  in  the  Ledger,  was  never 
inserted  in  it,  namely,  a  representation  of  the  state  of 
the  Company's  afiairs.    That  the  general  business  of  the 
Oompany  went^on  from  Jtdy  to  October^  and  that  all 
the  monies  were  received  by  what  was  called  the  Sea, 
P^iTe  Insurance  Company.     That  the  insolvency  took 
|>Ieu:e  when  the  name  was  changed  on  the  1st  of  July 
I  ^^9.    That  to  the  best  of  the  witness's  belief,  some 
tS^xaoe  previously  policies  were  issued  for  the  Sea,  Fire 
a^vrmd  Life   Assurance  Company,    although   it  was  not 
r^^stered  or  come  legally  into  action.     That  after  the 
fliJ^'Ceration  in  the  books  on  the  1st  of  July  184d,  all  the 
lonies  which  were  receivable  on  account  of  the  existing 
^licies  were  paid  to  the  account  of  the  Sea,  Fire  and 
I^ife  Insurance  Company.     That  from  that  time  till  the 
fiailufe  of  the  Sea,  Fire  and  Life  Company,  whatever 
there  was  io  receive  was  received  by  that  Company. 
-■' Ijat  some  of  the  agents  of  the  Sea,  Fire  and  Life 
Company  had  business  amounting  to  2Q0L  or  300/.  a 
''^^mh.     That  these  agents  had  previously  done  busi- 
'^^^  with  the  Port  of  London  Company,  and  afterwards 
^^Qsferred  their  business   to   the  Sea,  Fire  and   Life 
Company,  and  continued  with  that  Company  the  busi- 
*^^S8  which  they  before  did  with  the  Port  of  London 
Company.    That  the  directors  of  the  one  were  the  direc- 
tors of  the  other.      On  cross-examination  the  witness 

said, 
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1854.       saidy  he  did  not  think  that  there  was  any  meeting  calle 

^"^^^'^^^       of  the  Port  of  London  Company^  and  that  at  all  event 

London       ^h^re  was  nothing  at  all  done  in  that  way  to  his  kno^ 

Assurance    ledge.     He  said  that  notices  were  given  to  the  agenl 

Company  s  °  i  j       r% 

Case.        that  the  name  of  the  Company  would  be  changed.     O 

the  1st  of  July  1849,  he  so  far  thought  them  the  sani 

Company,  that  he  simply  brought  forward  the  balanc 

from  the  old  Ledgers.     He  said  that  the  Port  of  Lond^ 

Company's  books  ended  in  June  1849,  and  that  all  tli 

balances  in  the  Port  of  London  Company  were  tram 

ferred  from  the  Port  of  London  Company's  books  to  th 

Sea,  Fire  and  Life  Company's  books.     He  did  not  thin 

that  there  was  any  notice  given  of  the  assignment  of  th 

business  of  the  one  Company  to  the  othe^     He  ^hoogf 

that  it  was  all  done  between  Mr.  Davis  and  Mr.  Cd 

lingridge;  but  that  if  he  recollected,  Sir  William  Ogihi 

was  also  called  in. 

Mr.  Chappelly  who  had  been  the  solicitor  to  both  th 
Companies,  was  also  examined  before  the  Master^  an 
stated  that  he  had  prepared  the  deed  of  assignment  i 
duplicate,  and  had  handed  both  parts  to  Mr.  Colling 
ridge  to  be  executed ;  the  one  by  the  Port  of  Londo 
Company,  and  the  other  by  the  Sea,  Fire  and  Life  Con 
pany.  That  the  witness  requested  Mr.  CoUingridge  \ 
return  the  above-named  part  (which  was  produced  to  tli 
witness)  on  behalf  of  the  Port  of  London  Company,  an 
to  retain  the  other  on  behalf  of  the  Sea,  Fire  and  Li 
Company.  That  the  one  now  produced  had  been  a< 
cordingly  returned  to  the  witness,  but  that  he  had  nevi 
seen  the  other  since  he  parted  with  it  to  Mr.  CoUim 
ridge,  as  above  mentioned. 

The  Master  having  disallowed  the  claim,  the  officii 
manager  of  the  Port  of  London  Company  appealed  fir 
to  the  Vice-Chancellor  Stuart,  and  then  to  this  Court 

M 
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Mr.  Sehoyn  and  Mr.  H.  Stevens^  in  support  of  the        1854. 
Appeal.  ^p^^ 

Port  op 

The  grounds  of  the  rejection  of  the  claim  were: —  London 
That  the  execution  of  the  deed  by  the  Port  of  London  Company's 
^napany  was  not  proved ;  that  the  sale  was  beyond  the  ^^**^* 
powers  of  the  directors  of  that  Company^  and  that  the  pur- 
chase was  not  effected  according  to  the  provisions  of  the 
Sea,  Fire  and  Life  Assurance  Company,  there  not  having 
been,  as  was  alleged,  a  meeting  of  the  proper  number  of 
clirectors,  or  proper  resolutions  passed  for  that  purpose. 
These  grounds,  we  submit,  are  unsustainable.  As  to  the 
fir«t  we  produce  the  counterpart  of  the  deed  executed  by 
*h€  Sea,  Fire  and  Life  Company ;  and  they,  having  had 
tlic  enjoyment  of  the  property,  cannot,  because  they  are 
iwable  to  find  their  purchase  deed,  deny  the  execution 
of  it  by  the  vendors.  With  regard  to  the  right  of  the 
l^crt  of  London  Company  to  sell  their  business,  it  is 
much  too  late  to  question  that,  after  the  purchasers  have 
bad  the  full  benefit  of  their  purchase.  It  is  as  if  the 
purchaser  of  a  leasehold  should,  after  the  expiration  of 
tile  term  and  undisturbed  enjoyment,  refuse  to  pay  the 
IHirchase  money,  on  the  ground  that  a  good  title  had  not 
'^^o  shown.  [The  Lord  Justice  Knight  Bruce 
''^ferred  to  a  case  put  by  way  of  illustration  during  the 
^''gument  in  Page  v.  Broom(a\  by  the  then  Lord  Chan- 
^lor,  of  returning  a  coat  to  a  tailor  after  it  had  been 
^om.]  Here  the  coat  has  not  only  been  worn,  but  is 
^orn  out,  and  the  customer  comes  here  in  the  tatters, 
'^Aiaing  to  pay  for  it.  As  to  the  last  ground  relied 
^pon,  it  is  not  incumbent  on  the  vendors  to  show  that  all 
^e  formalities  preliminary  to  the  affixing  of  the  seal  of 
tile  Sea,  Fire  and  Life  Company  were  gone  through. 
Tlie  impress  of  the  seal  was  sufiicient  evidence  to  the 

vendors 

<«)  Reported  2  Rust.  ^  Myl.  214,  and  4  CL  Sf  Fin.  399,  where, 
boweFer,  thb  is  not  noticed. 
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1854.  vendors  of  its  having  been  properly  affixed  in  the  ab- 

^■^•^'^'^  sence  of  notice  to  the  contrary.     The  Slat,  83rd  and 

London  43rd  clauses  of  the  deed  of  settlement  were  sufficient  to 

Assurance  authorize  the  transaction.    Moreover,  the  Sea,  Fire  and 

COMPANTS        T    /•     Ai  A. 

Cabb.  Life  Company  came  into  existence  entirely  by  means  or 
the  purchase  from  the  Port  of  London  Company ;  and  a 
bargain  made  by  the  promoters  of  a  Company,  by  means 
of  which  the  Company  comes  into  existence,  is  binding 
on  it  when  constituted;  Edwards  v.  Grand  Junction 
Railway  Company  {a). 

They  also  referred  to  and  commented  on  Meux^s  Exe- 
cutors' case{b),  Crosfield's  case{c),  Clarke  v.  Imperial 
Gas  Light  Company  (d),  Hill  v.  Manchester  and  Sal- 
ford  Waterworks  Company  (e). 

Mr*  BacoUj  Mr.  Malins  and  Mr.  Freelingy  for  con- 
tributories  of  the  Sea,  Fire  and  Life  Assurance  Society. 

The  sale  was  a  fraudulent  one  and  cannot  be  supported, 
for  the  Port  of  London  Company  knew  that  they  were  in 
a  state  of  insolvency  at  the  time  of  the  sale.  But  if  this 
had  not  been  so,  still  the  sale  was  void,  for  the  supposed 
vendors  had  no  power  to  dispose  of  the  business  of  their 
Company.  On  the  other  hand,  neither  had  the  sup- 
posed purchasers  power  to  buy  without  the  assent  of  the 
shareholders ;  and  the  Port  of  London  Company  dealii^ 
with  the  directors  of  the  other  Company  with  the  know- 
ledge that  those  directors  were  exceeding  their  powers, 
have  no  title  to  the  purchase  money;  Bryson  v.  War- 
wick  and  Birmingham  Canal  Company  (/),  Wilson  v. 

Moore 

(a)  1  Myl.  4  Cr.  650.  (</)  4  B.  4*  Ad.  315. 

(6)  2  De  G.,  Mac.  ^  Gor.  522.  (c)  5  B.^  Ad.  866. 

(r)  2DeG.,Mac.SfGor.l28;  (/)  4  De  G.,  Mac.  Sf  Cor. 

see  Barrett  v.  Shortridge,  H.  of  711. 
JL.  Ca,,  not  yet  published. 
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Moore  (a),  Carew's  case{b).  In  Hill  v.  Manchester  and 
Sdford  Waterworks  Company  (c),  it  was  laid  down  that 
a  deed  executed  by  a  Company  in  a  manner  not  war- 
nmted  by  the  enactments  enabling  the  Company  to 
execute  such  an  instrument,  was  not  in  point  of  law 
executed  at  all.  Now  the  Joint-Stock  Companies  Re- 
gistration Act  provides  {d)  that  the  directors  shall  con- 
duct and  manage  the  affairs  of  the  Company  accord- 
ing to  the  provisions  and  subject  to  the  restrictions  of 
that  Act  and  of  the  deed  of  settlement  The  latter 
here  required  the  presence  of  three  directors.  It  is  true 
that  the  44th  section  of  the  Act  {e)  provides  that  less  than 
two  directors  shall  not  be  sufficient,  but  it  does  not  say 
that  that  number  shall  be  sufficient  if  the  deed  requires 
more. 


1854. 

Port  of 

London 

Assurance 

Company's 

Case. 


Mr,  Wigram  and  Mr.  Roxburgh  were  for  the  official 
Manager  of  the  Sea,  Fire  and  Life  Assurance  Society. 

Mr- 


W  1  Myl.  4-  K,  126,  337. 

(*)  Ante,  p.  94. 

(0  hB.if  Ad.  866. 

W)  Sect.  27. 

(«)7&8  rict.  c.  110,  8.44. 
And  for  the  purpose  of  regulating 
^tracti  entered  into  on  behalf 
^•ny  Joint  Stock  Company  com- 
P^7  registered  under  this  Act 
v*>ee|»t  contracts  for  the  purchase 
^  tty  article,  the  payment  or 
***»«deration  for  which  doth  not 
•'"'eed  the  sum  of  50/.,  or  for 
"^y  terrice  the  period  of  which 
^  not  exceed  six  months,  and 
^  consideration  for  which  doth 
^  exceed  50/.,  and  except  bilb 
^  exchange  and  promissory 
^^)i  be  it  enacted,  that  every 


such  contract  shall  be  in  writing, 
and  signed  by  two  at  least  of  the 
directors  of  the  Company  on 
whose  behalf  the  same  shall  be 
entered  into,  and  shall  be  sealed 
with  the  common  seal  thereof,  or 
signed  by  some  officer  of  the 
Company  on  its  behalf,  to  be 
thereunto  expressly  authorized  by 
some  minute  or  resolution  of  the 
board  of  directors  applying  to  the 
particular  case,  and  that  in  the 
absence  of  such  requisites,  or  'of 
any  of  them,  any  such  contract 
shall  be  void  and  ineffectual  (ex- 
cept as  against  the  Company  en 
whose  behalf  the  same  shall  have 
been  made). 
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1854. 

Mr.  Seltvyn,  in  reply. 

Port  op 

London 

Assurance 

Compant's 

Judgment  reserr 

Case. 

June  13.  The  Lord  Justice  Knight  Bruce. 

In  this  case  there  is  no  ground  for  any  imputation 
fraud.  The  instrument,  on  which  the  Appellant's  clai 
rests,  is  a  deed  under  the  common  seal  of  the  Sea,  Fi 
and  Life  Insurance  Company;  and  the  facts  in  pre 
render  it  unnecessary  to  determine  whether  the  comm' 
seal  of  the  Port  of  London  Company  was  affixed  to 
counterpart  or  duplicate  of  the  deed,  or  whether  t 
directors  of  the  Port  of  London  Company  exceeded  th 
powers  in  agreeing  to  the  transaction  forming  the  grour 
work  of  the  contest— a  transaction  which,  intended 
be  completed  on  the  part  of  the  Sea,  Fire  and  Life  1 
surance  Company  by  the  deed,  was  certainly  approve 
adopted  and  accepted  by  the  directors  of  the  Port 
London  Company,  nor  has  been  on  behalf  of  the  P\ 
of  London  Company  dissented  from. 

The  questions,  therefore,  for  our  decision  are  at  m< 
these  three: — First,  Is  it  proved  that  more  than  two 
the  directors  of  the  Sea,  Fire  and  Life  Insurance  Co 
pany  sanctioned  that  transaction,  and  particularly  t 
deed  of  11  October  1849?  Secondly,  Is  it  proved  or 
be  inferred  that  they  did  so  in  the  form  and  manr 
required  by  the  deed  constituting  and  regulating  t 
Company?  Thirdly,  Was  the  transaction,  that  (as  I  b« 
said)  the  deed  of  11  October  1849  was  intended  to  co 
plete,  the  basis,  or  in  part  the  basis,  of  the  Sea,  Fire  a 
Life  Insurance  Company— the  foundation,  or  in  part  t 
foundation,  upon  which  it  was  constructed — the  ctu 
or  one  cause,  without  which  it  would  not  have  been. 

Up 
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Upon  the  materials  before  the  Court— materials  to  be        1854. 
^ow,  I  think,  properly  treated  as  all  that  are  capable  of      p^^^  ^^ 
being  usefully  brought  to  bear  on  this  controversy — I  am      London 
of  opinion  that  each  of  the  three  questions  ought  to  be     compan't's 
answered  in  the  affirmative,  although  less  would  suffice        Case. 
to  support  the  appeal,  since  if,  on  the  two  first,  the  Appel- 
lant is  right,  the  third  is  superfluous ;  and  if  on  that  he  is 
right,  the  two  others  are  perhaps  not  important.    The 
facts  established  are  sufficient  to  raise  a  presumption  in 
bis  favour,  where  direct  evidence  is  wanting,  especially 
as  some  of  the  books  and  documents  of  the  Sea,  Fire 
Aod  Life  Insurance  Company  are  not  producible,  or  at 
least  not  produced :  while  the  Respondents'  case  seems 
to  me  nothing  but  surmise  against  fact — nothing  but  an 
endeavour  to  show  that  presumption  ought  to  be  against 
^e  side,  in  favour  of  which,  according  to  technical  rules 
dually  and  those  of  reason,  a  Court  of  Justice  ought  to 
presume. 

My  opinion,  I  repeat,  is  with  the  Appellant;  as  to 
^^hich  I  should  possibly  have  felt  more  difficulty  had  I 
"^©n  sure  what  were  the  grounds  on  which  the  Master  or 
^e  Vice-Chancellor  proceeded  in  deciding  against  him. 

The  Lord  Justice  Turner. 

1  am  sorry  to  be  under  the  necessity  of  differing  both 
*^oo[j  the  Master  and  the  Vice-Chancellor  in  this  case, 
'^t  my  opinion  upon  the  case  entirely  agrees  with  that 
^^^  tny  learned  brother.  The  transaction  between  the 
^^o  Companies  may  be  considered  in  two  points  of  view, 
"^ther  as  having  been  completed  by  the  assignment,  or 
Kaving  rested  in  contract.  The  most  favourable  view 
^^^  the  Respondents  is  to  consider  the  transaction  as 
^^ving  rested  in  contract,  and  I  shall  deal  with  it  ac- 
^^^rdingly. 

It 


ine  aeea  oi  assignmeiUy  even  it  it  is  not  vaiia 
assignment  (a  question  with  which  in  the  view  I  a 
sidering  I  do  not  deal)^  must,  I  think,  be  evidence 
the  Company,  being  executed  according  to  the  pro 
of  the  statute ;  and  the  deed  of  assignment  redi 
contract.  But,  independently  of  the  deed,  it  is  de 
the  Sea,  Fire  and  Life  Company  took  all  the  bi 
and  accounts  of  the  Port  of  London  Company,  an( 
must  have  been  a  contract  to  authorize  this  to  be 
and,  that  it  was  part  of  the  contract  that  they 
indemnify  the  Port  of  Ixmdon  Company,  is  ap 
from  this  circumstance,  that  they  went  on  payu 
debts  and  liabilities  of  the  Port  of  London  Compan 
made  no  claim  against  that  Company  in  respect  o 
payment. 

It  was  said,  however,  that  there  were  not  thr 
rectors  of  the  Sea,  Fire  Company  parties  to  the  coi 
so  as  to  render  it  binding  on  that  Company;  bi 
deed  of  assignment  is  executed  by  Davis  and  0 
two  of  their  directors,  and  it  is  clear  that  CoiOif^ 
another  of  the  directors,  was  party  to  the  transi 
There  is,  besides,  in  evidence,  a  regular  notice 
meeting  of  directors  before  the  execution  of  the 
and  the  evidence  of  Askford,  which  was  so  much 
on  upon  the  part  of  the  Respondents  to  prove  that 
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^^arelioldcrs  called  ?*'  he  says,  "  I  do  not  think  there        1854. 

^*^a«  anything  at  all  done  in  that  way,  there  was  not  to      ^•^^^^'^^ 

^^y  knowledge.     Notices  were  given  to  the  agents  that      London 

^■^e  name  would  be  changed."      But  this  answer  has     Assurance 
«    ^  "  /.in  Company  8 

reverence  to  a  meeting,  not  of  the  directors  of  the  Sea,        Case. 

*"  *^  Company,  but  of  the  Port  of  London  Company. 

^^ben  the  witness,  however,  is  asked,  "  Was  there  any 
Notice  given  to  you  of  the  assignment  of  the  one  business 
^^  the  one  Company  to  the  other  V  he  says,  "  I  do  not 
Aink  there  was.  I  think  it  was  all  done  between  Davis 
•*id  Collingridge  ;  and,  if  I  recollect,  Sir  William  OgUvie 
^^UM  called  in."  So  that  it  appears  upon  the  evidence 
tHat  not  only  were  Davis  and  Collingridge  parties  to  the 
transfer,  but  that  Sir  William  Ogilvie  was  called  in,  and 
^at  there  were,  therefore,  three  directors  deciding  upon 
^18  question. 

Upon  these  facts  I  feel  no  doubt  that  there  was  a  suf- 
ficient contract  by  the  Sea,  Fire  Company ;  and  I  may 
**Jd,  that,  where  a  purchaser  has  taken  possession  of  and 
^t^joyed  the  subject  matter  of  a  contract,  it  is,  in  my 
opinion,  the  duty  of  this  Court  to  make  every  reasonable 
Presumption  in  favour  of  the  validity  of  the  contract. 

I^ ailing  in  their  case  for  establishing  the  non-existence 
^^  contract,  the  Respondents  insisted  that  the  contract, 

^  Existing,  would  be  liable  to  impeachment  for  fraud.  It 
^*%  said  that  the  Port  of  London  Company  was  utterly 

^Solvent,  but  I  have  yet  to  learn  that  the  good-will  of 
^*^e  business  of  an  insolvent  company  is  of  no  value. 
'^^Ut  then  it  was  said  that  there  was  no  good-will  at  the 
^*>ie  of  the  assignment ;  but,  if  there  was  no  good-will, 
^^en  it  was  only  because  the  Sea,  Fire  Company  had 

^^ready  taken  possession.    The  case  of  fraud  set  up,  on 

^ciese  and  other  grounds,  seems  to  me  entirely  to  fail. 
Vol.  I.  K  K  D.M.o.        and 
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1854*        and  I   aha  of  opinion,   therefore,   that   this  claim,  t. 

^f"^^*^^       amount  of  which  I  do  not  understand  to  be  dispute 

Port  OF  ,         ,    .       , 

London       niust  be  admitted. 
assdrancb 
Company's 
Case. 


June  15. 


CHAFFERS  v.  BAKER. 


good. 


Before  The     TV/TR-  C.  P.  COOPER  applied  to  their  Lordship* 

^"^T^l^fH^  ^»^^  *^®  sanction  of  Vice-Chancellor  Kindmki 

Every  day  in    ^^^  ^^  order  to  take  a  bill  pro  confesso  under  the  79tl 

tenii  is  a  mo-    Order  of  May  184'5,  which  is  as  follows : — "  Where  an; 

therefore  under  Defendant  who,  under  Order  77,  may  be  deemed  to  \iXi 

*^*  J-?^**  Order  absconded  to  avoid,  or  to  have  refused  to  obey  the  pn 
ofJliayl845,  , 

notice  in  the     cess  of  the  Court,  has  had  an  appearance  entered  for  bii 

Oawtte  of  a      ^^^^^  Orders  29,  31  or  32,  and  has  not  afterwards  ai 
motion  to  be  ^  *  ^    ' 

made  on  any     peared  in  person  or  by  his  own  solicitor,  the  Plainti 

taife'a  baTpro   ™*y  cause  to  be  inserted  in  the  London  Gazette  a  noti< 

confesso,  is        that,  on  a  day  in  such  notice  named  (being  not  less  thi 

four  weeks  after  the  first  insertion  of  such  notice  in  tl 

London  Gazette),  the  Court  will  be  moved  that  the  bi 

may  be  taken  pro  confesso  against  such  Defendant ;  at 

the  Plaintiff  is  upon  the  hearing  of  such  motion  to  satis 

the  Court  that  such  Defendant  ought,  under  the  prof 

sioDs  of  Order  77,  to  be  deemed  to  have  absconded  < 

avoided,  or  to  have  refused  to  obey  the  process  of  tl 

Court,  and  that  such  notice  of  motion  has  been  inserted 

the  London  Gazette  at  least  once  in  every  week,  from  tl 

time  of  the  first  insertion  thereof  up  to  the  time  for  whi< 

the  said  notice  is  given  ;  and  the  Court,  being  so  satisfie 

and  the  answer  not  having  been  filed,  may,  if  it  so  thinl 

fit,  order  the  bill  to  be  taken  pro  confesso  against  8U( 

Defendant,  either  immediately,  or  at  such  time,  or  ope 

8U< 
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such  further  notice,  as  under  the  circumstances  of  the       1854. 
case  the  Court  may  think  proper." 

In  conformity  with  this  order  the  Plaintiff  caused  to  be 
inserted  in  the  London  Gazette  the  requisite  notice  of  a 
motion  to  be  made  before  Vice-Chancellor  Kindersley  on 
the  14th  day  of  JuTUy  that  the  bill  might  be  taken  pro 
confesso  against  two  of  the  Defendants ;  but  the  Vice- 
Chanceilor  having  some  doubt  whether  the  notice  was 
sufficient  on  account  of  the  14th  otJune  not  being  a  day 
appointed  for  hearing  motions,  requested  that  the  matter 
ooight  be  mentioned  to  their  Lordships. 

The  Lord  Justice  Knight  Bruce. 

Every  day  in  term  is  a  motion  day.  Perhaps,  properly 
speaking,  there  is  no  such  thing  as  a  **  seal  day"  in  term. 
If  the  motion  is  correct  in  other  respects,  I  think  that 
the  order  should  be  made. 

The  Lord  Justice  Turner  concurred. 


KKg 
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In  the  Matter  of  The  LONDON  and  BIRl 
HAM  EXTENSION  and  NORTHAM 
DAVENTRY,  LEAMINGTON  and  WAR 
RAILWAY  COMPANY, 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMR 
WINDING-UP  ACTS,  184«  and  1849. 
PRICHARD'S  CASE. 
nnHIS  was  an  appeal  from  the  refusal  of  Vio 
"^  cellor  Stuart  to  make  any  order  on  a  motio 
on  behalf  of  the  Appellant  William  Bromley  P\ 
that  the  Appellant  might  be  at  liberty,  notwitbi 
an  order  made  by  the  late  Vice-Chancellor  Sii 
Parker,  and  dated  the  10th  of  February  1852, 
such  proceedings  at  law  or  in  equity  as  he  migh 
vised,  on  a  judgment  obtained  by  the  Appellant 
the  official  manager  of  the  Company  in  an  action 
by  the  Court;  or,  in  the  alternative,  that  the 
manager  might  be  directed  to  take  all  necessary  n 
for  paying  and  satisfying  out  of  the  assets  of  tl 
Tuk*"^^?'  P*"y  ^^  ^^  credits  thereof,  or  by  calls  to  be  madi 


3unt  28. 

Before  The 
Lords  Jus- 
tices. 

By  the  sub- 
scription con- 
tract of  a  pro- 
visionally re- 
gbtered  Rail- 
way Company 
the  managing 
committee 
were  em- 
powered to 
appoint  engi- 
neers, and  to 
enter  into  any 
contracts  for 
making  the 
.proj 

and  ^ 

necessary  mea-  contributories,  the  amount  of  the  judgment  deb 
sures  with  a  a, 

view  to  the  "^i 

application  to 

Parliament  for  carrying  the  project  into  effect,  and  the  subscribers  covenant 
the  event  of  the  application  to  Parliament  being  unsuccessful,  they  wonU 
discharge  all  the  costs  and  expenses  which  should  have  been  incurred  with 
the  promotion  of  the  undertaking. 

The  application  to  Parliament  failed,  the  Company  was  ordered  to  be  n 
and  an  engineer  employed  by  the  committee  tendered  a  proof  against  the 
under  the  winding-up  order. 

Held,  that  the  debt  (if  any)  was  one  due  from  the  Company,  proveable  i 
winding-up  order,  and  an  action  having  been  brought  under  the  direction  of 
to  determine  the  amount  due,  the  official  manager  was  directed  to  admit  thai 
was  due  from  the  Company. 

"Htld^  also,  that  on  the  official  manager  failing  to  obtain  funds  under  the 
up  order  to  meet  the  demand,  the  creditor  was  entitled  to  proceed  at  la^ 
judgment  so  obtained,  and  leave  was,  on  appeal,  given  for  that  purpose. 
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Appellant  and  the  costs  incurred  in  the  applications  made 
hy  him  to  the  Master  and  to  the  Vice-Chancellor,  as 
well  as  of  the  present  application. 

The  circumstances  relating  to  the  formation  of  the 
above  Company,  and  under  which  the  debt  claimed  by 
the  Appellant  are  stated  in  Gay's  Case,  reported  in  the 
5th  volume  of  Messrs.  De  Gex  &  Smale's  Reports,  page 
122,  and  ante.  Vol.  I.  page  347,  and  were  shortly  these: — 

The  Company  was  projected  in  the  year  1845,  and 
had  for  its  object  the  formation  of  a  railway  to  connect 
^^arwicky  Northampton  and  other  towns.  A  large  number 
^f  shares  were  issued  and  taken,  and  the  deposits  paid 
amounted  to  upwards  of  18,000/.    In  the  month  otAtiffust 
*845,  a  subscription  contract  was  executed,  whereby  the 
Persons  parties  thereto  of  the  third  part,  who  were  sub- 
®^Hber8  to  the  undertaking  for  the  numbers  of  shares  set 
opposite  their  names  in  a  schedule  to  the  deed,  nomi- 
'^ated  a  managing  committee  for  the  purpose  of  carrying 
the  undertaking  into  effect,  and  for  making  the  requisite 
application  to  Parliament,  with  power  to  appoint  bankers, 
^'^gineers,  surveyors,  clerks  and  other  persons,  and  to 
pay  them  such  salaries  as  the  committee  might  deem 
'^Sht,  and  to  enter  into  any  contracts  for  making  the 
Proper  surveys,  and  taking  all  the  measures  with  a  view 
^o  the  application  to  Parliament  for  carrying  the  project 
•nto  efiect,  and  to  apply  the  monies  which  might  be  paid 
^^  deposits  in  the  discharge  of  the  expenses  which  might 
^  incurred.     And  all  the  parties  to  the  dedd  thereby 
Undertook  and  agreed,  that,  in  the  event  of  the  intended 
application   to   Parliament   not  being  successful,   they 
^ould  bear,  pay,  allow  and  discharge  all  the  costs  and 
expenses  which  should  have  been  incurred,  either  pre- 
viously to  or  after  the  execution  of  the  deed,  in  and 
about  or  with  a  view  to  the  establishment  or  promotion 

of 
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of  the  undertaking,  or  in  or  about  the  making,  obtaining 
or  completing  of  any  surveys  or  estimates  for  the  said 
railway,  branches  and  works,  or  any  of  them,  or  oi 
account  of  any  solicitor's  charges,  counsel's  fees ;  anc 
also  the  costs  of  or  incidental  to  the  preparing,  applyinj 
for,  soliciting  or  procuring  any  such  Act  as  aforesaid 
travelling  expenses  and  all  other  costs  and  charges  o 
every  description  incidental  or  preparatory  to  the  pro 
posed  undertaking ;  all  such  expenses,  costs  and  charge 
to  be  computed  and  assessed  rateably  on  the  sum  or  sum 
respectively  subscribed  by  each  of  the  said  several  per 
sons,  parties  to  the  deed. 


In  the  year  1845  the  Appellant  was  engaged  by  th< 
committee  of  management  to  act,  and  accordingly  actec 
as  the  engineer  of  the  Company. 

The  Company  did  not  succeed  in  obtaining  an  Act  o 
Parliament,  and  an  order  was,  on  the  26th  oi  May  1849 
made  directing  the  Company  to  be  wound  up  under  th< 
Winding-up  Act. 

On  the  16th  oi  November  1850,  the  Appellant  carrier 
in  before  the  Master  a  claim  for  4,551/.  9«.  8^.,  supporter 
by  an  affidavit ;  but  the  Master,  by  his  certificate  date< 
the  2Snd  of  February  1851,  allowed  the  demand  as  \ 
claim  only. 


Mr.  Prichard  appealed  to  the  Vice-Chancellor  Knigh 
Bruce,  who  held,  that  under  the  powers  of  the  deed  tb 
committee  of  management  had,  on  behalf  of  the  cod 
tributories  who  had  executed  or  acceded  to  the  deed 
power  to  appoint  an  engineer,  and  had  appointed  th* 
Appellant  to  be  such  engineer.  His  Honor  made  tb 
following  order: — 

"  Declar 
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"  Declare  that  the  debt,  if  any  due  to  Mr.  Prichard, 
for  work  and  labour  done  and  performed  and  money 
laid  out  and  expended  by  him  as  engineer,  by  and  under 
the  employment  of  the  committee  of  management,  in 
exercise  of  the  duties  of  such  committee  under  the  in- 
denture of  settlement  of  the  16th  of  Atigust  1845,  forms 
a  debt  due  from  that  Company,  proveable  under  the 
order  of  the  28th  of  May  1840  (the  order  to  wind  up  the 
Company),  and  with  this  declaration  refer  it  back  to  the 
Master"  (a). 
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By  two  orders,  dated  the  21st  of  March  1851,  and  the 
^^  of  January  1852,  the  Master  directed  that  the  Ap- 
pellant should  bring  an  action  in  the  Court  of  Common 
Pleas  against  Henry  CroysdiU,  the  official  manager  of 
the  Company,  for  the  recovery  of  the  debt  alleged  by  the 
Appellant  to  be  due  to  him  from  the  Company  for  work 
and  labour  done  and  performed  and  money  laid  out  and 
expended  by  him,  upon  the  employment  of  the  general 
committee  of  management,  in  the  due  exercise  of  the 
duties  of  such  committee  under  the  indenture  of  the  16th 
^f  August  1845,  or  such  part  of  such  alleged  debt  as  he 
Ae  Appellant  might  be  advised.  And  the  Master  further 
directed,  that  on  the  trial  of  such  action  the  official  ma- 
"^^r  should  admit  that  the  debt  (if  any)  due  to  the  Ap- 
pellant, as  thereinafter  mentioned,  formed  a  debt  due  from 
the  Company;  and  he  further  directed,  that  the  applica- 
tion of  the  Appellant  to  prove  the  alleged  debt  before  him 
should  stand  over  to  abide  the  result  of  the  action  at  law. 

On  the  10th  of  February  1852,  an  Appeal  from  this 
order  was  brought  by  the  official  manager,  and  heard  by 
Sir  James  Parker ,  who,  in  giving  judgment,  said — 


"  I  do  not  feel  very  much  doubt  in  this  case.     The 

Winding-up 
(«)  See  4  J)e  G.  *  S,  330. 
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Winding-up  Act  contemplates  two  totally  difierent  mode 
of  proceeding  on  behalf  of  a  creditor.  One  is,  that  h< 
shall  bring  his  action  and  make  what  he  can  of  his  lega 
right ;  and  the  only  restraint  is  that  which  is  impose< 
by  the  7Srd  section,  which  requires  that  he  shall  do 
bring  his  action  until  after  he  has  exhibited  or  mad 
such  proof  of  his  debt  or  demand  as  he  may  be  abl 
before  the  Master.  When  he  has  taken  that  step,  he  i 
perfectly  free  to  go  on  with  his  action,  which  be  bring: 
according  to  the  course  of  the  Court  in  which  .it  i 
brought,  each  party  being  unfettered  by  any  admissions 
and  the  action  not  being  brought  under  the  direction  o 
this  Court.  That  is  one  way  of  proceeding.  Anothe 
way  is,  that  the  creditor  comes  in  and  makes  proof  o 
his  debt  as  under  a  bankruptcy.  He  submits  to  tbi 
jurisdiction  of  this  Court,  under  the  Winding-up  Act 
and  after  the  Court  has  ascertained  the  amount  of  hu 
debt,  the  Master  may  allow  or  disallow  it,  or  allow  it  m 
a  claim  only, — and  a  subsequent  section  provides  for  th( 
way  in  which  that  debt  is  to  be  paid ; — first  out  of  th( 
assets  of  the  Company,  and  then  by  means  of  calls  upoi 
difierent  contributories.  Then  the  91st  section,  in  ordei 
to  give  this  Court  the  aid  of  proceedings  at  law  for  tlu 
purpose  of  ascertaining  whether  the  debt  is  or  not  a  debt 
which  ought  to  be  paid  under  the  Winding-up  Act,  give 
the  Master  power  to  direct  issues,  or  to  direct  actions  U 
be  brought  under  the  control  of  this  Court.  When  tb 
creditor  comes  in  thus  to  make  proof  and  establish  hu 
debt,  and  does  so  by  means  of  proceedings  at  law  und« 
the  direction  and  control  of  the  Court,  the  result  of  thi 
judgment  is  not  to  give  him  any  personal  right  agains 
the  contributories  at  all.  He  can  only  get  payment  bj 
means  of  administration  in  this  Court.  Now  let  us  sei 
what  is  the  proceeding  which  has  been  taken  in  this  ca« 
on  behalf  of  Mr.  Prichard.  He  moved  the  Court  on  thi 
13th  of  March  1851,  that.     [His  Honor  read  the  terms 
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of  the  notice  of  motion.]     That  is  all  to  enable  Mr.       1854. 
trichord  to  come  into  this  Court  and  receive  satisfac-      ^^^^*^^ 
tion  of  his  debt  by  way  of  payment  out  of  the  assets  of  London  and 
the  Company,  and  it  is  not  in  the  least  aimed  at  enabling   ^xTENfiotT 
Nf  r.  Prichard  as  an  adverse  creditor  to  come  into  this      Railway 
Court  and  make  what  he  can  of  his  legal  rights,  and  to    p  ****'^^''p' 
enable  him  to  prosecute  his  legal  rights.     Reviewing        Case. 
^^hat  had  taken  place  before  the  Master,  the  Court  de- 
clared that  the  debt  (if  any)  was  due  from  the  Company, 
aj^d  proveable  under  the  order  for  winding  up  the  Com-. 
p^uiy.    The  matter  then  went  back  to  the  Master  to 
ascertain  what  should  be  done  upon  that.    Mr.  Prichard 
'^cnt  before  the  Master  on   the  21st  of  March^  and 
A^pplied  for  liberty  to  prove  the  debt  due  from  the  Com- 
I>>any,  pursuant  to  the  order  of  his  Honor  Vice-Chan- 
<2'eIlor   Knight  Bruce  made  in   this   matter,  upon  the 
^application  of  Mr.  Prichard.     Upon  hearing  that  ap- 
plication, the  Master  directed  that  Mr.  Prichard  should 
bring  an  action  at  law  in  the  Court  of  Common  Pleas 
*<>r  the  recovery  of  the  debt  which  he  alleged  to  be  due 
^o    him  for  work  and  labour  upon  the  employment  of 
"tile  General  Committee;  and  it  was  ordered  that  upon 
"^l^e  trial  of  that  action  the  official  manager  should  admit 
^l^at  the  debt,  if  any  due  to  Mr.  Prichard^  as  before 
*»ieiitioned,  formed  a  debt  due  from  the  Company.     The 
^^«Bter  iiirther  ordered  that   the  application    of   Mr. 
-I^richard  to  prove  his  debt  before  the  Master  should 
a^bide  the  result  of  the  action  at  law.     From  that  it 
SKppears  conclusively  that  the  action  is  an  action  under 
t^e  provisions  of  the  91st  section,  for  the  purpose  of 
«*certaining  what  is  the  quantum  of  Mr.  Prichard's  de- 
*Mand,  and  for  the  purpose  of  giving  him  payment  of  it 
^nder  the  Winding-up  Act.     It  appears  to  me  that  the 
-taster  was  perfectly  right  in  directing  that  that  admis- 
*^on  should  be  given,  because  it  had  been  established 
*>nder  the  winding-up  order  that  this  debt  (if  it  existed 
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at  all)  was  a  debt  of  which  Mr.  Prichard  was  entitli 

to  receive  a  payment  in  the  winding  up  of  this  CoiDpan 

Now  it  is  extremely  likely,  I  think,  that  according 

the  true  construction  of  the  Master's  order,  this  Cou 

would  not  allow  Mr.  Prichard  (even  if  there  was  i 

qualification  of  the  order),  after  having  got  judgment 

the  action,  which  has  been  brought  under  the  control 

the  Court  in  that  way,  to  use  it  for  another  purpos 

namely,  fur  the  purpose  of  enforcing  personal  demanc 

against  the  members  of  the  Company.   This  Court  woul 

not,  I  think,  allow  that,  as  it  would  see  that  the  questio 

to  be  tried  in  that  action  would  be  a  totally  differei 

question  from  the  question  which  would  have  been  trie 

if  Mr.  Prichard  bad  simply  sought  to  enforce  his  liabilit 

against  the  parties  personally  without  the  assistance  c 

this  Court.     But  I  do  not  think  this  a  matter  whid 

ought  to  be  left  in  doubt.     When  this  Court  directs  ai 

action  to  be  brought  with  admissions,  it  means  that  sucl 

an  action  is  begun  under  the  control  of  this  Court,  an* 

shall  continue  under  the  same  control.     I  think  it  is  th 

habit  of  the  Court  to  express  that  no  execution  sha" 

issue  on  the  judgment  in  such  an  action  without  th 

leave  of  the  Court ;  and,  with  that  addition,  it  appears  t 

me  that  the  Master's  order  is  perfectly  right." 


An  order  was  thereupon  made  that  the  Master's  orde 
of  the  29th  of  March  1851  should  be  varied,  by  addin 
thereto  a  direction,  that,  in  case  William  S.  Prichan 
should  obtain  judgment  against  the  official  manager  i 
the  action  in  the  order  mentioned,  such  judgment  was  nc 
to  be  dealt  with  in  any  manner  by  William  B.  Prichara 
except  with  the  leave  of  the  Court. 

The  action  was  proceeded  with,  and  an  order  wai 
made  at  Nisi  Prius  on  the  2nd  of  February  1852,  re 

ferrini 
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ferring  all  matters  in  dispute  in  the  cause  to  the  arbitra- 
tion of  Henry  8.  Keating y  Esq. 

The  arbitrator  having  on  the  7th  December  1853 
made  his  award  in  the  Appellant's  favour  for  3,538/., 
final  judgment  was  signed  on  the  20th  of  January  1854 
against  the  official  manager. 

The  Master  by  his  certificate,  dated  the  16th  of  De- 
€:^mber  1853,  admitted  the  Appellant  as  a  creditor  of  the 
Company  for  the  above  amount,  and  also  in  respect  of 
bis  costs  incurred  before  the  Court  and  before  him  in 
proving  the  debt;  and  the  Taxing  Master  by  his  certi- 
ficate, dated  the  9th  of  May  1854,  certified  that  he  had 
tAxed  the  costs  at  196/. 


1854. 

In  re 

London  and 

Birmingham 

Extension 

Railway 

Company. 

prichard*s 
Case, 


The  Appellant  thereupon  applied  by  his  solicitors  to 
tlie  Master  that  directions  might  be  given  respecting 
Payment  and  satisfaction  of  the  amount  thus  appearing 
*o  l>e  due  to  the  Appellant  by  call  or  otherwise ;  but  the 
^a«ter  by  his  certificate,  dated  the  11th  of  May^  refused 
^he  application. 

The  motion  was  then  made  before  the  Vice-Chan- 
^^llor  Stuarty  from  the  refusal  of  which  this  Appeal  was 
^^'ought. 

Mr.  Bacon  and  Mr.  T.  H.  Terrelly  in  support  of  the 
appeal. 

By  the  winding-up  order  the  Appellant  was  prevented 
from  proceeding  at  law  until  he  had  applied  to  the  Master 
under  the  winding-up  order.  Now  the  67th  and  58th 
sections  of  the  Winding-up  Act  1848,  provide  that  the 
Act  shall  not  alter  or  prejudice  the  rights  of  the  creditors. 
^ne  creditor,  however,  has  been  delayed  by  the  pro- 
^^edings  under  the  order,  and  he  must  be  placed  in  a 

position 
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CAfS. 


position  to  obtain  the  benefit  of  his  demand.  The  on]; 
modes  in  which  he  can  obtain  it  are  by  a  call  or  by  en 
forcing  his  judgment.  Now  he  has  no  right  to  appl 
under  the  Act  for  a  call,  and  therefore  if  the  officii 
manager  will  not  apply  for  one^  the  Appellant  must  fa 
set  at  liberty  to  proceed  under  his  judgment. 

They  referred  to  and  commented  upon  Prescott  y 
Hadow{a),  Thompson  v.  Tlte  Universal  Salvage  Can 
pany(b)y  Lloyd's  Case{c). 

Mr.  Malins  and  Mr.  Cole,  for  Mr.  Gay  and  othe 
contributories. 

The  clauses  of  the  Winding-up  Act,  relied  upon  oi 
behalf  of  the  Appellant,  are  adverse  to  his  case;  for  in 
dependently  of  the  order  of  this  Court,  the  Appellan 
could  not  have  recovered  judgment  at  law  against  suci 
an  association  as  that  in  question.  The  admission  tha 
there  was  a  Company  which  was  indebted  to  the  Ap 
pellant  was  a  mere  fiction,  for  the  purpose  of  enablin| 
the  amount  of  the  demand  to  be  ascertained  at  law 
This  is  clear  from  the  language  of  Sir  James  Parker^ 
judgment.  [They  read  it  from  the  short-hand  note,  U 
the  purport  above  set  out.]  It  would  be  most  unjus 
to  allow  that  fiction  to  be  proceeded  upon  at  law  as  i 
it  were  a  reality,  and  would,  in  contravention  of  th< 
Winding-up  Act,  be  greatly  enlarging  the  rights  of  thi 
creditor. 


Mr.  C  P.  Cooper  and  Mr.  JDe  Gex  appeared  for  th( 
official  manager. 

The  Lord  Justice  Knight  Bruce. 

It  appears  to  me,  as  well  as  to  my  learned  brother,  tha 

tb 

(fl)  5  Exch,  727.  (6)  3  Exch.  310. 

(c)  1  6*111.  N.  S.  248. 


CASES  IN  CHANCERY. 


493 


Birmingham 

Extension 

Railway 

Company. 

Pricharo'b 
Case. 


the  necessary  result  of  what  has  taken  place  is  to  entitle  1854. 
Mr.  Prichard  to  one  of  two  things,  either  to  have  a  call  ^^7"^"^ 
m^ide  or  to  make  what  he  can  of  his  judgment  at  law  London  and 
against  such  persons  as  in  a  Court  of  Law  would  be 
considered  liable  upon  the  judgment.  It  would  be  im- 
pT-oper,  and  discreditable  to  the  administration  of  justice, 
\f  Mr.  Prichard  were  to  be  precluded,  not  only  from 
the  benefit  of  a  call,  but  also  from  the  right  to  make 
his  judgment  available.  I  am  not  aware  of  any  case  in 
'^'hich  a  call  has  been  made  at  the  instance  of  a  creditor 
**^y  this  Court  in  the  first  instance ;  and  the  present  appli- 
oation  cannot  be  considered  as  an  appeal  from  the  Master 
^»i  the  subject  of  a  call.  I  do  not  dissent  from  the  de- 
cision of  Sir  James  Parker ,  which  was  no  doubt  right 
'^hen  it  was  made ;  but  I  think  that  the  restraint  which 
'^e  put  upon  the  Appellant's  proceeding  at  law  should 
rio^  be  taken  off.  Any  contributory,  however,  is  at 
liherty  to  apply  to  the  Master  to  make  a  call,  and  if  the 
Nf  ajBter  shall  think  fit,  we  wish  him  to  consider  himself 
&t  lull  liberty  to  do  so.  If  the  Master  shall  in  his  dis- 
cretion make  a  call,  any  person  interested  will  be  at 
liherty  to  ask  this  Court  to  suspend  the  proceedings  of 
^*r.  Prichard  at  law;  and  this  order  is  to  be  considered 
as  subject  to  any  application  that  may  be  made  by  reason 
of  any  such  call. 


ITie  Lord  Justice  Turner. 

This  case  was  before  the  Master,  and  on  motion  before 

*ne  Vice-Chancellor ;  and  we  have  now  to  decide  whether 

^^''-  Prichard  should  be  allowed  to  proceed  at  law,  and 

^^  issue  execution  on  the  judgment  which  he  has  ob- 

^'Hed.     It  has  been  said  that  he  ought  not  to  proceed 

^f^  his  judgment,  because  it  was  obtained  in  an  action 

'""^ted  by  the  Court  to  be  brought;  but  the  action  was 

erected  for  the  purpose  of  ascertaining  the  amount  of 

the 
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the  debty  it  being  settled  that  the  debt,  if  any,  was  a  debt 
due  from  the  Company;  and  it  seems  to  me  to  follow, 
that,  the  debt  being  a  debt  against  the  Company,  there 
must  be  a  right  to  recover  it. 

It  was  contended  that  Mr.  Gay  and  the  other  Re- 
spondents represented  by  Mr.  Malins  were  not  liable  to 
this  debt,  and  that  the  restriction,  if  removed  against  the 
other  contributories,  should  not  be  removed  as  against  ^ 

them ;  but  it  is  no  part  of  the  duty  of  this  Court,  on  the  ^^^ 

present  application,  to  answer  the  question  whether  any       ,^^ 

particular  section  of  contributories  is  liable  to  this  par- ^ 

ticulaf  debt.  It  was  not  the  object  of  the  Acts  to  alter  ^^^^ 
the  rights  of  creditors;  and  this  creditor  has  a  ngfatz^^^-^^ 
to  proceed  at  law  against  all  the  contributories.  The 
Court  will  make  no  order  as  to  a  call,  as  the  application 
must  originate  in  the  Master's  oiRce ;  but  Mr.  Prichans^r"'^^ 
is  to  be  at  liberty  to  go  on  at  law  notwithstanding  ihimmzM^t 
order  of  the  Vice-Chancellor,  and  to  be  at  liberty  to  pro-^^-vro- 
ceed  against  the  property  of  the  Company,  as  he  shall  b»c^  be 
advised. 


Note. — The  leave  thus  given  was  proceeded  upon,  and  a  rule  fAM^^  o^ 
tained  in  the  Court  of  Common  Pleas  against  one  of  the  directori  j^jmm^ 
Mr.  Weiut  to  show  cause  why  execution  should  not  issue  agaior^fl:]  ~ 
him.  The  rule  was,  however,  after  argument  discharged.  In  r 
WeiUylbCom.  B.  331. 
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l™     the  Matter  of  The  WARWICK  and  WORCES- 
TER RAILWAY  COMPANY 

AND 

In    the  Matter  of  the  JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS  1848  and  1849. 

PRICHARD'S  CASE. 

July  6. 
'  I'^HIS  was  an  Appeal  from  the  refusal  of  Vice-Chan-     Before  The 
"^     cellor  Stuart  to  vary  an  order  or  certificate  of  the    Lords  J  us- 

TICBS. 

Master  charged  with  winding  up  the  above  Company,  where  a  per- 
dated  the  9th  of  March  1854,  whereby  the  Master  cer-  ««>  claimed  to 

be  &  creditor 
tified  that  the  Appellant  William  Bromley  Prichard  had  of  a  provision- 
come  in  before  him  and  demanded  a  debt  of  4,363/.  lO*.  ally  registered 

Railway  Cont- 
end interest  as   due  to  him  from   the  Company,  and  pany  ordered 

^hereby  the  Master  further  certified  that  he  had  allowed  Jlj,^Je?the 

^he  said  demand  as  a  claim  only,  and  that  the  Appellant  Winding-up 

"aving  applied  to  him  that  he  might  be  at  liberty  to  that  he  was  ' 

prove  his  demand  as  a  debt  against  the  Company,  and  ©"titled  to  ad- 
».  ^,  ,  .11/.,..  °"^®  before 

"*ving  offered  to  produce  evidence  before  him  in  support  the  Master 

thereof,  he  certified  that  he  had  not  at  present  thought  J.^^'had'ln  w" 

fi^  to  comply  with  such  application,  or  to  receive  such  port  of  his  de- 
A.,;  1  mand,  and  to 

^Viaence.  have  the  Mas- 

ter's iudgment 
T  /.    1       A  1         1      <cr*       /^i  11       n  whether  upon 

In  support  of  the  Appeal  to  the  Vice-Chancellor  from  guch  proofs  it 

^He  above  certificate,  the  Appellant  made  an  affidavit  to  oug*^t  to  be 
^  '^^  admitted  as  a 

^*^^  following  effect : —  claim  only,  or 

as  a  proof,  al- 
though no  list 
The  Company  was  formed  in  August  1845,  for  the  of  contribu- 

construction  of  a  railway  from  Warwick  to  Worcester ^  guttled. 

^ith  a  branch  to  Droitwich ;  and  the  committee  of  ma- 

'^ageiuent  retained  and  employed  the  Appellant  to  act, 

and 
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1854.       and  that  he  accordingly  acted  as  engineer  of  the  Com 

^'^y^^      pa"y>  and  in  making  the  surveys,  plans  and  sections  c 

Warwick  and  the  line. 
Worcester 
Railway 
Company.         The  orders  for  such  surveys,  plans  and  sections  wer 

Prichard's    comprised  in  resolutions  (amongst  others)  duly  passed  a 

meetings  of  the  committee  of  management  on  the  S6d 

of  September  and  the  13th  of  October  1845,  which  wen 

as  follows : — 

''  Resolved,  that  Mr.  Prichard  do  proceed  with  thi 
survey  from  Warwick  to  Worcester.** 

**  Resolved,  that  Mr.  Prichard  have  directions  to  sua 
vey  the  Droitwich  Branch." 

In  pursuance  of  these  resolutions  and  of  the  generr 
directions  of  the  committee  of  management,  the  Appa 
lant  made  the  survey,  plans  and  sections,  and  deposits. 
the  necessary  plans  for  Parliament,  and  received  fixe 
the  committee  of  management  some  portion  of  his  a 
count  for  such  services. 


The  Company  was  unsuccessful,  and  was  ordered 
be  dissolved  and  wound  up  by  an  order  of  the  Vi^ 
Chancellor  Knight  Bruce,  dated  the  ^6th  o{  May  18 — 

On  the  6th  of  March  1849,  the  creditors  of  the  Cc= 
pany  were  required  by  advertisement  to  come  in  fli 
prove  their  debts  before  the  Master.  Some  time  in  '^ 
course  of  the  same  month  of  June  1849,  Henry  JBrmM 
was  appointed  the  official  manager  of  the  Company.  TIT 
Appellant's  affidavit  of  claim  against  the  Company  W^ 
filed  in  the  Master's  Office  on  the  12th  o(  November  18^ 


The  Appellant  also  deposed  that  he  had  bem  i 
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•«id  believed  there  was  a  sum  of  8,967/.  Is.  6d.  in  Court        1854. 
to    the  credit  of  a  cause  of  Goodman  v.  De  Beauvoir^      v^v-^*/ 

^Hich,  with  accumulations  of  interest  thereon,  amounted  Warwick  and 

to     a  sum  of  14,000/.  or  thereabouts,  and   that  such  Worcester 
1                          /•    1           1        .1            /.    t      ^  Railway 

naoney  was  the  property  of  the  subscribers  of  the  Com-  Company. 

P^xiy,  and  was  applicable  to  the  payment  of  the  debts,  Prichard*s 
lUililities  and  expenses  of  the  Company ;  that  he  was 
ii^fonned  and  believed  that  the  only  obstacle  to  the  ap- 
plication of  such  fund  to  the  discharge  of  the  debts  and 
®3K|)eMes  of  the  Company,  and  the  winding  up  thereof 
by  the  official  manager  of  the  Company,  was  a  disputed 
claim  made  by  Mr.  Pell;  that  he  was  informed  and 
believed  that  Mr.  Pell  would  be  willing  to  liberate  the 
i^st  of  the  fund,  on  a  sufficient  part  thereof  being  set 
Aside  or  remaining  in  Court  to  meet  his  claim,  but  that 
^e  official  manager  had  not  made  any  efforts  to  effect 
•Och  or  any  other  arrangement  in  relation  thereto,  or 
teken  steps  to  prosecute  the  question  of  the  validity  of 
*Uch  claim  in  a  vigorous  manner,  or  with  a  view  to  a 
*pcedy  settlement  thereof;  that,  as  the  deponent  was 
'^formed  and  believed,  the  official  manager  had  not  yet 
•^ttled  the  list  of  contributories  of  the  Company,  but  that 
'^^d  proper  steps  been  taken  by  him  for  that  purpose, 
^c  same  might  have  been  long  since  completed. 


The  motion  before  the  Vice-Chancellor  was  that  the 

Al>OTe  certificate  might  be  discharged,  and  that  it  might 

be  declared  that  the  Appellant  was  a  creditor  of  the 

^^omjmny  within  the  meaning  of  the  Winding-up  Acts, 

1848  and  1849,  for  the  amount  of  his  demand,  or  so 

■>*iach  thereof  as  might  be  due  to  him;    and 'that  the 

Master  might  be  directed  to  admit  the  Appellant  as  such 

creditor  as  aforesaid  to  proof  against  the  Company  of 

^e  said  demand,  or  so  much  thereof  as  might  be  ascer- 

^oed  to  be  due  to  him ;  and  that  it  might  be  referred 

^*>u:k  to  the  Master  to  ascertain  the  amount  due  to  the 

Vol.  V.  L  L  D.  M.  o.     Appellant 
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1854.       Appellant  in  respect  of  such  demand  as  such  eraditDr, 
"^^^^      that  suck  difectioRS  might  be  given  for  asoarUuning 
Warwick  AND  amount  thereof,  as  the  case  might  Feqoire;  and  tbali 
^'aIlw"!"    ^^^^  ®^  ^^^  Appeliani,  of  and  occasioned  by  the  proee 
CoMPAMT.     ings  in  the  Master's  Office  and  of  that  application,  H| 
Pricbard's    be  taxed  and  paid  to  him  by  the  official  manager  of 
said  Company. 

The  Vice*Chancellor  declined  to  make  any  oid 
and  the  Appellant  now  renewed  bia  motioft  hy  waj 
Appeal. 

Mr.  Bacon  aod  Mr.  Zl  M.  TmeU,  i»  siAppoft  eC 

Appeal. 

By  the  7Srd  section  of  the  Windia^up  Act  of  IS 
no  creditor  can  sue  a  contributory  of  the  Company  on 
after  exhibiting  or  making  such  proof  as  he  may  be  mi 
of  his  debt  or  demand  before  the  Master.  Thea  I 
74th  section  provides  that  the  creditors  shall  make  pn 
by  deposition  or  affidavit  in  the  same  manner  aa  dbk 
are  allowed  to  be  proved  in  bankruptcy ;  and  the  7Jl 
section  enacts,  that  the  Master  shall,  upon  proof  w$i 
or  oflfered  and  exhibited  before  him  of  the  debts  m 
demands  due  or  claimed  from  or  against  the  CoaptfQ 
or  any  of  them,  either  allow  or  disallow,  or  allow  as  daiB 
only,  such  debts  and  demands  respectively,  according  i 
the  nature  of  the  case,  and  of  the  proofs  adduced  aa 
exhibited  before  him.  In  order  to  obey  this  enaotaea 
it  is  necessary  that  the  evidence  should  be  gone  m^i^ 
so  the  House  of  Lords  held  in  TtrreUv,  Buiim{a). 

Mr.  MaUns  and  Mr.  Roxburgh^  fbr  Uie  oflltial  W^ 
nager. 

The  75th  section  must  be  construed  consistently  wft 
the  58th,  which  enacts,  that,  except  aa  is  by  the  A4 

expreaS 

(a)  A  H.  of  L.  Com.  1092. 
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e^prettlj  provided,  nothing  contained  in  the  Act  shall        1854. 
teteod  or  enlarge,  diminish,  prejudice  or  otherwise  affect      ^''^^^^ 
die  rights  or  remedies  of  creditors.     Now  here  there  Wakwice  and 
was  no  debt  due  from  the  Company,  for  there  was  no    ^®^*^^*"* 
Conpanj  capable  of  contracting  a  debt;  Lloyd* s  Case{a)f     Compaht. 
«nd  debts  due  from  the  Company  can  alone  be  proved  (J).    Prichard's 
If  any  person  who  thinks  fit  to  make  a  claim  against  the 
Company  is  entitled  to  call  on  the  Master  to  investigate 
kis  claim,  notwithstanding  a  fatal  preliminary  objection, 
the  contributories  would  be  exposed  to  great  expenses, 
«•  tbe  Act  does  not  enable  the  Master  to  give  costs 
>g»nt  the  claimant. 

They  ako  referred  to  Re  Norwich  Yarn  Company,  as 
reported  in  the  Law  Journal,  Vol.  21,  N.  S.  (Chancery), 
8K  (c),  and  the  dicta  attributed  to  the  Lords  Justices  in 
Ae  note  to  that  report. 


The  Lord  Justice  Knight  Bruce. 

In  this  case  a  gentleman  claiming  to  be  a  creditor  of 
t  Company  or  Association  directed  to  be,  as  it  is  called, 
*ound  up  under  the  name  of  the  Warwich  and  Worcester 
Rwlway  Company,  went  before  the  Master  under  the 
Wrd,  74th  and  75th  sections  of  the  Act  called  the  Wind- 
^-Qp  Act,  alleging  and  seeking  to  prove  that  he  had  a 
^bt  against  the  Company.  He  made  an  affidavit  of 
*bt,  and  in  addition  to  his  affidavit  alleged  before  the 
Master  that  he  had  further  evidence  to  adduce,  and  de- 
sired 


W  1  Sim.  N.  S.  248. 

W  1t^right*t  Case,  2  De  G., 

*^*Ot)r.  686. 

.  (V  rhU  C9m  was  not  reported 

^^■^  f eportf,  bayiog  been  con- 

"t*^  *•  deciding  no  new  points, 

*^>**g  terminated  in  a  com- 

Imt  tt^ii  has  amce  been 


referred  to,  and  as  it  Contained  an 
expression  of  tbe  opinion  of  tbe 
Lords  Justices  as  to  tbe  proper 
form  of  the  order,  a  sbort  report 
of  it  is  subjoined  from  tbe  notes 
taken  by  one  of  tbe  present  re- 
porters at  tbe  time. 


LL2 
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1854.        sired  an  opportunity  of  adducing  it.     The  Master,  hof 

^"^^^^^^      ever,  declined  to  receive  any  further  proof  of  the  demao 

Warwick  AVD  than  would  be  sufficient  to  support  it  as  a  cIidnL     N 

Worcester    jjj  ^^^  postpone  or  adjourn  the  matter  on  the  groun 

CoMPAMT.     that  a  list  of  contributories  had  not  then  been  made  out,  < 

Pricbard's    qh  any  other  ground,  but  at  once  decided  that  he  wou! 

not  receive  any  further  evidence*    He  admitted  the  d 

mand  as  a  claim,  and  this,  it  seems,  without  having  tl 

means  of  knowing  whether  it  ought  to  be  admitted  as 

claim  or  a  debt.     The  alleged  creditor  is  entitled  to  si 

to  the  Court  that  it  was  reasonably  possible  he  coul 

produce  such  evidence  before  the  Master  as  would  satis; 

him  that  the  claimant  was  a  creditor  against  the  Con 

pany  for  the  amount  of  his  claim,  and  that,  therefore,  i 

legal  proceedings  would  be  requisite. 

It  is  said  that  this  Company  is  in  so  imperfect  a  ocn 
dition  as  to  be  incapable  of  being  indebted,  as  a  Con 
pany.  It  is  true  that  it  piay  not  be  capable  of  beir 
indebted,  in  the  same  way  as  a  corporation,  but  it 
possible  that  the  members  of  the  Association,  directed 
be  wound  up,  are  indebted  jointly  to  Mr.  Prichan 
and,  if  so,  then,  within  the  meaning  which  has  bei 
ascribed  to  the  Act  of  Parliament  and  the  order  f 
winding  up  the  Company,  this  is  a  Company  indebted 
him.  I  have  before  me  the  winding-up  order  of  the  96 
of  May  1849,  under  which  we  are  now  exercising  jari 
diction.  That  order  directs  the  Warwick  and  Warcesi 
Railway  Company  to  be  absolutely  wound  up,  and  direc 
a  reference  to  Master  Wingjield  to  wind  up  the  Coc 
pany,  under  the  provisions  of  the  Act.  How,  then,  ei 
we  give  effect  to  the  argument  that  this  is  not  a  Compai 
capable  of  having  a  debt?  The  word  **  Company"  do 
not  necessarily  import  a  corporation ;  it  imports  assod 
tion,  and  an  association  such  as  this  was  decided  by 
former  Lord  Chancellor  to  be  liable  to  be  wound  « 

und 
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ndertbe  Act.     Whether  such  a  decision  was  convenient        1854. 
r  inconvenient,  beneficial  or  otherwise  to  the  Queen's      ^^^^ 
objectSy  is  a  question  with  which  we  have  now  nothing  Warwick  and 
0  do,  nor  does  it  matter  whether  my  own  opinion  was    ^J)^""* 
idvene  to  such  a  determination.  Company. 

Prtchard'b 

Thf  case  of  the  Norwich  Yarn  Company  has  been 
rfened  to.  That  decision  proceeded  on  the  particular 
acts.  But  as  it  has  been  alluded  to,  I  may  say  that  the 
mly  report  which  I  have  seen  of  the  case  contains,  in 
iddition  to  the  judgment,  a  statement  of  certain  interlo- 
aitory  observations  supposed  to  have  fallen  from  myself. 
It  very  seldom  happens  that  it  is  beneficial  to  report 
nteriocutory  observations.  They  are  generally  made 
or  the  purpose  of  directing  the  attention  of  counsel  to 
particular  views  of  the  controversy,  and  of  obtaining 
rem  counsel  information  which  the  Court  requires, 
ind  with  regard  to  the  Norwich  case,  it  is  not  to  be 
mderstood  that  I  meant  what  fell  from  me  in  the  course 
*f  the  argument  as  declaratory  of  my  opinion.  The 
remarks  ascribed  to  me  are,  I  believe  and  am  satisfied, 
stronger  than  those  in  fact  made  by  me.  Though  of  the 
intended  accuracy  of  the  report  I  have  no  doubt. 

In  the  present  instance,  it  was,  in  my  opinion,  upon  a 
^if  construction  of  the  Act  of  Parliament  in  question, 
we  right  of  the  claimant  to  adduce  before  the  Master  all 
«« evidence  which  he  had  bearing  upon  his  demand,  and 
to  have  it  considered  by  the  Master,  with  a  view  to  guide 
the  Master's  judgment  as  to  admitting  the  demand  in  the 
wicter  of  a  claim  or  of  a  debt.  The  Master  has  not 
1^  before  him  the  means  of  forming  a  judgment  which 
^  those  two  courses  should  be  taken.  I  think  that  the 
^ficate  should  be  discharged  and  the  case  go  back  to 
"*e  Master,  with  liberty  to  the  claimant  to  tender  such 

further 


before  the  Ma9ter>  and  before  tbe  Vice^Cham 
here,  must  be  reserved. 


7^  Lord  Justice  Turner. 

I  give  no  opinion  upon  the  question,  what 
may  be  of  the  existence  or  non-existence  of  a  d 
claimant.  It  may  well  be  that  if  and  when  th( 
shall  have  proved  a  debt  he  may  have  no  righ 
to  this  Court  to  require  a  call  to  be  made  to  p 
its  payment.  His  right  may  be  to  say,  I  will 
law  if  the  contributories  do  not  apply  to  the  A 
a  call.  That  is  not  the  question  which  we  ai 
consider.  The  question  is,  whether  the  claims 
right  to  have  it  ascertained  whether  he  is  entitle 
as  a  creditor  or  a  claimant  against  the  Company, 
he  is  entitled  to  have  it  ascertained  whether  h 
does  not  stand  as  a  creditor.  The  language  of 
section  distinguishes  between  a  claun  and  a  debi 
It  says  that  the  Master  shall,  upon  proof  made  < 
and  exhibited  before  him  of  the  debts  and  d^m 
or  claimed  from  or  against  the  Company,  or  any 
either  allow  or  disallow,  or  allow  as  claims  oi 
debts  and  demands  respectively,  according  to  t| 
of  the  case  and  of  the  proofs  adduced  or  ei^hibit' 
him ;  and  shall  by  writing  under  his  hand  depl 
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BBtstt  AMMtiia  what  is  the  imtiire  of  the  oaas  and  of  the        1864. 
proob  adduced  before  him.  'u^v-w^ 

Im  re 
Waewigkavd 

It  tras  attempted  to  escape  from  the  terms  of  that    ^"j^***** 

tioa  by  saying  that  here  there  was  in  truth  no  Coan-     dmwAtir. 


pcsny ;  but  it  is  impossible  to  say  that,  nrhen  there  is  an    Psicbasd*! 
order  in  force  for  winding  up  this  Association  as  a  Com- 
pany.    Whether  all  the  members  of  the  Association  are 
liable  to  Mr.  Prichard  is  a  question  to  be  decided  upon 
ibe  eyidenca    The  proofs  will  be  gone  into.     The  word 
**  Company*  in  the  order  may  perhaps  render  it  incun- 
'beat  on  the  Appellant  to  show  that  all  the  contributories 
mre  liable  to  him.    That  may  be  so,  but  the  determination 
will  depend  upon  the  evidence. 

Then  it  is  said  that  the  75th  section  is  cut  down  by 
the  words  of  the  fiSth  section  providing  that  *'  nothing  in 
tlua  Act  oontainedy  nor  any  petition  or  order  under  the 
same  for  the  dissolution  and  winding  up,  or  fpr  the 
winding  up  of  any  Company,  shall  extend  or  enlarge, 
JBonnniah,  prqndice  or  in  anywise  alter  or  affect  the  rights 
or  mnedies  of  creditors."    The  fiSth  section,  however, 
applies  to  tbe  rights  of  creditors  as  against  the  contribu- 
tories.   It  does  not  say  that  the  rights  of  contributories 
ve  not  to  be  affected,  or  that  they  are  not  to  be  repre- 
sented by  others  than  themselves.    The  37th  section  pro- 
vides for  the  representation  of  classes  of  contributories 
by  some  of  the  number;    and  it  is  clear  that  the  Act 
inetnt  that  in  general  all  the  contributories  should  be 
represented  by  the  official  manager. 

It  is  said,  however,  that  there  are  no  contributories  to 
^iB  Company,  because  no  list  has  been  settled.  That 
^n,  however,  be  done,  and  the  Master  will  have  to  de- 
cide who  are  to  contribute  to  the  payment  of  the  claims 
^e  against  the  Company. 

I  think 
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Ill  re 
Warwick  and 

WORCBSTER 

Railway 

COMPAMT. 

Pricbard'i 
Caib. 


I  think  that  the  Master  was  bound  to  go  into  d 
tion  of  debt  or  no  debt,  inasmuch  as  it  is  ab 
necessary  to  ascertain  that  fact,  for  the  purpose  o 
ing  out  the  rights  of  the  contributories.  The  T 
tion  of  the  act  was  introduced  to  enable  the  right 
contributories  between  themselves  to  be  worked  < 
for  this  purpose  it  must  be  decided  whether  tli 
here  made  is  a  debt  or  not. 


The  effect  of  the  Act  of  Parliament  may  be  thi 
the  Appellant  has  proved  his  debt  against  the  d 
the  Company  may  say,  "  We  will  not  go  to  the 
of  trying  the  question  of  law  with  him,  but  will  I 
debt  paid  at  once  by  a  contribution ;"  for  altboi 
Appellant  may  have  no  right  against  the  general 
contributories,  another  contributory  may  have 
Appellant  should  enforce  it  against  him.  And  a 
the  Appellant  may  not  be  entitled  to  insist  on  a  ca 
made,  a  contributory  may  be  so  entitled. 


We  think  that  the  Master  ought  to  have  recei 
evidence  tendered,  but  it  is  not  our  intention  (o  i 
with  his  discretion  as  to  adjourning  the  proceedii 
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1851. 


In  the  Matter  of  the  NORWICH  YARN  COMPANY, 

AND 

In  the  Matter  of  the  JOINT-STOCK  COMPANIES 

WINDING-UP  ACTS,  1848  and  1840. 
EAST  OF  ENGLAND  BANKING  COMPANY'S 

CASE  (a).  xxjc.  8,  9, 11. 

npH  IS  was  the  appeal  of  the  East  of  England  Banking     Before  The 
Company  agains)  a  decision  of  Lord  Langdale,    t,ces,  l^ 

Master  of  the  Rolls,  reported  in  the  13th  volume  of  Mr.  Jf^ticeKviam 
D  ,    _  _.  Bruce,  and 

Jitavan  s  Reports  (fi).  Lord  Justice 

Lord  Cram- 
worth. 
The  Appellants,  the  East  of  England  Banking  Com-  Where  a  claim 

P*ny,  claimed  to  be  creditors  of  the   Norwich  Yarn  ^"  "**^?  ^ 
p  prove  a  de- 

^mpany  (which   had  been  ordered   to  be  wound   up  mandasa 
nader  the  Winding-up  Acte)  for  35,755/.    The  Master  wSdbJ'up*^* 
^f  the  Rolls  ordered  the  demand  to  stand  as  a  claim,  and  Acu  against  a 
^*^*^ted  the  Appellants  to  bring  an  action  against  the  whicC^was  not 

official  manager  of  the  Company,  and  that  the  motion  authorized  to 
sK       11  _  .      ,  .  be  sued  by  any 

oQould  Stand  over  m  the  meantime.  public  officer, 

and  the  mate- 
rials before  the 
Mr.  Bethell,  Mr.  R.  Palmer,  Mr.  Cole  and  Mr.  Willes,  C©*^  were 
in   «  ^  1      A  1  '^ot  such  as  to 

support  of  the  Appeal.  enable  it  to  de- 

This  is  not  a  case  which  can  be  decided  by  the  result  demand :—  * 

^*    ao  action.     In  the  first  place,  the  particular  action  ^^^  *****  >* 

^^^^ted  to  be  brought  will  be  wholly  ineffectual.     For  to  the  Court 

tho  under  the 
^"®  Winding-up 

(•)  See  ante,  p.  499,  note  (c).  (6)  Page  426.  ^^£j^  ^^^ 

to  be  admitted 
^^^  the  claimants  ettabliahed  their  demand  at  law;  but  that  for  that  purpose  the 
^y^mants  ought  to  have  liberty  to  take  such  proceedings  at  law  as  they  might  be  ad- 
^^a«d,  and  ought  not  to  be  directed  to  bring  an  action  against  the  official  manager. 
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1851.  the  Company  directed  to  be  wound  up  is  not  one  which. 

""■^^^^^  is  authorized  to  be  sued  by  any  officer,  and  therefore  can- 

NoRwicH  not  be  sued  under  the  Winding-up  Acts  by  the  official 

Yarn  Co.  manager,  the  50th  section  of  the  Winding-up  Act  noi 

Ekoland  *^PP'y'"g  ^^  ^^^^  ^  c**®  •  Beardahaw  v.  Ixxrd  Lomde$' 

Banking Co/s  borough{a).  [7%tf  LoRD  JUSTICE  LoRD  CrANWORTH 
Is  not  this  demand,  if  sustainable  at  all,  one  on  whict 
all  the  members  of  the  Company  are  liable?  And  if  soi 
cannot  the  Company  be  sued  at  law  under  the  Act  by  ai 
action  against  the  official  manager  ?  Or  is  that  a  casm 
omissus  in  the  Act  ?]  We  submit  that  the  50th  section 
was  not  intended  to  apply  to  such  a  case.  The  consQ 
qaences  of  holding  the  contrary  to  be  the  law  would  fal 
very  serious.  For  before  these  acts  passed,  execati^ 
could  not  be  issued  in  such  a  case  against  a  menber 
this  Company,  unless  he  was  named  as  a  defendant 
the  record,  and  had  had  an  opportunity  of  defend^ 
himself  in  the  action.  And  if  the  law  should  be  heid..^ 
be  changed  in  this  respect  by  the  Winding-up  Aata, 
dividual  shareholders  will  be  deprived  of  the  opportune 
of  being  heard  in  their  own  defence,  which,  but  for 
acts,  they  would  have  had.  Before  the  Winding-^ — 
Acts  passed,  it  had  been  decided  by  the  Court  of  Exc^Zl 
quer  that  where  an  Act  of  Parliament  provides  that 
actions,  suits  and  proceedings  against  a  Company  **  sK~: 
and  lawfully  may"  be  commenced,  instituted  and  pfc::^ 
cuted  against  a  public  officer,  the  provision  is  iiBperat;^ 
and  not  directory  merely.  In  such  a  case  it  is  a  g^^ 
plea  to  say  that  there  is  a  public  officer  of  the  Compa^^ 
Steward  v.  Greaves  (b\  Chapman  v.  Jifilvain  (c).  ^^k- 
therefore,  if  the  official  manager  here  could  be  sued^ 
would  be  a  sufficient  plea  for  any  contributory  to  aver  cti 

the 

(a)  11  C.  fi.  498.      See  also      Mar.  4-  Oor.  146. 
Official  Manager  o/Grand  Trunk  (6)  10  Af.  4"  IT.  711. 

Company  v.   Broditf   3  De  G.,  (f)  5  Eich,  61. 
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iberewas  an  official  manager,  a  propoaition  which  no  one        1851. 

wiU  miifltaiii.    But  supposing  an  action  could  be  brought      ^"^^^^"^ 

igaiost  the  official  manager,  and  judgment  were  obtained,      No&wich 

what  remedy  would  there  be  to  enforce  the  judgment?     ^^*"  ^* 

The  57lh  section   enacts,  that  judgments   entered  up      Eno*land 

^gainalthe  official  manager  shall  have  the  like  operation  Banking  Co.'s 

ud  effect  against  the  property  of  the  Company  and  the 

fwm  and  property  of  the  contributories,  and  shall  be 

^fdoKed  in  like  manner,  as  if  judgment  had  been  entered 

up  against  the  Company  or  against  any  person   duly 

Mthorized  to  be  sued  on  behalf  of  the  same.     Now  the 

CoDpany  here  would  be  held  to  mean  those  who  were 

iMibers  at  the  date  of  the  winding-up  order,  and  thus 

Ptaraoos  would  be  made  liable  who,  but  for  the  Act, 

would  not  be  liable. 

Not  only,  however,  would  the  action  which  has  been 

"ii^ted  be  ineffectual,  but  no  other  form  of  action  will 

^  the  question.     An  action  against  all  the  members  by 

'^tue  could  produce  no  result.     To  direct  such  an  action 

'^ould  be  a  denial  of  justice.     The  only  remaining  de- 

*^ptbn  of  action,  and  the  only  one  that  could  be  rea- 

•^tiably  advised  would  be  an  action  against  some  one 

**^witributory.'    But  such  an  action  would  determine  no- 

*^i*ig  as  to  the  liability  of  the  Company.     Each  contri- 

'^^^ory  would  have  his  own  case  to  set  up. 

TiThe  Lord  Justice  Knight  Bruce.  Is  the  point  in 
^^^pute  anything  beyond  this — whether  there  is  a  rational 
^Ct>l  question  to  be  tried?  Is  the  claim  of  an  alleged 
^^''^Ator  dealt  with  under  these  orders  otherwise  than 
^^^deiitally,  and  in  a  sense  for  the  benefit  of  the  contri- 
butories?] 

Tbe  only  mode  of  doing  justice  will  be  by  allowing  the 
^Uim  to  be  disposed  of  by  this  Court.     When  an  estate 


joint  debt  against  the  estate  of  a  predeceased 
although  no  action  could  be  brought  against  b 
representative.  It  would  overturn  a  large 
proofs  that  have  been  admitted  in  the  Masti 
under  the  Winding-up  Acts,  if  it  were  held  thi 
could  be  admitted  unless  the  demand  could  I 
at  law  against  all  the  individuals  (and  against  I 
who  happened  to  be  members  of  the  Comp 
instant  when  the  winding-up  order  was  m 
7Srd,  74th  and  75th  sections  of  the  Winding 
1848  give  the  creditors  a  right  to  prove,  ani 
enacts  that  the  assets  of  the  Company  shall  w: 
venient  speed  be  applied  by  the  ofBcial  man 
the  direction  of  the  Master,  in  or  towards  the  i 
of  the  debts  or  any  of  the  debts  of  the  Compai 
manner  as  the  Master  shall  direct. 

[The  Lord  Justice  Knight  Bruce.  Dw 
tion  mean  that  the  Master  may  select  some 
debts  for  payment?] 

That  is  not  (as  we  submit)  the  meaning  of  t 
The  money  ought  to  be  applied  rateably  in  ] 
the  debts  proved.  Moreover,  the  90th  sectio 
that  no  action  shall  be  directed  with  respect  tc 

firin    Kpfwppn    tliP   PnmnAnv   nr  nnv  rnntriKiil 
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They  also  referred  to  Canst  v.  Harris  (a),  Walter's       1851. 

Md  case  (ft),  MorgatCs  case  (c),  Bagges'  case  (d),  Bank  ^''^^ 

€^  Australasia  v.  Breillat{e),  Prichards  case{f\  UpfilTs  Norwich 

?  (y),  Taylor  v.  Hughes  (A).  ^^^^^  ^^• 

East  of 
England 
:Mr.  Roupell,  Mr.  Walpole,  Mr.  Crompton  and  Mr.  Banking  Ck).'s 

rA  were  for  the  Respondents. 


The  Lord  Justice  Knight  Bruce. 

The  materials  before  the  Court  do  not  enable  us  to  say 
^^iri^li  satisfaction  to  ourselves  or  with  reasonable  certainty 
of  cloingjusticei  whether  this  demand  constitutes  a  prove- 
&ble  debt  against  the  Company  or  not.  We  therefore 
think  that  the  order  directing  the  admission  of  a  claim, 
ancl  not  a  proof  is  correct.  There  remains  for  consi- 
deration only  the  question  as  to  the  manner  of  expressing 
the  order  with  respect  to  legal  proceedings.  We  think 
Csulject  to  what  the  counsel  for  the  Respondents  may 
say) that  it  should  not  be  expressed  in  this  respect  as  it 
no^  stands,  but  that  the  Appellants  should  be  at  liberty 
to  bring  such  action  as  they  may  be  advised. 

The  Lord  Justice  Lord  Cranworth. 

I  entirely  concur.  If  I  were  obliged  now  to  decide 
the  case,  I  should  say  that  no  claim  was  established; 
hut  I  see  enough  to  think  it  probable  that  a  proof  may 
eventually  be  made. 


The  case  stood  over,  to  be  spoken  to  again  with  respect 
^  ^he  form  of  the  order  as  to  proceedings  at  law,  and  for 

the 

(«)    T.  if  R.  496.  (e)  6  E.  F.  Moore,  152. 

(^>    ZDeG.if  Sm.  244.  (/)  4  De  G  Sf  Sm.  328. 

(c>    \  De  G.  ^  Sm.  750;  1  (g)  1  ^im.  2^.  S.  395. 

^*^-  A  Got.  225.  (A)  2  Jo,  ^  Lat.  24. 

(<0    ISfiew.  162. 
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1851.  ibe  purpose  of  giving  the  parties  an  opportimt 

'^^^'''*^  ranging  between  tbemseWes  whelber  ibere  sbod 

NoRw7cH  ^^^  ^  ^"  action.     On  a  subsequent  day  m  Of 

Tarn  Co.  made  that  the  demand  should  be  entered  ae  adtai 

East  op      and  that  the  Appellants  should  be  at  liberty,  on  oi 
England        ,      ,         ,  » 

Banking  Co/s  the  last  daj  of  Hilary  Term,  to.  bring  such  «tlfei 

^^"'        tions,  and  against  such  person  or  persons  aa  tbejf 

be  advised.     Actions  were  accordingly  brought, 

prosecuted,  the  case  having  been  compromiseii  (a| 

(a)  See  13  Beav.  432,  note. 


1854. 

Jufy  7. 


MILNE  V.  GILBART. 


Before  The  fTlHIS  was  the  rehearing  of  a  Petition  origRialt 

^TicE8."'*  ^y  ^^^  Lord  Justice  Knight  Bruce  and  Lo 

Under  a  be-  tice   Lord    OranwoTth  for  Vice-Chancellor  Sir 

even!  if"  ^^  ^^''^^  ^"  ^^^  ^^^  ^^  ^""9^  l^^*' 
daughters  dy- 
ing without  The  facts  of  the  case,  with-  the  arguments  an 
leaving  iwue)  n        #.        i 

in  trust  for  the  ments  on  that  occasion,  will  be  found  reported  an 

time  of  the  de- 
cease of  such         Mr.  Elmsley  and  Mr.  HetherinaUm^  in  suppocl 
daughters  re-  .  .  "^ 

spectively,  be  Petition. 

next  of  kin,  or      I'he  husband  takes  under  the  words  ''  who  vm 

oihenoue,  to  j^g  ^j^^g  ^f  (j^^  decease  of  such  dauirhters  respe 
the  personal  *;  *^ 

estate  of  such  be  entitled  as  next  of  kin,  or  otJiencise,  to  the  p 

spiw^v^lv  ^^  estate  of  such  daughters  respectively,  under  the  i 

under  the  sta-  made  for  the  distribution   of  intestates'  effects. 

thedistribu-  Other  construction  would  give  any  effect  to  the 

tion  of  intes-  «  or  Otherwise ;"  for  all  persons  who  can  claim  an 

—//<?/€/,  that  statutes  are  included  in  the  words  "  next  of  kin,** 

the  husbands  ^|,e  husband  or  wife  of  an  intestate.     The  ffroi 
of  the  daugh-  ,  °'^ 

ten  did  not  which  the  Court  came  to  its  former  decision  wa»  t 
take. 


fr 
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]^«i0famd  was  not  entitled  under  the  StaHote  of  Distribu-        1854v 
He  Aftes^  however,  ckim  under  that  statute,  as 
Ipkioed  bj  the  Stj^tute  of  Frauds,  and  has  in  several 
B,  and  even  ia  Acts  of  Parliament,  been  treated  as 
^s0g0ithik  under  it.     The  testator  or  his  advisers  may  well 
^fm^teSorti  have  take&  the  same  view,  whether  it  be  the 
^b^pokittly  Gorvect  one  or  act.    In  Cart  v.  Sees  (whick 
^    cited  by  Locd  C^vfper  ia  Squtb  v.  Wyn  (a)),  a  wife 
^3^^  possetaed  of  choees  in  action,  and  the  husband  sur- 
^.rr«d  and  died  wiitifaout  taking  out  letters  of  administra- 
tion to  bia  wi&,  after  which  the  next  of  kin  of  the  wife 
adnioistered  to  her;    and  Lord  Parker  held  that  the 
administrator  of  the  wife  was  but  a  trustee  for  the  exe- 
cutor of  the  husband, ''  the  right  to  the  wife's  choses  in 
action  ketng  by  the  Statute  of  Distributions  vested  ia 
the  husband  as  next  of  kin  of  the  wife.**     And  with 
i^fefcftoe  ta  the  proviso  in  the  Statute  of  Frauds,  that 
^  Sfaubite  of  Distribalions  shall   not  extend  to*  the 
^<^aies  of  feme  covevts  that  die  intestate,  but  that  their 
bttsbinda.  magr  have  administration  of  their  personal  estate 
*•  Wore^  Lord  Cawper,  in  Srpiib  v.  Wyn  (a),  said,  this 
^uie  was  made  in  fisLVOur  of  the  husband,  and  not  to  bis 
P^judice^  so  that  it  was  intended  by  the  Parliament  thai 
^"ft  luisbaod  should  be  within  the  Statute  of  Distributions, 
^  a»  to  take  the  wife's  chosee  in  action  as  to  his  benefit, 
^^  thould  not  be  within  the  same  as  to  his  prejudice; 
^'^  that  this  waa  not  a  new  point,  but  had  been  settled, 
^*^  upoa  very  good  reason;  for  were  the  construction 
^  be  othecwiee,  the  husband  of  the  wife  intestate  would 
^  in  a  worse  case  than  the  next  of  kin,  though  ever  so 
^moiev  which  was  not  the  intent  of  the  statute.     The 
***port  goes  on  to  say,  "  And  there  Mr.  Vernon  cited 
^  case  of  Lady  Aiscovgh,  wherein  he  said  Lord  Cow^ 
f^s  opinion  was  the  same  with  Lord  Parker's  (viz.), 

that 
(a)  IP.  Wmt.  3Sl, 
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1854.       that  the  wife's  choses  in  action  did  vest  in  the  husband 
hy  the  Statute  of  Distributions  ;  so  that  since  this  reso- 
lution the  right  of  administration  follows  the  right  to  the 
estate^  and  ought,  in  case  of  the  husband's  death  after  - 
the  wife,  to  be  granted  to  the  next  of  kin  of  the  husband 
in  the  same  manner  as  it  is  granted  to  a  residua 
legatee."    And  in  Withy  v.  Mangles(a),  Lord  Cott 
said,  **  The  Appellant  can  only  succeed  by  showing  thap^^^^ 
the  term  '  next  of  kin  *  had  by  a  technical  and  conven-^^^^ 
tional  construction  obtained  the  meaning  of  'thoae  wh^-  ^^ 
could  be  entitled  in  case  of  intestacy  under  the  Statut 
of  Distributions."*    **  To  give  such  a  construction  to  tt 
words  would  be  under  the  term  'next  of  kin'  to  indue 
persons  not  of  kin  as  well  as  husbands  and  wive^^  »» 
Lord  Cottenham  therefore  considered  that  a  husband     «^>r 
wife  might  be  held  entitled  to  shares  on  an  intesti^^^*^ 
under  the   Statute  of  Distributions.     In   Brandon        w. 
Brandon  (J),    Sir  Thomas  Plumer   said,   "  The  wc^ind 
*  family'  has  for  the  same  reason  received  the  like  cc^ca-- 
struction,  and  with  a  like  exception  of  the  husband  a^^Yxd 
wife,  and  therefore  not  precisely  conformable  to  the  '^^x^€>' 
visions  of  the  statute.^    Lord  Hardwiche^  in  BlUol^  ▼• 
Collier  (c),  says,   "  Upon  the  equity  of  the  Statute       o( 
Distributions,  this  Court  makes  an  administrator  de  bo^^sns 
non  only  a  trustee  for  such  part  of  the  testator's  persc^  '^ 
estate  as  is  undisposed  of,  for  his  next  of  kin ;  theret  —  o^ 
I  am  of  opinion  the  husband's  representative  is  entit=^B^^ 
to  the  wife's  personal  estate,  and  that  it  vested  in  ^ 

husband  before  the  administration  was  taken  out."  CI  ^^ 
there  are  not  only  dicta  of  Judges  in  our  favour,  for  '  ^ 
Act  1  Will.  4,  c.  40,  enacts  as  follows : — •*  Be  it  enacr  ^stedf 
that  when  any  person  shall  die  after  the  1st  day  of  I^^SSqh 
tember  next  after  the  passing  of  this  Act,  having  by  ^^  AA 

ot 

(fl)  10  CL  Sf  Fin.  251.  (c)  3  Atk.  628;    1  Fa.  « 

(6)  3  Swamt.  321.  15  ;   WiU.  168. 
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yr  iwr  irill,  or  any  codicil  or  codicils  thereto,  appointed 
inyfenon  or  persons  to  be  his  or  her  executor  or  exe- 
aton,  such  executor  or  executors  shall  be  deemed  by 
^urts  of  Equity  to  be  a  trustee  or  trustees  for  the 
terson  or  persons  (if  any)  who  would  be  entitled  to  the 
state  under  the  Statute  of  Distributions  in  respect  of 
ny  residue  not  expressly  disposed  of,  unless  it  shall 
ppear  by  the  will,  or  any  codicil  thereto,  the  person  or 
<=fsoii8  so  appointed  executor  or  executors  was  or  were 
^tended  to  take  such  residue  beneficially.**  It  has  never 
tcsen  held  that  these  words  excluded  a  husband  or  wife. 
Lnother  instance  of  legislative  interpretation  occurs  in  the 
e«ent  Lunacy  Regulation  Act  (16  &  17  VicU  c.  70), 
rliicb  thus  defines  next  of  kin  by  the  interpretation 
l«Q8e,  for  the  purposes  of  the  statute:—"  The  expres- 
i€>n  •  next  of  kin'  shall  be  construed  to  refer  to  the  next 
^~  kin  of  a  lunatic,  and  to  comprehend  his  heir  or  heirs  at 
^^  and  also  the  person  or  persons  who  would  be  enti- 
cd  to  his  estate,  or  to  shares  thereof,  under  the  statutes 
V  the  distribution  of  the  effects  of  intestates  in  case  he 
Ce  dead  intestate."  Has  it  ever  been  or  can  it  be 
ivtended  that  a  husband  or  wife  was  not  intended  to  be 
thin  the  Act?  If  the  testator  had  intended  to  exclude 
Bbands,  the  word  **  unmarried"  would  have  been  in- 
ted  in  the  trust. 


1854. 


f  r.  Wigram  and  Mr.  Goldsmid  for  some,  and  Mr. 
\kmue  for  others,  of  the  next  of  kin  of  Mrs.  Eccles. 

he  words  "or  otherwise**  are  not  superfluous  in  their 

ct- sense,  for  persons  take  under  the  Statute  of  Dis- 

dons  who  are  not  next  of  kin,  the  persons  to  take 

'  described  in  the  6th  section  as  "  next  of  kin,  or 

who  legally  represent  them."    Therefore  there  is 

ison  for  bringing  within  the  description  of  a  person 

k1  under  the  Statute  of  Distributions  a  husband 

title  depends  not  at  all  on  that  statute. 

v.  MM  D.M.o.    They 
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They  referred  to  Watt  v.  Watt  (a),  Garrick  ?,  Lod 
Camden  {b),  Bailey  v.  Wriyht{c),  ChoJmonddejji.hd 
Ashburton  (d),  Kilner  v.  Leach  (e),  and  Elmdtji  t. 
Young  {/). 

Mr.  JElmsley,  in  reply. 

The  Lord  Justice  Turner. 

In  this  case  I  am  of  opinion  that  the  only  safe  coone 
is  to  abide  by  the  words  of  the  will.  There  are  no  other 
means  of  collecting  what  the  intention  of  the  testator 
may  have  been  but  by  the  words  used  in  the  will.  Not 
the  disposition  we  have  here  to  consider  is,  in  the  efeoti 
which  have  happened,  that  the  fund  is  to  go  and  beloo| 
to  and  be  held  in  trust  for  the  person  or  persons  whc 
were  at  the  time  of  the  decease  of  Mrs.  JScdes  entitkc 
as  next  of  kin  or  otherwise  to  her  personal  estate  node 
the  statutes  made  for  the  distribution  of  intestates*  efiecti 
and  in  the  same  proportions  and  manner  as  they  wen 
entitled  by  virtue  of  such  statutes.  From  that  it  appein 
therefore  that  every  person,  who  is  to  take  a  beneli 
under  the  clausey  must  show  himself  qualified  as  a  penofl 
entitled  at  the  death  of  Alice  Elizabeth  Eccles^  eidierii 
her  ''  next  of  kin  or  otherwise,  under  the  Statute  of  Di** 
tributions." 

The  question  is,  does  or  does  not  the  husband  qoafify 
himself  as  entitled  under  the  Statute  of  Distributioost 
Now  it  is  plain,  upon  the  face  of  the  Statute  of  Distribo- 
tions,  22&ii3  Car.  2,  c.  10,  that  the  sUtute  does  co0- 
prehend  other  persons  than  the  next  of  kin  of  the  iottf* 
tates;  for  in  the  6th  section  the  expression  is  neztoi 

kiodfed 

(a)  3  Ves,  244.  (d)  6  Beav.  86. 

(6)  14  Vet,  372.  (e)  10  Brae.  862. 

(f)  18  Vet.  49.  {f)^MyH  K.  780. 
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kindredi  or  those  who  legally  represent  them.     There  is        1854. 
therefore  a  perfectly  clear  and  plain   interpretation  of 
every  word  of  the  description ;   and  if  the  words  "  or 
otherwise**  had  been  of  more  doubtful  import  and  less 
open  to  explanation,  there  would  still  remain  the  ques- 
tion whether  the  husband  could  possibly  come  in  without 
b^ing  a  person  entitled  to  take  under  the  Statute  of  Dis- 
triljutions.     The   Statute   of  Distributions   particularly 
ex^cludes  the  idea  of  the  husband  taking  under  it.     The 
diflBcuIty  which  arose  under  the  Statute  of  Distributions, 
aoci  which  was  disposed  of  by  the  Statute  of  Frauds, 
was  not  whether  the  husband  took  any  right  under  the 
Staitute  of  Distributions,  but  whether  that  statute  had 
not  taken  away  the  common  law  right  of  the  husband. 
It  ^as  said,  however,  that  in  the  earlier  authorities  upon 
thia  subject  an  interpretation  has   been  put  upon  the 
Word  "  next  of  kin"  as  used  in  the  statute  as  entitling 
^be  husband ;  or  at  least  that  he  was  so  treated  in  the 
earlier  cases.     With  reference   to   this  argument  it  is 
•'^flBcient  to  refer  to  Lord  EldorC$  observation  in  Gar- 
'^A  V.  Lard  Camden,  where  he  says,  "  Whatever  may 
have  dropped  from  judges,  describing  the  husband  as 
'^cxt  of  kin,  or  next  legal  friend  of  his  wife,  the  tenor 
&nd  bent  of  modern  decision  go  to  this,  that  if  a  husband 
^queaths  to  his  next  of  kin,  that  prima  facie  does  not 
include  bis  wife ;  and  it  is  quite  clear  that,  if  a  married 
^oman,  under  a  power  by  settlement,  bequeaths  to  her 
i^ext  of  kin,  it  would  be  impossible  to  hold,  that  under 
^construction  of  such  a  will,  without  more,  the  hus- 
Wd  would  take  as  sole  next  of  kin."    Whatever  may  be 
^  dicta  in  favour  of  the  husband  occurring  in  the  earlier 
cae«  upon  the  subject,  it  appears  to  me  that  the  whole 
course  of  the  modern  law  upon  the  subject  leads  to  a 
Cerent  conclusion. 

When 

M  M  ^ 
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ISdi.  When  the  Statute  of  Distributions  is  represented 

the  Statute  of  Frauds  as  expressly  excluding  the  rigl 
the  husband,  how  can  it  possibly  be  said  that  he 
person  entitled  under  that  statute?  Endeavottring 
have  done  to  exclude  all  bias  from  my  mind  arising  I 
the  previous  decision  of  this  Court  upon  the  case,  I 
tirely  concur  in  it,  and  should  have  so  decided  had 
case  come  before  me  originally.  I  think  this  peti 
should  be  dismissed  with  costs. 


7%«  Lord  Justice  Knight  BftucE. 

The  letter  is  against  the  husbandj  and  the  spurit  is 
with  him. 


Petition  of  rehearing  dismissed  with 
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SHERWIN  p.  SHAKSPEAR.  jifyV,^. 

T^HIS  was  aq  appeal  from  a  decision  of  the  Master  of    Before  The 
^    the  RolU,  reported  by  Mr.  .Bco»a»(«).  ^Tc'si"" 

Where  condi- 
The  suit  was  instituted  by  a  vendor  to  enforce  the  tionsofsale 

q^ific  performance  of  a  contract  entered  into  in  1843  iiiterest  shall 
for  the  purchase  of  an  estate  called  Langley  Priory^  in  **ur^*aJ7fino* 
LAcegUr$hire^    The  contract  was  entered  into  subject  to  a  fixed  time  if 
conditions  of  sale,  among  which  were  the  following: —     IhL^lTlle  dc^" 

layed  by  aoy 

Third.  The  purchaser  shall  pay  the  auction  duty  im-  ever,  delay 
inediateLy  after  the  sale,  and  shall  at  the  same  time  pay  a  merely  occa- 

,  .      ^  ^^     •  X  .  .         sionedbythe 

^positof  iQL  per  cent*  upon  the  purchase-money  into  state  of  the 
the  hands  of  the  agent  of  the  vendor,  and  sign  an  agree-  ^y^jf",^  ^^l 
^'^^ot  for  payment  of  the  remainder  of  the  purchase-  part  of  the 
»noney  on  the  25th  of  Apdl  next,  at  the  offices  of  Mr.  wUh1n^he"* 
•^0''6<r,  in  Derby ^  when  the  purchase  shall  be  com-  provision. 

-       J        Where  in 
pleted,  addition  to 

(a)  Vol.  xvii.  p.  267.  ^^^  ?  P«>^- 

'  ^  sion  there 

^  were  stipula- 

^^  that  the  vendor  might  resdnd  on  the  title  heing  objected  to,  and  that  if  a  good 

^  ■hould  got  be  made  to  a  defined  proportion  of  the  prooerty,  compensation  should 

^  flowed :^fle/(/,  that  the  non-delivery  of  a  complete  aostract,  at  a  time  fixed  by 

^conditions,  would  not  of  itself  exempt  the  purchaser  from  payment  of  interest 

^here  the  executiop  of  an  agreement  fixing  a  time  for  completion,  and  requiring 
I'l^T'^ent  of  interest  in  case  of  delay,  was  intercepted  by  negotiations,  ending  in  an 
J'^'^tion  of  the  agreement,  but  not  of  the  time  for  completion : — Held^  that  in  fixing 
^  period  for  tbe  payment  of  interest,  this  circumstance  ought  to  be  regarded. 
«  ^  vendor  who  has  to  account  to  the  purchaser  for  rents  and  profits  from  the  time 
^[^  for  oompietion  b  not,  nnlen  a  special  case  be  made,  liable  to  account  for  sums 
^*i^  be  mignt  have  received  but  for  his  wilful  de&ult,  nor  entitled  to  an  inquiry  as  to 
'^'P^trt  or  lasting  improvements. 

'ii  fixing  oocopation  rent  to  be  paid  by  a  vendor  in  such  curcumstancet,  it  is  not 
f^^Ofding  to  the  course  of  the  Court,  to  insert  in  the  decree  a  provision  respecting 
^''c^e  to,  any  Just  allowance,  in  that  respect,  being  comprehended  in  the  general 
^omal  words, 
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1854.        pleted,  and  the  purchaser  shall  have  the  rents  and  profits, 
all  outgoings  to  that  time  being  cleared  by  the  vendors. 

Fifth.  If,  from  any  cause  whatever,  the  purchase  shall 
not  be  completed  on  the  25th  of  April  next,  the  pur- 
chaser shall  pay  interest  after  the  rate  of  4/.  per  cent,  per 
annum  upon  his  purchase-money  and  on  the  value  of  the 
timber  and  trees  on  the  land,  bought  by  him^  from  that 
day  until  the  completion  of  the  purchase. 

Seventh.  The  vendors  will  at  their  own  expense  de- 
duce a  good  title  to  the  premises  sold  according  to  these 
conditions,  and  deliver  an  abstract  of  title  within  two 
months  to  the  purchaser  or  his  solicitor,  on  application 
being  made  to  them ;  and  within  six  weeks  from  the  de- 
livery of  the  abstracts  all  objections  to  the  title  shall  be 
stated  in  writing  and  delivered  at  the  office  of  the  ven- 
dor's solicitors,  in  default  of  which  the  title  shall  be 
considered  as  accepted ;  and  in  case  the  purchaser  shall 
raise  objections  to  the  title,  the  vendors  shall  have  the 
option  of  removing  them  or  rescinding  the  contract,  on 
repaying  to  the  purchaser  his  deposit,  but  without  in- 
terest or  costs. 

Eleventh.  If  any  error  or  mismeasurement  shall  be 
discovered  in  the  plan,  particulars,  or  otherwise,  the  same 
shall  not  annul  the  sale,  but  a  fair  compensation  or  equi- 
valent, according  to  the  quantity  of  the  land  and  the 
average  of  the  whole  purchase-money,  shall  be  given  or 
taken,  as  the  case  may  require,  and  shall  be  settled  by 
two  referees  or  their  umpire,  one  referee  to  be  named  in 
writing  by  each  party  within  seven  days  after  he  shall 
be  required  to  do  so  by  the  other  party,  and  in  case  of 
default  the  other  party  may  make  the  nomination;  the 
referees  shall  appoint  an  umpire  before  they  proceed  to 

business, 
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business,  and  the  decision  of  the  umpire  shall  be  final;  1854. 
and  if  there  shall  be  any  part  or  parts  of  the  estate  (not 
excreeding  a  twentieth  part  of  the  whole)  to  which  a  title 
canoot  be  made  according  to  these  conditions,  such  de- 
fieicncy  of  title  shall  not  annul  the  sale  as  to  the  re- 
mainder, but  the  purchaser  shall  be  at  liberty  to  refuse 
such  part  or  parts  if  he  think  proper ;  and  in  that  case 
the  deduction  to  be  made  from  the  purchase- money  shall 
be  settled  in  like  manner  by  two  referees  or  an  umpire. 

The  deposit  on  the  purchase-money  was  not  paid  as 

stipulated,  and  the  vendors  brought  an  action  to  recover 

damages  for  the  breach  of  agreement.     On  the  30th  of 

•/oaicary  1844  a  fresh  agreement  was  entered  into  be- 

^^i^een  the  Plaintiffs  and  Defendant,  that  the  agreement 

of  the  30th  o(  November  1843  should  (subject  to  certain 

iDodifications)  be  performed;  that  the  agreement  then 

""^ade  should,  so  far  as  the  time  then  elapsed  would  per- 

''^ity  be  performed  as  if  it  had  been  made  on  the  30th  of 

^^^^^ember  1843;  and  that  such  objections  and  requisi- 

^ofis  only,  as  to  the  title  and  evidence  of  title,  should  be 

"■^ade  as  a  willing  purchaser  would  be  advised  to  make 

^^^  his  necessary  protection. 

I^he  title  deeds  and  abstracts  of  title  were  partly  in  the 
^^^Hds  of  Mr.  Maitsley,  the  solicitor  for  the  purchaser,  as 
^^■icitor  of  certain  mortgagees  of  portions  of  the  estate, 
^nd  partly  in  the  possession  of  Mr.  Barber,  the  vendor's 
^licitor. 

On  the  1st  of  March  1844,  Mr.  Barber  sent  abstracts 
^f  the  title  deeds  in  his  possession  to  Mr.  Moualey,  who, 
^^  the  19th  of  March,  objected  that  the  abstracts  were 
^•^^perfect,  and  on  the  26th  oi  June  1844  sent  thirty-nine 
""^uisitions  on  the  title,  to  which  answers  were  returned 
^«^  the  17th  of  September  following. 

On 
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On  the  S9th  of  October  1844,  Mr.  MausUy  delivend 
further  objections,  and  stated  that  no  title  had  been  ^own 
to  a  part  of  the  estate.  The  vendors  thereupon  required 
the  purchaser  to  elect,  under  the  agreement,  to  accept 
the  title  to  this  part,  or  reject  it  and  accept  compenaaftion.. 
The  purchaser  chose  the  former  alternative. 

On  the  5tb  of  November  184<5y  the  draft  conveyance' 
was  sent  by  the  purchaser's  solicitor,  subject  to  the  jno- 
quisitions  on  the  title.  It  was  returned  on  the  26th  of 
February  1846,  and  was  finally  approved  on  behalf  of 
the  purchaser  on  the  5th  of  August  1847.  In  JDeoember 
1847  it  was  engrossed  and  executed  by  all  parties  whoai^ 
execution  was  to  be  obtained  by  the  vendor's  solicitor^ 

In  July  1852,  the  present  suit  was >  instituted  by  the 
vendors,  who,  by  their  bill,  sought  a  specific  perforaumoft 
of  the  contract,  and  prayed  that  the  purchaser  might  be. 
charged  with  interest  from  the  26th  o{  April  185S,  ac- 
cording to  the  conditions. 

The  Master  of  the  Rolls,  by  the  decree  made.  upoR 
the  hearing  of  the  cause,  dated  the  29th  otJtme  185S, 
ordered  and  decreed  that  the  agreement  should  be  spe- 
cifically performed.  And  it  was  ordered  tbaj|:tbe  De- 
fendant John,  Shakspear  should,  on  or  before  the  4lh  of 
August  then  next,  pay  into  the  Bank,  to  the  credii^  the 
cause,  72,500/.,  being  the  balance  of  the  purchase-money* 
And  it  was  ordered  that  the  following  accounts  and  in- 
quiries should  be  taken  and  made ;  that  is  to  say, 

1  •  An  account  of  interest  upon  the  said  sum  of  72,fiQ0li» 
after  the  rate  of  4/.  per  cent,  per  annum,' from  the  Slat  ef 'S 
July  1847  down  to  the  day  of  payment  of  the.9aid  ana  ^ 
of  72,500/.  into  the  Bank,  as  aforesaid. 

2.  An  inquiry  when  the  Defendant  first  entered 

the 
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Aa  possession  or  the  receipt  of  the  rents  and  profits  of  1854. 
tlie  kasehoM  part  of  the  said  estate,  or  any  and  what  ^"'^^'^^^ 
pirt  thereof.  v. 

8.  An  account  of  the  rents  and  profits  of  the  freehold  Shakbfkar. 
parts  of  the  estate,  and  of  the  leasehold  parts  (other  than 
those  parts  of  which  the  Defendant  had  had  the  posses- 
sion or  been  ia  receipt  of  the  rents  and  profits),  accrued 
fron  the  SI  St  of  July  1847,  down  to  the  day  of  the  pay- 
nent  of  the  73,500/.  into  the  Bank ;  and  also  of  such 
psrtof  the  leasehold  of  which  the  said  Defendant  should 
onder  inquiry.  (No.  2)  have  been  found  to  have  been  in 
possession  or  in  the  receipt^f  the  rents  and  profits,  from 
the  Slst  of  Juljf  1847,  down  to  the  day  when  the  said 
Defi»daot  should  be  found  to  have  been  in  such  posses- 
iion  or  receipt,  come  to  the  hands  of  the  Plaiotifis,  or 
either  of  them,  or  any  person  or  persons  by  their  or 
other  of  their  order,  or  for  their  or  either  of  their  use,  or 
which  without  their  wilful  default  they  might  have  re- 
ceived. 

4.  And  it  was  ordered  that  an  annual  charge,  by  way 
of  occupation  rent,  should  be  set  on  such  parts  (if  any) 
of  the  said  estates  of  which  the  PlaintifTs  or  either  of 
^m  had  been  in  the  occupation.  And  it  was  ordered 
^^.what  was  due  in  respect  thereof,  after  deducting  in- 
come tax,  should  be  ascertained  and  certified. 

5.  In  taking  the  third  and  fourth  mentioned  accounts 
tf  rents  and  profits,  it  was  ordered  that  the  Plaintifis 
*lHmld  be  allowed  the  sum  of  166/.  4s.  for  lasting  im- 
Pfovements. 

6.  An  account  of  all  sums  of  money  laid  out  or  ex- 
P^ded  by  the  Plaintifis,  or  either  of  them,  in  necessary 
'^ra  on  the  said  estate.  And  it  was  ordered,  that  what 
*°ould  have  been  so  laid  out  or  expended  should  be  also 
•Mowed  to  the  Plaintiffs  in  taking  the  third  and  fourth 
^tioned  accounts  of  rents  and  profits.  And  it  was 
^'dered,  that  the  amounts  of  rents  and  profits  found  due 

on 
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1864.  on  the  third  and  fourth  mentioned  accounts  should  be  set 
off  against  the  amount  to  be  found  due  for  interest  on 
purchase-money  on  the  fourth  mentioned  account,  and 
the  balance  certified ;  and  if  the  said  balance  should  be 
found  to  be  payable  by  the  said  defendant,  it  was  ordered 
that  the  Defendant  John  Shakspear  should  within  ten 
days  next  aAer  the  date  of  the  proper  certificate  pay  such 
balance  into  the  Bank,  subject  to  the  further  order  of 
the  Court.  And  the  said  last-mentioned  amount,  when 
so  paid  into  the  Bank,  was  not  to  be  paid  out  or  other- 
wise disposed  of  without  notice  to  the  Defendant.  But 
if  the  balance  of  the  said  account  should  be  certified  to 
be  payable  to  the  Defendant,  it  was  ordered,  that  the 
Plaintiffs  John  Shervnn  Sherwin  and  Edward  SoucAier 
Hartopp  should  within  ten  days  thereafter  pay  the  same 
to  the  said  Defendant,  or  as  he  should  direct 

And  in  taking  the  said  accounts,  all  just  allowances 
were  to  be  made. 

The  Appellants,  by  their  petition  of  appeal,  prayed 
that  the  decree  might  be  varied,  by  erasing  from  the 
decree  the  words,  "or  which  without  their  wilful  de- 
fault they  might  have  received,*'  and  by  ordering  an 
account  to  be  taken  not  only  of  all  sums  laid  out  or  ex- 
pended by  the  Plaintiffs,  or  either  of  them,  in  necessary 
repairs,  but  also  of  all  sums  laid  out  or  expended  by 
the  Plaintiffs,  or  either  of  them,  in  lasting  improvements,    « 
with  interest;  and  by  ordering  that  what  should  have    s 
been  so  laid  out  or  expended  should  be  allowed  to  the  ^ 
Plaintiffs  in  taking  the  accounts. 

Mr.  Lloyd  and  Mr.  Bird,  for  the  Plaintifl^,  opened  J 
the  appeal. 

Mr.  JR.  Palmer  and  Mr.  Cairns,  for  the  Respondents^  « 
stated  that  the  Respondents  intended  to  present  a  cros^*' 

petitions 
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petition   of  appeal,  and  asked  that  the  present  appeal 
might  stand  over,  in  order  that  both  might  be  heard  to- 
gether. 

Thar  Lordships  desired  to  hear  the  counsel  of  the 
Appellants,  if  they  disputed  the  competency  of  the  Re- 
spondents to  open  the  whole  decree  on  the  petition  of 
appeal  now  before  the  Court  (a). 

ACn  lAoyd  and  Mr.  Bird  submitted,  that  where  the 
appeal  was  only  from  a  part  of  the  decree,  the  Re- 
spoodent  must,  if  he  complained  of  any  other  part,  pre- 
sent a  petition  of  appeal  of  his  own. 

The  Lord  Justice  Knight  Bruce. 

I     have  no  doubt  on  the  point,  that  upon  an  appeal 
^'^  part  of  a  decree  the  whole  case  is  open  to  the  Re- 
spondent.    He  may  be  satisfied  with  the  decree  as  it 
f  ^-'^ds,  but  that  does  npt  prevent  him  from  contending, 
^^  correctness  is  called  in  question  in  any  particular, 
^^t    it  should  be  made  more  favourable  to  him  in  any 
^Oei-.     It  was  only  the  other  day  that  we  made  a  decree 
^^s  favourable  to  the  Appellant  than  that  from  a  part  of 
^*^ich  be  appealed.     If  the  Respondents  are  not  pre- 
*^^*"ed  to  argue  the  case,  it  may  stand  over,  to  give  them 
^*i5ie  for  preparation:   but  I  think  that  no  cross  petition 
*^   I'equisite. 

The  Lord  Justice  Turner  concurred. 

Mr.  Lloyd 


C«^  See  Rmelim  ▼.  PoweU,  1       Wattt  v.  Symw,  2  De  G.,  Mac.  if 
^-      W»M.  299;  Lard  Brottke  v.      Gor.  241. 
"^^««^/  of  Warwick,  13  Jur.  547; 
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.    1854.  Mr.  Lloyd  and  Mr.  Bird,  for  the  Plaintifls. 

Sherwin  First,  with  regard  to  the  question  of  interest,  the  delay 

V*  arose  from  the  fault  of  the  purchaser,  and  therefore  there 

T  «  ir  ^i^    ^As  no  reason  why  he  should  not  have  been  ordered  to 
July  15, 19.  ^ 

pay  interest  from  the  time  fixed  by  the  condition.  De 
Visme  v.  De  Visme{a)  is  not  an  authority  to  the  con- 
trary of  this  proposition. 

Secondly,  the  decree  ought  not  to  have  directed  the 
vendor  to  account  for  rents  and  profits  which  he  might 
have  received  without  wilful  default.  No  precedent  of 
such  a  decree  has  been  produced  in  the  case  of  a  vendor. 
A  vendor  is  at  the  utmost  a  trustee  for  the  purchaser, 
and  a  trustee  is  never  ordered  to  account  for  what  he 
might  have  received,  but  for  wilful  default,  without  a 
special  case  being  made.  Here  no  special  case  was 
attempted  to  be  established,  or  indeed  alleged :  Setan  on 
Decrees  (i),  Murray  v.  Palmer  (c),  Howell  v.  Howell  (rf), 
Dakin  v.  Cope{e),  Acland  v.  Gaisford(f),  Wilson  ?. 
Clapliam  (g). 

Thirdly,  as  to  costs.  As  a  good  title  was  shown  be- 
fore the  bill  was  filed,  the  purchaser  ought  to  have  been 
ordered  to  pay  the  costs  of  the  suit. 

Mr.  JR.  Palmer  and  Mr.  Cairns,  for  the  purchaser. 

First,  as  to  interest.  When  the  Court  has  determined 
the  time  at  which  a  title  was  shown,  it  has  also  deter- 
mined the  question  of  interest,  since  that  is  the  time  from 
which  interest  begins  to  run.  We  contend  that,  so  fi 
has  the  Master  of  the  Rolls  been  from  giving  too  little 

interest 

(a)  1  Mac.  4*  Gar,  336.  (e)  2  Ru$s.  170. 

(6)  2nd  edit.  p.  247.  (/)  2  31md.  29. 

(c)  2  Sch.  *  Ltf.  474.  (g)  1  Jar.  ♦  JF.  36 

(d)  2  MyL  4-  Cr*  478. 
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interest,  that  be  has  given  interest  for  too  long  a  period.        1854. 

HiM  Honor  said,  *•  I  concur  in  the  general  statement  of     ^^^''^^ 
the  rule  of  the  Court  by  the   Solicitor-General,  and  v. 

which  18  laid  down  in  De  Visme  v.  De  Visme(a\  namely,    SnAKireAa. 
ti^WLt  the  Tendor  shall  not  take  advantage  of  his  own 
^rrong,  and,  by  reason  of  it,  obtain  an  advantage  which 
he  'Would  not  otherwise  be  entitled  to.     But  the  difB- 
cimlty  which  the  Court  feels  in  cases  of  this  description 
isy  that  it  is  impossible,  in  most  cases,  to  ascertain  whe- 
tber  the  default  is  wilful  or  not     I  do  not  concur  in  the 
observations,  strongly  urged  on  behalf  of  the  Defend- 
ant, that  it  is  essential  that  fraud  in  the  vendor  should  be 
prowed,  or  that  the  default  made  by  him  be  wilful.    Fraud 
i^»  I  think,  quite  out  of  the  question.     But  if  the  delay 
^"^ere  the  result  of  gross  negligence,  or  if  the  difficulty  in 
^e    title  was  such,  that  the  vendor,  if  he  had  been  so 
'^^ded,  might  have  remedied  it,  he  shall  not,  by  reason 
^^  Kis  negligence,  obtain  a  larger  amount  of  interest  from 
^^^  purchaser  than  he  would  otherwise  have  been  entitled 
^^**     This,  we  submit,  is  a  true  statement  of  the  rule,  as 
**^^iiocd  from  De  Visme  v.  De  Visme  (a).    [The  Lord 
^  "^^TiCE  Knioht  Bruce.    Was  not  the  condition  in  that 


i  to  the  failure  of  the  purchaser  in  making  payment  ? 
^  **^  word  *'  fair  is  not  in  the  present  condition.  Is  the 
'^•'iticiple  of  the  decision  in  De  Visme  v.  De  Visme  (a), 
^*^^%  the  Court  will,  in  a  proper  case,  alter  in  a  sense  the 
^^<^tract|  by  giving  something  in  the  nature  of  compensa- 
^^O  or  damages?]  The  principle,  is,  we  submit,  that 
^*^^  purchaser  shall  not  suffer  by  the  nonperformance  of 
^  ^«>ndiUon  which  becomes  impossible,  owing  to  circum- 
^^^^ices  affecting  not  him,  but  the  vendor.  The  condi- 
^0^8  imposed  on  the  vendor  and  purchaser  are  con- 
^^^Wred  as  mutually  dependant  on  each  other ;  and  if  the 

vendor 

(a)  1  Mae,  i  Gor.  336. 
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1854.  vendor  does  not  deduce  his  title  by  the  stipulated  time, 
he  cannot  require  the  purchaser  to  pay  interest.  [7%« 
Lord  Justice  Knight  Bruce.  Would  not  that  prin- 
ciple lead  rather  to  the  refusal  of  a  decree  for  specific 
performance  than  to  a  modification  of  the  contract  ?  One 
condition  here  provides,  that  if  from  any  cause  whatever 
the  purchase  shall  not  be  completed,  interest  shall  be 
paid,  and  another  condition  contemplates  the  possibility 
of  delay  or  failure  in  making  out  a  title.  On  what 
grounds,  then,  does  the  purchaser  claim  to  be  relieved 
from  his  contract  ?]  On  that  of  the  vendor  not  having 
performed  his  part :  Robertson  v.  Skelton  (a).  Sir  JE7.  Stuf^ 
den  says,  in  his  Concise  View(b),  "  But  where  the  delay 
is  occasioned  by  the  state  of  the  title,  and  is  not  wilful, 
that  seems  to  fall  within  the  provision  of  *  any  cause 
whatever.'  But  that  condition  cannot  now  be  relied 
upon  to  that  extent  However,  if  a  purchaser  agree  that 
if  the  completion  of  the  purchase  should  be  delayed  on 
his  part  beyond  a  given  day,  he  will  pay  interest,  and 
then  make  default,  and  when  he  is  ready  a  trustee  for 
the  vendor  refuse  to  join,  the  purchaser  is  liable  to  inte- 
rest only  from  the  day  named  until  he  was  ready  (c)." 
Now  here  the  vendor  did  not  deliver  his  abstract  at  the 
stipulated  time.  The  circumstance  that  the  solicitor  for 
the  purchaser  had,  in  another  character,  some  of  the 
deeds,  did  not  free  the  vendor  from  the  condition,  espe- 
cially as  he  never  notified  that  circumstance  to  the  pur* 
chaser. 

Next  as  to  the  form  of  the  account     It  is  well  settled 
that  a  vendor,  remaining  in  possession  after  the  time 
fixed  for  completion,  stands  in  the  position  of  a  mortgagee 
for  the   unpaid  purchase-money.     The  account,  there- 
fore 

(fl)  12  Beav.  363.  (c)  Pony  r,  SmUh,  1  Cm;  i 

(6)  Page  496.  Mar.  554. 
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fore,  is  properly  directed  of  the  sums  which  might  have 
been  received  but  for  his  wilful  default. 

Lastly,  as  to  costs.  This  suit  is  occasioned  entirely 
bj^  the  demand  for  interest,  which  cannot  be  sustained, 
and  the  Plaintiffs  ought  to  pay  the  costs ;  and  in  this 
respect  the  decree  should  be  altered. 

They  also  referred  to  Foster  v.  Deacon  (a),  Blenner- 
h^Msset  V.  M'Namara{Jb\  Holroyd  v.  Wyait(c). 

The  Lord  Justice  Knight  Bruce. 

In  this  case,  all  the  considerations  properly  belong- 
^^S  to  one  where  there  has  been  vexatious  conduct,  or 
S»"oss  delay,  or  unfair  dealing,  on  the  part  of  the  vendor, 
appear  to  me  to  be  without  the  dispute ;  for,  whatever 
'^^^y   be  thought  of  the  manner  of  proceeding  that  was 
adopted  by  the  purchaser  or  his  agent,  or  both  of  them, 
v^nd  the  agent  being  dead,  I  am  unwilling  to  enter  into 
^     close  examination  of  some  portion  of  the  conduct  on 
^"^t  side  of  the  litigation),  there  has  been,  in  my  opinion, 
^c>   such  case  established  against  the  vendors.     Upon  a 
^''"K©  purchase  of  land  in  this  country,  considering  the 
*^^ture  of  the  titles  to  land  according  to  our  institutions 
^■^d  the  present  course  of  practice,  I  think  it  in  general 
*^^t    reasonably  to   be  expected   that  at   the   time   ap- 
J^^inted  for  the   delivery   of  the   abstract  an   abstract 
^■^a.11  be  delivered  at  once,  clear  of  all  difficulty,  of  all 
^^Ubt,  or  even  of  all  objection.     Such  a  case  has  per- 
^^p8  never,  or  has  certainly  seldom  occurred.     My  con- 
^^ption  of  the  rule   applicable   to  a  case  of  that  de- 
^'"iption  I  find  expressed  by  Lord  St  Leonards^  in  his 
•^ii^ler  publication  upon  the  Law  of  Vendors  and  Pur- 
chasers 

(o)  3  Madd.  394.        (6)  1  MolL  81 .        (r)  1  De  G.^  5. 125. 
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Sherwin 


1854.  chasers  (a),  where  he  says,  "  But  where  the  delay  is  oc- 
casioned by  the  state  of  the  title,  and  is  not  wilful,  that 
\,  "  seems  to  fall  within  the  provision  of  *  any  cause  what- 
Shakspbar.  ever.'"  The  learned  author  afterwards  proceeds  to 
qualify  the  proposition,  or  to  intimate  a  degree  of  hesi- 
tation upon  it,  arising  out  of  some  authorities  to  which 
he  refers.  I,  however,  speaking  for  myself,  agree  in  the 
proposition  as  there  stated,  without  any  qualification.  I 
refer  only  to  the  case  of  a  contract,  where  the  provision 
is  that  interest  shall  be  paid  in  case  of  delay  arising  from 
any  cause  whatever,  without  restriction  or  qualification, 
as  in  the  present  case. 

The  fifth  condition  is  [his  Lordship  read  it].  Now  we  ^ 
must  remember  that  this  stipulation  is  found  in  a  contracts] 
which  contemplates  the  possibility  (and  perhaps  it  wouldH 
not  be  too  much  to  say  the  probability)  of  a  defectives 
stract  being  delivered,  because  the  seventh  conditic 
says, ''  The  vendors  will  at  their  own  expense  deduce  ^ 
good  title  to  the  premises  sold  according  to  these  con.^ 
ditions  of  sale,  and  deliver  an  abstract  of  title  within  tw-  ^ 
months  to  the  purchaser  or  his  solicitor,  upon  applicatio  -^ 
being  made  by  them.*'  Upon  the  construction  of  th^E 
sentence,  I  apprehend  that  the  phrase  "  within  tw^ 
months"  applies  simply  to  the  delivery  of  the  abstract  " 
and  cannot,  upon  a  proper  interpretation  of  the  term^^ 
be  applied  to  the  deduction  of  the  title.  The  structun*-^ 
of  the  sentence,  in  my  opinion,  forbids  it.  It  the^ 
goes  on,  ''and  within  six  weeks  from  the  delivery  o^ 
the  abstract,  all  objections  to  the  title  shall  be  stated  ii^ 
writing,  and  delivered  at  the  ofiice  of  the  vendor's  soli^ 
citor,  in  default  of  which  the  title  shall  be  considered* 
as  accepted.     And  in  case  the  purchaser  shall  raise  ofa^ 

jection — 

(a)  Page  496. 
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j^c^ioQs  to  the  title,  the  vendors  shall  have  the  option  of       1854. 
removing  the  objections  or  rescinding  the  contract."     It 
is     plain,  therefore,  that  the  parties  to  the  contract  con- 
t^Ksplated  the  possibility  of  a  title  imperfect  at  first,  or 
Bjwrm  abstract  originally  incomplete.     This  part  of  the  case 
A^s^es  not  end  there ;  for  the  eleventh  condition  is  [his 
E^Grdsbip  read  it].     Under  this  contract,  I  am  of  opinion 
tlmst  the  mere  circumstance  that  the  abstract  delivered 
W2U  defective,  or  (which  is  stating  a  case  of  less  difii- 
cmmlty)  not  supported  by  the  evidence  required  to  support 
1^9  would  not  be  sufficient  to  exempt  the  purchaser  from 
]pa.ying  interest  under  the  fifth  condition  of  sale,  the  title 
si.vBd  purchase  being  afterwards  completed.    Again,  I  say, 
to  prevent  the  possibility  of  misapprehension,  that  I  en- 
tirely exclude  from  every  remark  that  I  have  made  and 
"^^tn  the  present  judgment  a  case  of  vexatious  conduct, 
^^  dealing  in  bad  faith,  or  of  gross  negligence  on  the  part 
^^  the  vendors,  there  being,  in  my  opinion  (whatever  may 
^  thought  of  the  purchaser),  no  such  case  against  the 
''^'idora  here. 

These  observations  might  prim&  facie  seem  to  lead  to 
^Harging  the  purchaser  with  interest  from  the  25th  of 
'^pril^  the  day  mentioned  in  the  contract.  There  we, 
*^^we?er,  some  peculiarities  belonging  to  the  present 
^i^pute.  The  contract  originally  signed  was  dated  the 
^Oth  of  November  1843,  and  I  believe  signed  on  that 
^^y.  This  original  contract  provided  that,  in  addition 
^  the  purchase  money,  the  timber  should  be  valued. 
The  parties,  however,  changed  their  views  afterwards, 
^*id  a  contract  was  substituted  for  the  contract  signed 
••  well  as  dated  on  the  80th  November.  The  substi- 
tuted oontract  bore  the  date  of  the  80th  November^  as 
^e  original  contract  had  done,  but  was  in  fact  not 
•*ICiied  until  the  10th  of  February.  It  varied  the  terms 
^^  the  agreement  by  striking  out  the  valuation  of  the 
Vol.V.  NN  D.M.a.     timber. 
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1854.       timberi  and  increasing  the  purchase-money  by  a  fix 
g^^""^'      sum,  Ihc  amount,  I  suppose^  at  which  the  timber  m 
V.  taken.     Singularly  enough^  whether  through  orertig 

SiiAKiPEAH.    ^^  otherwise,  the  date  of  the  25th  of  April  remaio 
the  same,  though  bearing,  it  is  obvious,  a  very  diflerc 
relation  to  the  contract  signed  on  the  10th  of  JPArua 
from  that  which  it  bore,  or  would  have  borne,  to  t 
contract  signed  on  the  30th  of  November  previous.    T 
peculiarities  of  the  case,  however,  do  not  end  bere^  i 
though  an  abstract  was  delivered  or  abstracts  were  d 
livered  in  March,  they  did  not  purport  to  relate  to  tl 
whole  estate.    There  was  no  abstract  delivered  extendi] 
to  the  whole  property.    No  remark  needs  here  be  ma< 
upon  the  circumstance  that  the  deeds  relating  to  part 
the  property  were  in  the  possession  of  the  purdiaiei 
solicitor,  who  was  concerned  for  the  mortgagees  of  tl 
estate  or  parts  of  it,  except  this,  that  he  agreed  to  sopp 
that  defect,  and  did  so  in  a  sense  and  in  a  manner.    Bi 
it  appears  that  to  a  portion  of  the  estate,  coniiiting 
more  than  seven  and  less  than  eight  acresj  that  pa 
ticular  state  of  circumstances  as  to  the  deeds  being 
the  possession  of  the  purchaser's  solicitor,  did  not  appi 
As  to  so  much  of  the  estate,  the  purchaser  had  a  rig 
to.  require  the  vendors  to  exhaust  all  their  meant 
giving  a  title  before  resorting  to  the  eleventh  conditio 
of  sale;    notwithstanding  the  comparative  smallneM 
the  quantity,  the  purchaser  had  a  right  to  insist  that 
abstract  should  be  delivered  of  that  portion.    Such 
abstract  was  not  delivered  until  some  time  in  NavemB 
1844.    As  the  particular  day  does  not  appear,  8o  fiur 
I  am  aware,  I  must  take  it,  against  the  vendors^  to  hfl 
been  on  the  last  day  of  that  month.    Now  down  to  tt 
time,  it  appears  to  me,  and  I   believe  to  my  learm 
brother  also,  that  the  vendors'  conduct  (as  I  have  alre» 
said)  had  been  neither  vexatious  nor  wanting  in  gcp 
faith,  nor  censurably  dilatory.     Having  regard,  howe^ 
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to  the  different  relation  which  the  25th  of  April  bore  to 
the  contract  signed  on  the  10th  of  Fehruary^  from  that 
which  it  bore  to  the  contract  signed  on  the  30th  of  No- 
tfembeTj  it  appears  to  me  that  the  just  mode  of  dealing 
with  the  case  as  to  interest  in  the  peculiar  position  in 
which  the  present  affair  stands,  will  be  to  charge  the 
purchaser  with  interest  from  the  Ist  of  March  1845. 
Accordingly,  in  my  opinion,  and  I  have  reason  to  believe 
in  that  of  my  learned  brother,  tiie  1st  of  March  1845 
ought  to  be  substituted  throughout  this  decree  for  the 
Slat  of /tt/y  1847. 


1854. 


The  next  question  in  point  of  importance  is,  the  inser- 
tion of  the  expression  "wilful  default"  in  the  decree.  This 
point,  I  may  say,  was  in  effect  not  argued  at  the  Rolls. 
The  learned  judge  had  not  the  benefit  of  a  full  discussion 
upon  the  subject.  It  seems  to  have  been  taken  for  granted 
at  the  bar,  that  a  vendor  remaining  in  possession  during 
the  discussions  upon  a  title  in  which  he,  the  vendor,  has 
not  been  in  default  (and  I  repeat  that  the  mere  circum- 
stance that  in  a  considerable  purchase  the  title  is  not 
complete  at  the  day  originally  fixed  is  not  a  default  on 
the  part  of  the  vendor  within  the  meaning  of  the  ex- 
pwwion  contained  in  the  conditions  with  reference  to 
this  subject),  was  to  be  treated  as  a  mortgagee  in  pos- 
sesion. I  have  never  heard  that  rule  laid  down,  nor  do 
I  believe  that  it  is  according  to  the  practice  of  the  Court. 
There  is  an  analogy  between  such  a  case  and  that  of  a 
I'^gagee  in  possession,  but  a  very  imperfect  analogy. 
There  may  also  be  an  analogy  between  his  case  and  that 
^  a  trustee,  but  that  is  also  an  imperfect  analogy.  In 
the  case  of  a  trustee  we  know  that  a  special  case  must 
t^  loade  before  he  can  be  so  charged.  In  the  case  of  a 
i^gagee  it  is  a  matter  of  course,  and  no  special  case  is 
'^quired.  My  impression,  from  the  course  of  the  Court 
N  N  2  (as 
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ISSi.  (as  far  ^ls  I  have  been  acquainted  with  it)  and  upon  prin- 
ciple, is,  that  a  special  case  ought  to  be  made  for  the 
purpose  of  inserting  those  words  in  a  decree  for  specific 
Shakifear.  performance,  where  the  vendor  has  been  in  possession 
during  a  time,  in  which  he  is  to  account  for  the  rents. 
Now  here  there  is  no  such  special  case.  There  appears 
to  be  no  evidence  that  the  vendors  have  not,  in  every 
respect,  properly  managed  and  duly  dealt  with  the  pro- 
perty. 

There  are  two  or  three  minor  matters  in  the  decree 
which  require  notice.  One  is,  that  in  fixing  the  occupa-  - 
tion  rent  to  be  paid  for  part  of  the  property,  a  reference^ 
is  made  in  so  many  words  to  an  allowance  of  income  tax«^. 
It  appears  to  me  that  this  is  not  according  to  the  form^ 
of  the  Court.  It  may  possibly  be  very  right  that  tb^. 
allowance  should  be  made.  Possibly  those  who  have  t^^ 
pay  the  occupation  rent  will  be  allowed  it ;  but,  howeve^s 
that  may  be,  I  think  that  the  particular  expression  ha^ 
no  place  in  the  decree. 

There  is  another  respect  in  which  the  decree  appea- 

to  me  to  differ  from  what  is  usual,  and  what  I  am  ac 
tomed  to  regard  as  the  form  of  the  Court,  namely,  that 
directs  in  so  many  words  an  account  of  repairs  and 
ing  improvements  made  by  the  vendors  while  reroainii 
in  possession.  Now,  upon  a  special  case  made  for  \ 
purpose,  this  may  be  very  right  I  can  conceive  a 
in  which  it  would  be  absolutely  indispensable  to  justice  < 
do  so.  But  no  special  case  is  here  made  for  the  purpo^^ 
It  is  very  possible  (as  I  have  said,  with  regard  to  t.1^* 
income  tax)  that  an  allowance  for  repairs  may  be  obtaim^^ 
under  the  head  of  just  allowances  or  otherwise  in  takix^ 
the  account.  But  however  that  may  be,  the  words 
think  have  no  place  in  the  present  decree. 
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Another  point  that  seems  to  deserve  attention  is  as  to  1854>. 
fixing  the  times  during  which  the  accounts  of  occupation 
rent  and  otherwise  are  to  be  taken.  It  seems  to  me  that 
greater  precision  of  expression  with  regard  to  time  may 
be  found  useful  in  this  respect.  I  think  that  now  I 
have  gone  over  all  these  portions  of  the  decree  upon 
^which  it  is  necessary  to  make  any  observation,  except 
^witb  regard  to  the  costs;  and  as  to  those  points  upon 
^rhich  r  have  made  remarks,  I  must  say  that  the  case 
is  much  more  in  the  nature  of  an  original  hearing  than 
an  appeal.  I  cannot  help  thinking  it  probable  in  a  high 
dejpree  that  if  the  learned  judge  before  whom  this  case 
was  heard  had  had  the  benefit  of  as  full  an  argument  as 
we  have  heard,  his  conclusion  would  have  agreed  with 
ours. 

\i^ith  regard  to  costs,  the  Master  of  the  Rolls  ordered 

the  Defendant  to  pay  all  the  costs  of  the  suit  up  to  the 

hearing  of  the  cause  inclusive,  and  I  think  that  there 

never  was  an  order  more  consistent  with  justice,  in  every 

sense  in  which  that  word  can  be  used.    I  restrain  myself 

(a3  I  have  already  stated  that  I  should  endeavour  to  do) 

firoxn  making  remarks  which  otherwise  might  well  have 

been  made,  seeing  that  the  agent  of  the  purchaser  is 

te«id.    With  respect  to  the  costs  of  the  present  appeal, 

1^    lias  been  peculiarly  circumstanced  in  more  than  one 

'^^^pect;  the  decree  has  been  varied  partly  in  favour  of 

^«^e  and  partly  in  favour  of  the  other  of  the  parties,  and 

^He  petition  of  appeal  presented  by  the  vendors  raised  one 

(|uc8tion  specifically,  which  was  abandoned  at  the  bar. 

T^liese  considerations  prevent  me  from  giving  way  to  the 

inclioation  that  I  feel  to  make  the  purchaser  pay  the  costs 

of  the  appeal  also.     I  fear  that  each  party  must  bear  his 

own  costs  of  this  appeal. 

The 
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1854.  Tlie  Lord  Justice  Turner. 

The  solicitor  who  was  concerned  for  the  purchaser 
this  case  being  dead,  I  abstain  from  making  any  obse 
vations  upon  the  course  of  conduct  which  has  been  pu 
sued  with  reference  to  the  completion  of  this  purchae 
upon  a  contract  entered  into  in  the  year  1843,  and  b 
coming  the  subject  of  litigation,  after  attempts  at  i 
arrangement,  in  the  year  1852.  With  reference  to  tl 
questions  in  this  case,  which  are  mere  matters  of  fon 
I  concur  with  my  learned  brother.  I  mean  the  questioi 
as  to  allowing  the  words,  "  after  deducting  income  tax 
and  the  direction  for  an  account  of  the  moneys  laid  oi 
in  necessary  repairs,  to  remain  in  the  decree.  No  speci 
case  being  made  on  either  of  these  subjects,  I  think  the 
words  and  this  direction  must  be  struck  out  It  is 
my  mind  a  matter  of  great  importance  that  the  decree 
of  this  Court  should  not  be  loaded  with  unnecessai 
matters.  They  have  been  in  use  for  years,  and  in  son 
cases  for  centuries,  and  have  proved  effectual  for  tl 
purpose  for  which  they  were  intended ;  and  in  my  opinic 
nothing  more  detrimental  to  the  practice,  or  I  may  sa 
to  the  law  of  this  Court,  can  be  introduced  than  the  hab 
of  adding  to  or  altering  decrees  which  of  themselves  ai 
effectual  to  work  out  the  purposes  of  justice. 

The  only  other  questions  in  the  case  are  from  wh; 
time  interest  is  to  run  upon  the  purchase-money  \ 
against  the  purchaser,  and  whether  the  vendors  in  tl 
account  to  be  taken  against  them  are  to  be  charged  wil 
wilful  default. 

As  to  the  first  of  these  questions,  the  argument  on  tl 
part  of  the  Defendant,  the  purchaser,  is,  that  the  contnu 
proceeds  on  the  hypothesis  of  the  vendor  performing  hi 
part  of  the  contract,  in  completing  the  title  to  the  pre 

pertj 
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petty.     I  concur  in  that  observation  to  some  extent.        1854. 
Undoubtedly  it  is  incumbent  on  the  vendor  to  deliver      ^'^'^ 

,  ,  SUERWIN 

an  abstract,  showing  a  good  tide,  but  I  dissent  from  the  v. 

proposition  that  it  is  incumbent  on  the  vendor,  before  he  Shampear. 
€:a.wt  claim  interest  under  the  contract,  to  show  that  the 
transaction  is  in  such  a  position  as  to  admit  of  immediate 
completion.  I  take  it,  that  when  the  vendor  has  shown 
a.  perfect  title  upon  his  abstract,  it  must  be  presumed 
that  the  purchase-money  will  become  payable  by  the 
purchaser. 

The  circumstances  of  the  present  case  distinguish  it 
froin  all  that  I  have  seen.     The  abstract  of  the  tide 
to   all  the  property  except  about  seven  acres  (which  are 
adnoitted  not  to   be  material  to  the  enjoyment  of  the 
eatate)  was  delivered  on  the  Ist  of  March  1844.     The 
opinion  of  the  purchaser's  counsel  was  given  on  tlic 
7tH  of  August  1844;  and  on  the  9th  of  August  1841, 
the  purchaser  writes  that  he  is  desirous  of  being  put  into 
comniunication  with  Chris fs  College,  from  whom  a  lease, 
'which  formed  part  of  the  subject  of  sale,  was  held,  and 
with  whom  it  was  necessary  he  should  treat,  for  the  pur- 
pose of  renewing  that  lease.      On  the  29th  of  August 
1844,  he  again  writes  to  the  solicitor  of  the  vendors, 
^t^ting  his  intention  to  complete  the  purchase,  and  asks 
^o«-  the  liberty  of  sporting  on  the  estate.    As  early,  there- 
fo«-c,  as  the  month  of  August  1844,  this  purchaser  was 
A^tiified  that  the  contract  into  which  he  bad  entered  was 
^  contract  which  was  capable  of  being  and  would  be  per- 
formed.    There  was,  consequently,  at  this  period  an  in- 
dication of  his  intention  to  complete  the  contract,  which 
^U8t  necessarily  mean  an  intention  on  his  part  to  com* 
piete  it  according  to  its  terms.     There  is,  therefore,  apart 
from  all  the  decisions  which  have  occurred  on  this  sub- 
i^^t,  this  special  circumstance  in  the  present  case,  that 

throughout 


ot  the  property  wincM  were  not  material  to  txn 
of  the  rest.  The  record  admits  that  to  be  th< 
those  seven  acres  a  further  abstract  was  deliv 
9th  of  November  1844,  and  upon  the  further 
opinion  was  given  by  the  purchaser's  solicitor 
of  June  1845.  Now  I  have  read  with  great  cai 
of  the  statement  contained  in  this  bill,  and  m 
to  me  to  be  admitted  on  the  answer,  and  I 
anything  to  show  that  there  was  from  that 
objection  to  title  remaining  on  the  part  of  the 
[After  discussing  some  special  circumstances  i 
the  Defendant  with  reference  to  this  point,  hii 
continued :]  There  had,  then,  been  a  complete 
by  these  abstracts  as  early  as  the  month  o{N<m 
From  that  time,  it  seems  to  me,  that  allowing  i 
the  completion  of  the  purchase  from  the  delh 
abstract  similar  to  the  period  which  was  alio 
original  agreement  from  the  delivery  of  the 
stract  to  the  completion  of  the  purchase,  thi; 
must  be  charged  with  interest. 

The  other  question  is,  whether  the  vendor 
in  possession  of  the  estate^  is  to  be  charged 
default.  The  ordinary  forms  of  the  Court,  < 
far  as  I  am  aware  of  them,  contain  no  suet 
There  is  a  vast  distinction  between  the  pc 
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of  exercising  the  utmost  diligence  for  the  benefit  of  him-        1854. 

self  and  the  mortgagor;  but  in  the  case  of  a  vendori  the 

vendor  does  not  take^  but  remains  in  possession  of  the 

estate.    It  may  uUimately  appear  that  the  estate  of  which    Shaispbab. 

be  is  in  possession  may  never  become  the  estate  of  the 

purchaser  at  all,  and  I  think  that  if  he  continues  in  the' 

due  and  ordinary  course  of  management,  it  is  not  the 

course  of  this  Court  to  charge  him,  upon  the  principle 

of  his  having  been  converted   into  the  position   of  a 

mortgagee,  for  the  purchase- money.     It  seems  to  me, 

therefore,  that  the  direction  as  to  wilful  default  which  is 

contained  in  the  decree  must  be  struck  out.     But  then  it 

IS  said  that  there  is  a  special  case  in  the  present  instance, 

^bichy  although  it  may  not  justify  the  decree  in  charging 

the  vendors  with  wilful  default,  would  justify  an  inquiry 

on  the  subject,  because  it  appears  that  the  vendors,  whilst 

in  possession,  reduced  the  rents  of  the  property.     It 

uoes  not  seem  to  me,  upon  the  evidence  before  us,  that 

Aere  is  any  case  for  directing  that  inquiry.     It  seems 

"»at  the  same  reduction  of  rents  was  made  by  the  owners 

of  other  property  in  the  neighbourhood.    It  is  stated  that 

^^  reduction  of  the  rents  was  necessary,  and  there  is 

nothing  whatever  to  show  that  it  was  not  made  in  the 

^''dinary  course  of  management  by  a  prudent  owner  of 

^"^  estate;  and  unless  a  vendor  is  chargeable  as  upon 

^^^  principle  of  wilful  default,  I  think  that  if  he  has  done 

"^t  which  a  prudent  owner  of  the  estate  is  bound  to 

"^>  be  ought  not  to  be  subjected  to  any  inquiry  on  the 

«»*bject. 

^ly  opinion,  therefore,  agrees  with  that  of  my  learned 

^^^'othcr,   that   the   interest  must   run  from   the    1st  of 

^cwcA,   1845,  which  is  about  three  months   from   the 

P^Hod  when  the  second  abstract  as  to  the  seven  acres 

'^^^st  be  taken   to   have  been  delivered,  and  that  the 

inquiry 
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1854.  inquiry  as  to  wilful  default  must  be  struck  out  of 

^■"^"^  decree,  and  also  the  directions  as  to  the  income  tax 

SasawiN  ,       „ 

V.  as  to  the  allowance  for  repairs. 

8liAK«fBAa. 


The  decree  was  ordered  to  be  varied  by  subalitu 
for  the  inquiry  containing  the  words  "  wilful  default,'' 
following  !-* 

Let  an  account  be  taken  of  the  rents  and  profits  of 
freehold  parts  of  the  said  estate,  and  of  the  lease! 
parts  of  the  said  estate  (other  than  those  parts  of 
leasehold  of  which  the  Defendant  has  had  the  posses 
or  been  in  receipt  of  the  rents  and  profits)  accrued  i 
the  said  1st  day  of  March  1845,  down  to  the  da; 
payment  of  the  said  sum  of  72,500/.  into  the  Bank, 
also  of  such  part  of  the  leaseholds  of  which  the 
Defendant  shall,  under  inquiry  numbered  2  in  the 
decree,  be  found  to  have  been  in  the  possession  or  in 
receipt  of  the  rents  and  profits  from  the  said  Ist  da 
March  1845,  down  to  the  day  when  the  Defendant  s 
be  found  to  have  been  in  such  possession  or  receipt)  o 
to  the  hands  of  the  Plaintifis  or  either  of  tbem,  or 
person  or  persons  by  their  or  either  of  their  order,  oi 
their  or  either  of  their  use. 

The  decree  was  fiirther  varied  by  omitting  the  di 
tions  that  an  annual  charge  by  way  of  occupation  : 
should  be  set  on  such  parts  (if  any)  of  the  estate 
which  the  Plaintifis  or  either  of  them  had  been  in 
occupation,  and  that  what  was  due  in  respect  ther 
after  deducting  income  tax,  should  be  ascertained 
certified ;  and  by  directing,  in  lieu  thereof,  an  inquir 
be  made  whether  the  Plaintiffs  or  either  of  them 

si 
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since  the  1st  of  March  1845  occupied  any  and  what        185i. 
part  or  parts  of  the  estate,  and  if  so,  that  a  value  by  way      ^^^"''^^ 

dHCRWIN 

of  annual  rent  should  be  set  on  the  part  or  parts  so  oc-  v, 

cupied  during  such  occupation  thereof,  that  what  was 
due  in  respect  of  such  occupation  should  be  certified. 

Another  variation  was  made  by  omitting  the  direc- 
tion that  in  taking  the  third  and  fourth  account^  the 
Pliiiotiffs  should  be  allowed  166/,  4s.  for  lasting  im- 
provement^,  and  the  direction  that  an  account  should  be 
taken  of  all  suniv  of  money  laid  out  or  expended  by  the 
Plaintiffa  or  ^ith^r  of  them  in  necessary  repairs  on  the 
wid  estates  and  that  what  should  hn^ve  been  so  laid  out 
or  expended  should  b^  allowed  to  the  Plaintiffs. 


r 
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1854. 


July  7,  8. 


In  the  Matter  of  BOYLE,  One,  &c. 
Ex  parte  TURNER. 


Before  The     fTHHIS  was  an  appeal  from  the  decision  of  Vicc-Cban- 

^Tic^Es.^*'  cellor  Stuart,  directing  the  taxation  of  three  bills  ol 

Where  a  bill  of  costs,  and  the  questions  argued  on  the  appeal,  whici] 

d^lJe!?^  and'   appl>ed  to  two  of  the  bills  only,  were  whether  those  billi 

security  given    had  in  eSect  been  paid,  and  if  so,  whether  there  were 

that  is  equiva-*  special  circumstances  entitling  the  Respondent  to  have 

lent  to  pay.      the   bills   nevertheless  taxed.     The  facts  appear  soffi 

ment,  for  the        ,  i      .    i  ^ 

purpose  of  pre-  ciently  from  the  judgments.     One  of  the  grounds  or  tot 

eluding  taxa-    Vice-Chancellor's  decision  was  that  the  circumstances  a 

tion  without 

special  circum-  the  case  amounted  to  pressure,  the  client  having  con 

'^Afterthede-  ^""^^ted  for  the  purchase  of  an  estate  without  the  mean 
livery  of  a  8o>  of  completing  the  purchase,  and  being  consequent! 
and  on  the'  obliged,  as  his  Honor  thought,  to  submit  to  the  terms 
occasion  of  a  giving  security  for  one  of  the  disputed  bills  without  ta-T 
the  client,  and  ation,  or  else  to  incur  considerable  additional  delay  aim 
to  ?abc  pfrTof  expense.  His  Honor  referred  to  Jie  Elmslie{a). 
the  purchase- 
money,  which 
the  client  re- 
quired in  order 
to  complete 
the  purchase, 
the  client  exe- 
cuted a  mort- 
gage to  the 
solicitor  for  a 
round  sum, 

which  included  and  exceeded  by  a  small  amount  the  bill  of  costs  and  the  amoiirB^ 
certain  advances  made  formerly  by  the  solicitor  to  the  client.  Some  time  afVerwflsV" 
the  client  applied  for  and  received  the  excess,  and  subsequently  the  mortgage  ^ 
transferred,  with  the  client's  concurrence: — Heldj  that  this  amounted  to  payinco^ 
the  bill,  so  as  to  preclude  taxation  without  further  special  circumstances  than  tbe  abo** 
Where  a  sulicitor  pressed  for  the  amount  of  his  bill,  but  oflVred  an  opportunitjT 
taxation,  and  apprised  his  client  that  it  would  be  difficult  to  have  the  bill  taxed  m^ 
payment,  and  the  client  chose  to  pay  without  taxation,  and  afterwards  applied  to  H^ 
the  bill  taxed  without  showing  overcharges  amounting  to  fraud,  Heid,  that  theappl** 
tion  ought  to  have  been  dismissed  with  costs. 


Mr.  Malins  and  Mr.  Selwyn  were  for  tiie  AppellanI 

Mr.  Bacon  and  Mr.  Speed  for  the  Respondent. 

X 

(a)  12  Beav.  538. 
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l^he  following  cases  were  cited :  Barwell  v.  Brooks  (a), 
JTm  re  Whitcombe{b\  Ex  parte  Wilkinson  (c\  In  re 
ST^cwne  (rf).  In  re  Dearden  {e). 

The  Lord  Justice  Turner. 

This  is  an  appeal  from  an  order  of  Vice-Chancellor 
JStuart,  directing  the  delivery  and  taxation  of  a  bill  of  costs 
for  191 2.,  which  has  not  been  paid,  and  respecting  which 
^liere  is  no  question;  and  also  directing  the  taxation  of  two 
otber  bills,  which,  whether  paid  or  not,  have  undoubtedly 
been  satisfied,  and  which  form  the  subject  of  the  appeal. 
These  two  bills  amount,  the  one  to  about  460/.,  and  the 
otber  to  about  190/.    I  shall  consider  them  separately. 
The  language  of  the  statute  (/)  is  this :  ''  That  the  pay- 
ment of  any  such  bill  as  aforesaid  shall  in  no  case  preclude 
the  Court  or  Judge,  to  whom  application  shall  be  made, 
from  referring  such  bill  for  taxation,  if  the  special  cir- 
cumstances of  the  case  shall,  in  the  opinion  of  such  Court 
or  Judge,  appear  to  require  the  same."    From  this  pro- 
vision, that  the  payment  of  a  bill  shall  not  preclude  tax- 
atioD,  if  there  are  special  circumstances  rendering  taxation 
proper,  it  is  to  be  inferred  that  payment  does  preclude 
^^ation,  unless  there  are  such  special  circumstances.    In 
^^^Tj  case,  therefore,  in  which  a  bill  has  been  paid,  it  is 
**^ce88ary  to  inquire  whether  there  have  been  such  spe- 
.    ^^^1  circumstances  as  are  sufficient  to  require  taxation. 

Now  the  circumstances  of  the  present  case  are  some- 
^lut  peculiar.  It  appears  that  Mr.  Turner  had,  some 
^^Ktie  previously  to  August  1853,  become  the  purchaser  of 
^■^  estate  for  4,500/.^  and  not  having  money  sufficient  to 

complete 


1854. 


<•)  8  Beov.  121. 
<6)  U.  140. 
<0  2  CoU.  02. 


(d)  I  DeO.M.^G.  32?. 

(e)  9  Eich.  210. 

(/)  64  7  Fif/.f.  73,  f  41. 


taxation  had  depended  on  the  propriety  of  d 
this  bonus,  there  might  have  been  a  material  qu 
the  subject.  In  the  observations  which  I  shall 
do  not  mean  to  intimate  any  approval  of  this 
which  with  justice  to  the  parties  I  am  not  in  a 
to  give  any  opinion.  That,  however,  is  not  the 
to  be  considered ;  the  question  is  as  to  the  rigl: 
these  bills  taxed.  On  the  12th  of  August  ] 
transaction  relating  to  the  purchase  and  sale 
pleted,  and  the  mortgage  for  4,000/.  was  cat 
effect ;  and  on  that  occasion,  after  the  completi< 
purchase  and  the  mortgage,  Boyle  delivered  t 
the  bill  of  costs,  amounting  to  450/.  1 58, 10(L 
same  12th  o(  August,  Turner  was  required  to  < 
mortgage  to  Boyle  for  1,000/.,  which  sum  w 
composed  of  450/.  \5s.  lOe/.,  the  amount  of  the  b 
of  the  bonus  of  250/.,  and  partly  of  a  sum  adv; 
Boyle  in  the  course  of  business,  for  the  payme 
deposit  on  the  purchase.  These  sums,  howevei 
together  amount  to  1,000/.,  which  was  taken  a 
sum  to  be  secured  by  the  mortgage,  and  a  ball 
left  in  Boyle's  hands,  due  to  Turner,  of  82/.  1 1*. 
the  16th  of  October  (the  security  for  the  1,00C 
been  given  in  August),  the  balance  of  82/.  11j 
demanded  by  Turner,  and  paid  to  him  by  J3o$ 

vnaffftr  ap»mA  tf\  hnvp  rpafpfl  tfiprp  fill  ffiA  9J{th  nf 
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The  other  transactions  to  winch  I  have  just  referred 
were  these.    It  appears  that  Turner,  who  had  made  seve- 
ral  other  mortgages  on  difTerent  parts  of  his  estates,  was 
advised  to  pay  off  all  the  mortgages,  including  the  1|000/. 
due  to  Boykf  and  Boi/le  acted  for  him  in  raising  the 
requisite  amount  for  that  purpose,  and  in  selling  one  of 
Ilia  estates.     The  transactions  of  raising  this  sum,  which 
si.ixiounted  to  4,600/.,  and  selling  the  farm,  proceeded  until 
^lie  month  of  February  1854,  at  which  time  there  had 
A-risen  disputes  as  to  Boyle's  bill  for  450/.  1&.  10c/.  and 
^lie  bonus.    In  February  1854  Turner  discharged  Boyle, 
A-nd  applied  to  a  Mr.  Dover  to  act  as  his  solicitor ;  but  it 
^^^as  arranged  that  Boyle  should  continue  to  act  for  Tur^ 
'^^^r  in  raising  the  4,600/,  and  the  sale  of  the  farm.     This 
business  was  completed  on  the  S5th  of  February  1854, 
^^Tid  in  the  meantime,  on  the  S5th  of  January,  Boyle 
'^ftd  delivered  his  second  bill  of  costs,  which  was  for 
190/.  12$.  9d.\  but  this  was  not  paid  till  some  time 
afterwards,  namely,  on  the  8th  of  March,  when  it  was 
I^aid  out  of  the  money  that  was  raised  by  the  mortgage 
^'^d  the  sale  of  the  farm.     No  further  steps  were  taken 
^*Otil  the  17th  of  May  1854,  when  Turner  presented  his 
t^^tition  for  an  order  to  tax  both  these  bills. 


1854. 
In  re 

BOTLS 

Eg  parte 
Turner. 


^ow  the  question  is,  whether  the  facts  which  I  have 
detailed  were  such  special  circumstances  as  to  require  the 
^^lls  to  be  sent  for  taxation.     I  at  present  lay  out  of  the 
^^ae  all  question  of  overcharge.    In  the  first  place,  the  bill 
^r  450/.  IBs.  10c/.  seems  to  me  to  be  beyond  all  question  a 
t>aid  bill.    For  what  are  the  circumstances  ?     There  is  a 
Security  for  1,000/.,  in  which  is  included  450/.  15^.  lOd.  for 
^he  amount  of  this  bill,  and  that  security  is  paid  off  on  the 
SSth  of  February  1854,  when  the  mortgage  was  trans- 
ferred.  But,  supposing  it  had  not  been  paid  off,  can  it  be 
aaid  that,  where  there  has  been  a  delivery  of  a  bill  and  a 
security  given  for  the  amount,  it  is  necessary  for  the  soli- 
citor 
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1854.  citor  to  place  in  the  hands  of  the  client  a  sum  of  money 
to  be  handed  back  to  the  solicitor,  in  order  to  constitute 
payment  within  the  meaning  of  the  act  ?  I  think  not  In 
the  present  case,  however,  not  only  was  there  a  settlement, 
but  that  settlement  was  ratified  by  the  acceptance  by 
7\imer  of  the  balance  of  82/.  lis,  2d.  And  not  only 
this,  but  on  the  25th  of  February  1854,  the  mortgage  was 
dealt  with  as  a  valid  subsisting  mortgage,  and  transferred 
by  Boyle,  with  Turner's  privity  and  concurrence,  to 
stranger.  Surely,  when  a  man  has  not  only  given  secu — .^^^^ 
rity  for  the  payment  of  a  bill  of  costs,  but  has  ratified  th^^,^^ 
transaction,  and  has  allowed  the  security  to  be  dealt  witl^^^j^ 
as  a  subsisting  one,  it  would  be  going  much  too  far  t*>,:^^>^^ 
say  that  such  a  bill  can  be  afterwards  referred  for  taxi^^^^^^ 
tion,  unless  on  the  ground  of  pressure  or  undue  influence- ,^^ 
entitling  the  client  to  say  that  he  was  not  a  free  agent 

What  are  the  circumstances  of  the  present  case  ?  ^  n 

a  letter  from  Boyle  to  Turner,  of  tlie  23rd  of  Febnu^s.^ry 
1854,  he  writes  thus : 

"  On  the  face  of  such  a  letter  as  that  of  vesterda^^^y's 

date,  I  can  make  no  reduction  in  my  two  bills  of  co^»  ft«, 

nor  can  I  make  you  a  loan  of  the  amount  of  the  latfc^^v. 

You  will  arrange  accordingly.     If  you  desire  to  tax  '^be 

latter,  I  am  afraid  you  are  now  rather  late,  as  it  will  h^mr^e 

to  be  paid  on  the  completion  of  the  mortgage  bosin^^ 

and  if  you  desire  it  to  be  postponed  for  the  purposes    of 

taxing,  I  will  at  once  do  so.     In  that  event,  let  me  hcav€ 

a  telegraphic  message  to-morrow  morning."    ''  1  wisb  ^ 

impress  on  you  the  necessity  of  impugning  my  mortgAf® 

deed  and  of  taxing  my  last  bill  of  costs  now,  if  you  e^^' 

intend  doing  so.    You  will  have  no  difficulQr  whatever  i^ 

taxing  now,  but  should  you  think  proper  to  pay  me^  *^ 

will  be  very  difficult  for  you  to  get  the  Court  of  Equi^7 

to  reopen  the  transaction,  as  you  act  with  your  eyes  wi^* 

open,  and  you  have  had  abundance  of  time  to  investi^*^ 

the  items.'' 

Mr 


■> 


i 
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Mr.  Boyle  might  have  added  that  the  diflScuIty  would 
be  increased  bj  the  fact  of  the  client  having  had  the 
assistance  of  a  different  solicitor.  Here,  therefore,  was  a 
decur  intiniation  to  Mr.  TufTier  that,  if  he  paid  the  bill  of 
oosts,  each  payment  would  be  set  up  against  him,  as 
l>eing  a  payment  not  made  under  pressure,  but  after  the 
ofifer  of  an  opportunity  for  taxation.  If  a  solicitor  has 
nnade  an  oflfer  to  the  client  to  have  his  bill  taxed,  and  the 
dient  diooses  to  pay  without  taxation,  it  is  too  much  to 
«:fl^y  that  the  account  with  the  client  is  still  to  be  kept 
open,  and  that  at  any  time  after  payment  the  client  may 
^Pplj  for  taxation,  without  showing  special  circum- 
«*ancea. 


1854. 

In  re 

BOTLE. 

Ex  parte 
Turner. 


The  same  observations  which  apply  to  the  bill  for 
-*fiO/.  1&.  lOd.  apply  to  the  bill  for  190/.  1&.  9d.,  for  the 
*^ Her  to  which  I  ba?e  referred  extends  to  the  1 90/.  IZs.  9c/., 
•-*^  there  is  also  an  absence  of  such  special  circum- 
^•^nces  as  are  necessary  to  render  the  jurisdiction  of  the 
^^ourt  applicable  after  pa]rment.  In  short,  I  think  that 
Parties  ought  not  to  be  allowed,  in  cases  of  taxation,  . 
^■'^y  more  than  in  other  transactions,  'to  play  fast  and 
*^>08e  with  their  solicitors,  and  I  consider  the  present 
^^tempt  one  of  that  character. 

The  obserraCions  which  1  have  made  are  subject  to 

^^ia  qualification,  that  if  there  are  overcharges  of  such  a 

^••cription  as  to  be  evidence  of  fraud,  of  course  a  pay- 

^*^ent  afieeted  by  fraud  cannot  stand  in  equity,  any  more 

^^han  any  other  fraudulent  transaction,  and  therefore,  if 

^ere  are  fraudulent  overcharges,  payment  will  not  pre* 

^lude  taxation.    But  what  are  the  overcharges  complained 

^here?     The  first  is  a  charge  of  15/.  for  a  negotiation 

^hich  had  not  been  carried  out,  and  in  respect  of  which 

U  is  alleged  Bat/le  had  agreed  to  make  no  charge.     If 

that 

Vol.V.  OO  D.M.O. 
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1854.       that  had  been  the  entire  case,  there  might  have  been  held 
to  be  a  fraud  sufficient  to  open  the  account     But  how 
do  the  facts  stand  ?     Why,  it  appears  that  Tamer  said     ^ 
to  Boyle^  **  I  find  that  you  have  charged  me  with  this  ^ 
sum  of  15/.  which  you  agreed  not  to  charge,**  and  thats^ 
Boyle  then  said  that  the  business  had  been  an  oneroui^^ 
one,  and  that  the  client  ought  to  allow  it,  and  it  appear^,  ■ 
that  the  client  then  made  the  allowance.    They  made,  \t^ 
fact,  a  new  agreement  at  that  time.    It  is  also  complaine^.^ 
that  there  are  240  letters  charged  for  in  one  year,  but  ' 
is  impossible,  without  knowing  the  circumstances  of  ea 
case,  to  give  an  opinion  on  the  fairness  of  this  charg 
The  mere  number  is  certainly  not  evidence  that  the  c" 
cumstances  did  not  justify  it.     I  am  of  opinion  that  i 
alleged  overcharges  are  not  of  that  description  whicl^ 
necessary  to  open  a  bill  which  has  been  paid.     For  i 
purpose  they  must  be  extravagant,  or  amount  to  fra^^m^^ 
The  case  of  the  petitioner  entirely  fails  on  the  spe-c^S^ 
circumstances  alleged,  and  I  think  that  the  petitioa    C^ 
taxation  ought  to  have  been  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce. 

It  appears  to  me  that  these  bills  were  paid  by  t^Ix 
client  with  his  eyes  open  to  every  material  circumstance^ 
were  paid  spontaneously,  without  pressure,  and  onA^er 
the  advice  of  another  solicitor,  and  that,  whether  tbe*^^ 
are  overcharges  or  not,  there  are  none  of  a  gross  natar"'*« 
I  should  therefore  have  dismissed  the  original  petition  f^^ 
taxation,  with  costs,  and  that  will  now  be  the  order  nu^^ 
There  will  be  no  costs  of  the  appeal. 
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January  16, 
17   19  20  22 

GOLDSMITH  r.  RUSSELL.  '    31.  ' 

February  14. 

^HE  bill  in  this  suit  was  filed  on  the  4th  March     Before  TAe 

1852,  by  George  Goldsmith,  on  behalf  of  himself   ^^//^^  l^^^ 

*nd  all  other  the  creditors  of  John  Henry  Cromwell  Cramworth. 

-R««Mett,  to  impeach  a  settlement  executed  by  him  in  }84?thT^ 

fevour  of  his  wife  Eliza  Russell,  and  JEliza  Clementine  Plaintiff  ob- 

-frances  C.  Russell  his  daughter.     The  bill  stated  that  men^ajiinrt" 

*e  Plaintiff,  in  December  1845,  lent  J.  H.  C.  Russell  hi»  debtor, 

^f^L  on  his  I.O.U.,  and  that  he  was  at  that  time  in-  game  month, 

debted  to  various  other  parties;  that  in  November  1845  »>^ing/>*^e'r. 

^ne  Plaintiff  commenced  an  action  against  him,  and  that  in  indebted,  con- 

I>ecember  1845  a  verdict  was  found  for  the  Plaintiff,  on  l^J^on^n- 

^hich  occasion  J.  H.  C  Russell  applied  to  stay  execution,  terestin  certain 

''•'hich  was  consented  to  by  the  Plaintiff  until  the  fourth  trustees,  upon 

day  of  Hilary  Term  then  next,  the  costs  of  that  action  ^*  ^^f  «?|«» 
%     .  ^  and  to  hold 

>>eing  taxed  at  64/. ;   that  on  the  28th  December  the  the  proceeds, 

Plaintiff  entered  up  judgment  for  the  debt,  damages  and  j".  default  of  a 
'^  •*      °  »  -&  joint  appoint- 

coats,  and  afterwards  sued  out  a  writ  of  fi.fa.,  to  which  ment  bv  him- 

^1  self  and  his 

^^^^^  wife,  for  the 

benefit  of  hb  wife  and  child  ;  in  May  1846  a  settlement  of  the  proceeds  of  the  sale  was 

■nade  in  favour  of  his  wife  and  child.     Previously  to  the  execution  of  the  settlement,  the 

*7*iiitiffhad  sued  out  a  writ  of  outlawry  against  the  debtor  who  had  absconded,  and  on 

■^ift  retom  in  May  1852  the  Plaintiff  filed  the  present  bill  against  him,  the  cestuis  que 

^*^Ust  and  trustees  of  the  settlement  of  May  1 846,  for  the  purpose  of  impeaching  it  as 

Yoluntary.     After  the  institution  of  the  suit  the  debtor  was  declared  insolvent,  and  hit 

**iigoee  was  made  a  party  to  the  cause.    The  Defendants,  the  trustees  and  cestuis  que 

^'ust  of  the  settlement,  allged  in  their  answers  that  the  settlement  of  May  1846  was 

J|i  parsuance  of  the  previous  deed  of  December  1845,  and  at  the  bar  obiected,  that 

wring  resard  to  the  outlawry,  the  Plaintiff  ought  to  have  clothed  himself  with  the 

■^gal  title  by  a  grant  from  the  Crown  ;  that  he  ought  also  to  have  obtained  a  charging 

yder  under  the  12th  section  of  the  Act  1  &  2  yicl.  c.  110 ;  and  that  the  judgment 

debtor  having  become  insolvent,  the  right  of  suit  was  in  his  assignee :—  He^,  declaring 

that  the  settlement  of  May  1846  was  void  against  creditors,  first,  that  the  objection  as 

'o  the  want  of  a  grant  from  the  Crown  was  invalid,  because  the  Plaintiff's  claim  was 

Paramount  to  the  settlement,  which  was  good  as  against  the  insolvent,  whose  estate 

'^'^'y  vested  in  the  Crown;  secondly,  that  inasmuch  as  the  funds  which  formed  the 

'^^^i  of  the  settlement  were  in  the  names  of  trustees,  not  for  the  insolvent  but  for 

^^^  the  proceeding  by  charging  order  would  have  been  nugatory ;  and  thirdly, 

**?'  the  insolvency  having  occurred  afler  the  institution  of  the  suit,  the  frame  of  the 

•^"WM  right 

o  o2 
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1855.       there  was   a  return  of  nulla  bona;  that  on  the  ITtI 
^^^^^^^      December  1845,  J.  H,  C.  Russell  filed  a  bill,  praying  tb 
o.  delivery  up  of  the  I.O.U.,  and  on  the  15th  April  184C 

RUS.BLL.  ^^  ji^g  application  of  the  present  Plaintiff,  the  bill  wa 
dismissed  with  costs.  The  bill  stated  that,  pending  sud 
stay  of  execution, «/.  H,  C.  Russell  sold  all  his  house 
hold  goods  and  furniture  and  left  the  country,  and  tha 
at  the  time  he  left  he  had  large  sums  of  money  ii 
government  funds,  and  that  he  was  also  entitled  to  a  re 
versionary  interest  in  a  real  estate  in  Herts,  and  that  Oi 
the  9th  February  1846  he  purchased  various  sums  • 
money  in  the  long  annuities  and  consols,  and  that  on  th 
16th  JUay  1846,  he  caused  a  settlement  to  be  made 
favour  of  his  wife  and  child,  for  the  purpose  of  protee 
ing  the  same  from  the  judgment  debts.  Shortly  bef<a 
the  execution  of  this  settlement,  the  Plaintiff  sued  ou^ 
writ  of  outlawry  against  «/•  H.  C.  Russell,  The  bill  i^ 
subsequently  amended,  and  stated  that  «/*.  H.  C.  Rusam 
returned  to  England  in  May  1853  and  was  arrested,  wm. 
that  he  afterwards  presented  a  petition  to  the  Insolv^ 
Court,  whereupon  he  was  declared  insolvent,  and  all  1 
estate  and  effects  vested  in  the  Defendant  Tapping 
creditors'  assignee. 

The  bill  prayed  an  account  of  what  was  due  to    t 
Plaintiff  for  principal,  interest  and  costs  in  respecC 
the  judgment  recovered  upon  the  I.O.U.,  and  for    t. 
payment  of  the  costs  incurred  by  the  dismissal  of  •T'.  J7^ 
RusseWs  bill,  and  that  an  account  might  be  taken  o€  < 
the  other  debts,  whether  by  simple  contract  or  specia-l* 
due  and  owing  from  J.  H,  C.  Russell,  and  that  if  ncc^ 
sary  it  might  be  declared  that  the  funds,  the  sobject 
the  settlement,  might  be  liable  to  payment  for  the  sa^ 
and  that  a  sufficient  part  thereof  might  be  sold,  and   ^ 
produce  applied  to  pay  the  Plaintiff  and  the  other  ^^ 
ditors,  and  that  the  deed  poll  dated  the  16th  May  IS^ 
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and  all  other  indentures  or  deeds,  assigning  or  dealing        1855. 

with  the  fiindsy  if  any  such  had  been  executed,  might  be 

declared  fraudulent  and  void  as  against  the  Plaintiff  and 

the  other  creditors,  and  might  h    set  aside  and  delivered      R''»»*«-«' 

op  to  be  cancelled,  or  that      it  should  appear  that  any 

such  iodenture  or  deed  w€ic  valid  and   subsisting  as 

against  the  Plaindfi,  then  that  ttie  Plaintiff  and  the  other 

creditors  might  be  decreed  to  be  entitled  to  a  sale  of  all 

the  interest  which  «7.  H.  C.  Rus&ell  had  or  claimed  to 

have,  or  might  thereatter  have  or  take  in  the  aforesaid 

fend,  or  so  much  thereof  as  might  be  necessary  to  pay 

and  satisfy  the  Plaintiff  and  all  other  the  creditors  their 

^lebts ;  and  for  an  injunction  and  receiver. 

The  Defendants,  the  trustees,  and  Mrs.  Russell  and 

oer  daughter,  in  their  answers  set  up  an  indenture  of  the 

13th  December  1845,  which  was  alleged  to  have  been 

^ecuted  by  J.  H.  C.  Russell  in  pursuance  of  a  previous 

P^rol  agreement  to  make  a  settlement  on  his  wife  and 

cnild^  and  whereby  in  consideration  of  500Z.  he  conveyed 

*'«  reversionary  interest  in  the  real  estate  to  his  father- 

"*~Iaw  upon  trust  to  sell  and  invest  the  proceeds  on  certain 

^^tafbr  the  benefit  of  his  wife  and  daughter. 

It  appeared  in  evidence  that  this  reversionary  interest 

^   the  real  estate  was  on  the  £3rd  January  1846  sold  to 

*•  -fl.  C  RusselVs  father  for  4,350/.,  and  it  was  admitted 

^y  J.  H.  C.  Russell  that  the  500Z.  was  returned  by  him, 

^  the  same  day  as  he  received  it,  to  his  father-in-law, 

though  he  said  it  was  for  the  purpose  of  being  applied  in 

Payment  of  certain  pressing  claims,  and  it  was  further  in 

*^idence  that  the  500/.  was  returned  by  the  father-in-law 

00  the  same  day  to  the  credit  at  a  bank  of  the  account  of  ' 

tke  person  who  advanced  that  sum  to  him. 

When  the  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor  Stuart,  on  the  10th  June  1854,  an  objection 

was 
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1855.       was  taken  on  the  part  of  the  Defendants,  that  in 
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quence  of  the  outlawry  of  the  Defendant  J.  JET.  C  Rwuel 
V.  the  Attorney-General  was  a  necessary  party,  and  the  cans 

stood  over  for  the  purpose  of  amending  the  bill  by  makiii 
him  a  party,  and  when  the  cause  again  came  on  befoi 
his  Honor  he  directed  that  the  bill  should  be  dismisse 
with  costs,  on  the  ground  that  the  deed  impeached  b 
the  bill  was  only  that  of  May  1846,  whereas  that  • 
December  1845  was  part  of  the  same  transaction,  tc 
that  the  former  only  could  not  be  impeached. 

The  Plaintiff  now  appealed  to  the  Lord  Chancellor. 

Mr.  MalinSf  Mr.  Torriano  and  Mr.  Mariindale  T 
the  Plaintiff,  the  Appellant,  were  about  to  open  tl 
appeal,  when 

Mr.  Bacon  and  Mr.  Bevir,  for  the  Defendants,  Mi 
Russell^  her  daughter  and  the  trustees  of  the  settlemei 
took  three  preliminary  objections.  First,  that  the  D 
fendant,  J,  H.  C.  Russell,  being  an  outlaw,  the  Plaini 
could  not  proceed  without  clothing  himself  with  the  leg 
title,  by  obtaining  a  grant  from  the  Crown ;  Balek 

Wastall{a), v.  Bromley  {b\    Cuddon  ▼.  B 

bert{c\  The  Attorney-General  v.  Rickards(d).  Second 
that  this  being  a  suit  to  affect  stock,  the  Plaintiff  ought 
have  taken  out  a  charging  order  under  the  ISth  section 
the  Act  I  &  2  Vict.  c.  110.  Thirdly,  that  the  Plaint 
being  a  judgment  creditor,  ought  to  have  issued  a  /•  J 
and  exhausted  his  legal  remedy  before  having  recoai 
to  a  Court  of  Equity. 

The  Lord  Chancellor,  however,  was  of  opini 
that  none  of  the  objections  was  in  the  nature  of  a  pi 

limina 

(a^  1  p.  IT.  445.  (c)  7  Sim.  485. 

{h)  2  P.  W.  269.  (^)  8  Bmv.  380. 
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liminary  objection,  and  the  argument  was  accordingly        1855. 

proceeded  with,  ^^^^^^'^ 

'  Goldsmith 

Wr.  Matins,  Mr.  Torriano  and  Mr.  MarHndale  then      ^^^'^^^ 
proceeded :  — 

The  undisputed  facts  of  the  case  show  that  the  whole 
transaction  was  a  scheme  to  take  the  proceeds  of  the 
real  estate  for  the  benefit  of  J.  H.  C.  RusselTs  wife  and 
daughter,  to  the  prejudice  of  his  creditors,  and  the 
assignment  was  clearly  fraudulent  and  void  under  the 
statute  13  Elizabeth,  c.  5;  Shears  v.  Rogers  {a\ 
Richardson  v.  SmaUtcood{b),  Townsend  v.  Westacott{c), 
^orcutt  V.  Doddid),  Columbine  v.  PenhalUe).  Upon 
the  question  of  the  outlawry  they  referred  to  PaiTie 
▼•  Teap  (/),  and  Mitford  on  Pleading. 

Mr.  Bacon  and  Mr.  Beuir,  for  the  Defendants,  Mrs. 

Russell  and  her  infant  daughter  and  the  trustees  of  the 

deed  of  1846,  repeated  their  previous  argument,  as  to 

^be    PlaintifTs  having   no  title,  in   the    absence    of  a 

P^nt  from  the  Crown  ;  they  submitted  that  stock  being  a 

chose  in  action  could  not  be  attached  in  this  Court, 

J^^^ndas  V.  Dutens  (g),  McCarthy  v.  Goold  (A),  Grogan  v. 

(^he{i);  and  that  the  Plaintiff  could  only  proceed  by  the 

charing  order ;  that  even  if  those  objections  were  not 

^  prevail,  still  that,  inasmuch  as  J.  H.  C.  Russell  was 

^^  t  resolvent,  the  only  person  who  could  sue  in  respect  of 

"^^  Estate  was  the  defendant  Tapping,  in  whom,  as  the 

****8nee,  all  the  property  of  the  defendant,  J,  H.  C.  Rus- 

^9   was  vested ;  and  that  a  mere  allegation  of  collusion 

^^^een  the  assignee  and  the  party  against  whom  the 

relief 

Ca)  3  fi.  ^  Ad,  362.  (/)  1  Salk.  108. 

U)  Joe.  552,  (g)  2  Cox,  235. 

(c)  2  Beav,  340.  (A)  \  B.Sf  B,  387. 

<<<)  O.  4-  P.  100.  (i)  2  B.  *  B.  230. 
(c)  I  Sm,  4  Gtf.  228. 
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1855.       relief  was  prayed  would  not  be  suflScient  to  warraot  auchrf  ^xV. 
B,  suit,  Heafh  v.  Chadtvick  (a).     With   respect  to  tbe^«:#\Ke 
«,  third  objection,  namely,  on  the  obligation  of  the  PUun— mis  fln- 

RusMLL.     jjg*  j^  complete  his  legal  title  before  having  reoonrsc^^^rsise 
to  a  Court  of  Equity,  they  relied  upon  the  aathority  oto    ^  of 
Neate  v.   The  Duke  of  Marlborough  (b),  and   Smit^^Mmitk 
V.  Hurst {c).   They  insisted  generally,  that  the  Plaintiffs "  XAiffi 
judgment  was  no  proof  of  a  debt  as  against  Mrs.  -Rw^^^^bi^fdl 
or  her  daughter;  that  the  answer  set  up  and  establishes^ ^^flied 
a  bond  fide  case  of  a  postnuptial   settlement  in   pur-x^^^^Qf. 
suance  of  an  antenuptial  parol  agreement,  which  wass^v^^  was 
clearly  valid,  Dundas  v.  Duteiis{d)i  in  which  case  Lor*xo,«^^n[ 
Thurlow  said,  he  could  not  conceive  that  a  settlemenx^^^eDt 
made  af\er  marriage  in  pursuance  of  an  agreement  befovc3^«foit 
marriage,  though  only  parol,  could  ever  be  reckoned  £>^^f 
fraudulent  settlement.  They  relied  on  the  case  o^ Harma^m^^nuai 
V.  Richards  {e\  as  showing  that  the  deed  of  1846  couFklv^^/j 
not  alone  be  impeached  without  impeaching  that  of  ISfc^  ^iS 
both  being  intimately  connected,  and,  in  fact,  formiixf  ^W 
parts  of  one  settlement.     They  also  referred  to  Ramsd!Ss:^den, 
V.  Hylton{f\   Wheeler  v.  Caryl  (g),   Campion  v.  Q^^-^i- 
ton  (A),  Brown  v.  Jones  {i\  Ward  v.  Shallet  (*),   Wo^^^^^i 
V.  J)ixie(l),  2  Sugden  on  Powers,  p.  250,  ed.  6. 

Mr.   Wickens,  for  the  Attorney-General^  imliiniiU  *^i 


that  if  the  Plaintiff  succeeded  he  must  be  regarded  as 
trustee  for  the  Crown. 

Mr.  Terrell  appeared  for  the  Defendant  Tapping,  tl 
assignee  in  insolvency,  but  took  no  part  in  the  iSL  - 
cussion. 

MT: 

(•)  2  PhiL  649.  (/)  2  Vet.  im.  304. 

(6)  3  Myl  4-  Cr.  407  j  9  Sim.  (g)  Amh.  121. 
60.  (A)  17  Vet.  263a. 

(c)  10  Harf,  30.  (i)  1  Atk,  188. 

(d)  2  Cojf,  235,  9te  p.  240.  (k)  2  Vtt  tern.  16. 

(e)  10  Hare,  81.  (/)  7  4}.  B.  892. 
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Mr,  McdinSf  in  reply,  referred  to  Bryson  v.  The  War-        1855. 

vicA  and  Birmingham  Canal  Company  {a)^  and  Rochfort    ^^^^^^'^ 

^.Baitersbjf  (b),  Co  show  that  the  Plaintifi's  right  to  pro-  «. 

oeed  agamst  the  voluntary  assignee  of  J.  H.  C.  Russell 

codU  not  be  prejudiced  by  his  insolvency.     With  respect 

to  the  necessity  for  the  Plaintiff*s  obtaining  the  charging 

order  previously  to  filing  this  bill,  he  submitted  that  the 

s^  was  not  standing  in  the  name  of  J.  H.  C.  Russell 

Qor  of  toy  one  in  trust  for  him. 

The  Lord  Chancellor,  at  the  conclusion  of  the 
•'pUDent,  said  :— 

I  shall  not  finally  dispose  of  the  case  without  looking 
more  carefully  into  the  subject.  With  respect,  however, 
tOBome  of  the  objections  which  have  been  urged  as  pre- 
Bmiaary,  I  may  observe,  with  regard  to  the  alleged 
'necessity  for  obtaining  the  charging  order,  that  in  my 
^^on  there  is  no  ground  for  such  an  objection,  inas- 
'^Qcb  as  no  charging  order  could  have  been  obtained*,  the 
*^  not  standing  in  the  name  of  any  one  in  trust  for  the 
^'^roor  of  the  debtor  whose  act  in  making  the  settlement 
^transferring  the  funds  into  the  names  of  the  trustees  is 
'^peached  by  the  bill.  As  to  the  objection  that  the  right 
^f  suit  was  in  the  assignee,  that  would  have  prevailed,  and 
*^  present  suit  could  not  have  been  maintained,  if  it  had 
^n  filed  after  the  property  of  the  insolvent  had  vested  in 
^  assignee  under  bis  insolvency,  because  in  that  event 
tha  loaolvent  Court  would  have  been  the  proper  tribunal, 
'BftiM  V.  Chadwichic);  but  there  was  no  insolvency 
^  the  time  of  the  institution  of  the  suit,  and  the  Plaintiff 
i>  therefore  not  barred  by  the  subsequent  insolvency  from 
prosecuting  his  claim  in  this  Court.  With  respect  to  the 
objection  as  to  the  outlawry,  though  purely  a  technical 
^bjection^  yet  it  is  one  which  presses  on  my  mind  very 

much, 

(a)  4  XV  C-  Mac.  iG,7ll.  (c)  2  FhU,  649. 

(^)  2  H.  L.  Cosfi,  388. 


n 


the  case  are  against  the  Plaintiff,  and  he  was 
that  the  transaction  is  not  honestly  stated  by 
tiff,  by  merely  referring  to  one  single  deed 
vouring  to  impeach  that  only,  it  being  the  last 
of  three  deeds.  I  must  own  that  I  cannot  coi 
view. 

His  Lordship  here  went  minutely  over  tb< 
proceeded : — The  Plaintiff,  Mr.  Ooldsmith,  b 
ditor  by  judgment  of  J.  H.  C.  Russell,  the 
whether  putting  the  technical  objection  as  to  t 
out  of  view,  he  could  file  a  bill  to  impeach  tha 
of  May  1846,  without  also  impeaching  the  pre^ 
I  entertain  no  doubt  that  he  could.  What 
that  there  was  a  fraudulent  settlement  of  the  r 
interest  of  the  settlor,  and  that  though,  in  p 
that  settlement,  the  sale  might  have  been  val 
the  investment  of  the  proceeds  of  the  sale  upo 
of  the  settlement  of  May  1846  was  fraudulent, 
fore  he  seeks  to  impeach  that  settlement  < 
Vice-Chancellor  did  not,  as  it  appears  to  me, 
the  consideration  of  the  validity  of  the  se 
December  1846;  if  he  did,  I  must  disagree 
thinking  it  not  fraudulent.  It  was,  I  think, 
within  the  meaning  of  the  statute  of  ElizabeH 
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on  understanding  only  ;  it  was  not  obligatory,  which  cir- 
cumstance of  itself  would    be    sufficient   to  bring  the 
case  within  the  statute  of  Elizabeth :  but,  besides  this, 
there  was  much  contrivance  to  show  that  the  settlement 
tras   for  value  when  it  was  not.     I  express  no  opinion 
with  reference  to  the  case  of  Columbine  v.  Penhall  (a). 
The  transaction  as  alleged  in  this  case  might  have  been 
tH^n&jide,  but  it  took  place  on  the  eve  of  the  judgment 
being  entered  up,  and  the  story  of  the  500/.  having  been 
paid  to  Mr.  Russell  and  then  by  him  returned  to  his 
father-in-law  for  the  purpose  of  paying  urgent  claims, 
is  very  improbable ;  while,  if  the  transaction  were  other- 
^^ise  valid,  such  payment  would  not  have  been  necessary. 
.  His  going  abroad  on  account  of  ill-health  just  at  the  time 
^^hen  his  creditors  were  most  urgent,  is  a  very  suspicious 
occurrence.     Upon  all  the  circumstances  of  the  case, 
I  have  come  to  the  conclusion  that  the  whole  transaction 
Was  a  fraudulent  contrivance  concocted  in  December  184^5, 
and  in  my  opinion  the  Plaintiff  is  entitled  in  this  suit  to 
have  the  same  benefit  as  if  he  had  impeached  the  original 
transaction  under  the  deed  of  December  1845.     The  only 
diOSculty  which  stands  in  the  Plaintiff's  way  is  the  tech- 
nical objection  as  to  the  outlawry.     I  shall  consider  that 
point  and  endeavour  to  find  my  way  out  of  the  difficulty. 


1855. 


Goldsmith 

V. 

Russell. 


The  Lord  Chancellor.      Having   now  considered 

the  only  point  on   which   I  reserved   my  judgment,   I 

ana   of  opinion    that   the  outlawry  made   no  difference 

whatever  as   to   the   Plaintiff's   right.      The    property 

of    Mr.  JRussellf   by  reason    of   his    outlawry,    would 

'Jave  gone  to  the  Crown  absolutely,  but  here  I  think 

^*'*t  nothing  which  is  in  question  in  this  suit  did  pass 

^  the  Crown ;  all   that  passed  to  the  Crown  was  the 

P^^perty  of  Mr.  Russell  at  the  date  of  the  outlawry.  The 

settlement 
(a)  1  Sm.  ^  Gij:  228. 


January  31. 


vent  Court 

The  deeree  was  accordingly  drawn  op,  da 
deed  poll  of  the  16th  May  1846  frandolent  a 
against  the  creditors  of  J.  H.  C  Russell,  i 
was  directed  as  to  what  was  due  to  the  Plaiiiti 
other  creditors  of  J.  H.  C.  Russell,  at  the  i 
vesting  order,  and  the  costs  of  the  Plaintx 
Defendants,  other  than  the  Defendant  J.  H.  \ 
were  directed  to  be  taxed  and  paid  out  of  the 
funds,  without  prejudice  to  any  application  by  tl 
under  the  insolvency  as  to  his  costs,  charges  an> 
properly  incurred  by  him  in  the  insolvency,  anc 
costs  in  the  cause,  but  the  payment  of  the  cc 
trustees  and  Mrs.  Rusjsell  and  her  daughter  was 
to  those  of  the  Plaintiff,  the  insolvent's  assign 
Attorney-General. 


Ftbruury  14.  On  this  day,  Mr.  Malins  submitted  that 
special  chxumstances  of  the  case  the  Plaintil 
be  allowed  his  costs,  as  between  solicitor  and 
of  the  fund  which  had  (seen  realized  and  mad* 
for  the  creditors  by  his  diligence  and  at  his 
added,  that  if  the  Plaintiff  were  allowed  only 
tween  party  and  party,  the  extra  costs  wooh 
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under  similar  circumstances^  the  costs  of  the  Plaintiff  were       1855. 
<lirected  to  be  taxed  as  between  solicitor  and  client,  and 
also  as  between  party  and  party,  and  the  difference  was  «. 

to  te  ascertained,— the  costs  of  the  Plaintiff  as  between  ^""bll. 
pwtr^  and  party  to  be  paid  out  of  the  general  fund.  Out 
oF  tlie  remaining  fund  the  Master  was  directed  to  set  apart 
&  nvkm  equal  to  the  amount  of  the  debts,  to  be  called  the 
creditors*  fund,  and  the  difference  between  the  Plaintiff's 
costs  as  between  solicitor  and  client  and  party  and  party 
Tvere  deducted  out  of  that  fund,  and  the  remainder  of  the 
fund  was  directed  to  be  apportioned  among  the  creditors, 
including  the  Plaintiff,  in  proportion  to  the  amount  of 
tlieir  respectiTe  debts. 

The  Lord  Chancellor  said  he  thought  the  applica- 
tion very  reasonable,  and  directed  the  order  to  be  drawn 
up  in  conformity  with  that  pronounced  in  the  case  of 
Stanton  v.  Hatfield  {a). 

(a)  1  Keen,  358. 
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November  2, 
3,7. 

Before  The 
Lord  Chan- 
cellory Lord 
Cranworth. 

Upon  a  treaty 
of  marriage, 
the  father  of 
the  intended 
wife  said  to 
the  Piaintifi; 
the  intended 
husband,  **  I 


BOLD  r.  HUTCHINSON. 


rriHIS  was  an  appeal  by  the  Defendants  W.N,  HtUchin- 
son,  F.  J.  T.  Hutchinson  and  H.  M.  Gordon,  who 
were  three  of  the  children  ( W,  N.  Hutchinson,  being  also 
the  executor)  of  the  late  Sir  W.  Hutchinson,  from  the  de- 
cree of  the  Master  of  the  Rolls.  The  bill  in  this  suit  was 
filed  by  the  Rev.  Hugh  Bold,  and  stated  that  by  the  mar- 
riage settlement  of  the  late  Sir  W,  Hutchinson  trusts  wera 
declared  of  certain  funds  for  the  benefit  of  Sir  W,  and  Lad^ 

pledge  vou  my  Hutchinson  for  their  lives,  and  after  the  death  of  the  sua 

word,  that  .         /.       ,        i  .1  ,  -  .  .  .  11 

after  the  death  vivor  for  the  children  of  the  marriage,  in  such  shares  warn 

m  Te^f^rn^  *"^  proportions  as  they  or  the  survivor  should  appoint.     Th- 

daughter  will    bill  then  stated  that  in  the  month  of  December  1839, 

at*the  very    *    treaty  of  marriage,  which  afterwards  was  duly  solemnizes 

least."    Heads  was  negotiated  between  the  Plaintiff  and  Sir  W.  HutchS 

son,  on  behalf  of  himself  and  his  daughter  Theodaam 

Frances,  and  that  at  an  interview  which  took  place  on  t.  ■ 

16th  December  18S9,  between  the  Plaintiffand  Sir  W.  J7h 

chinson,  in  the  course  of  such  treaty  it  was  represent « 

and  stated  to  the  Plaintiff  by  Sir  W.  Hutchinson,  tin 

his  daughter  Theodosia  Frances  would,  at  the  death 


which  were 
subsequently 
drawn  up 
under  the 
sanction  of 
and  approved 
by  the  father, 
and  intended 
as  instructions 
for  a  settle- 


ment, con- 
tained the  following  passnge : — "  A  covenant  is  to  be  drawn  up  by  which  Sir  IT. 
(the  father)  guarantees  that  his  daughter  shall  at  the  decease  of  both  parents  ha^« 
property  of  not  less  than  10,000/."  In  the  settlement  which  was  afterwards  ezecLS'iL 
before  the  marriage  there  was  a  recital  to  that  effect,  hut  there  was  no  express  co^ermm 
by  the  father  to  make  good  that  sum.  On  a  bill  filed  by  the  husband  who  had  sb-« 
vived  his  wife,  against  the  executor  of  the  father —  Heid^  that  although  the  se**! 
ment,  if  it  stood  alone,  could  not  have  been  rectified,  yet  that  having  regard  t»  ^ 
articles  and  representation  made  by  the  father,  there  was  sufficient  evidence  of  mis'S^^ 
to  authorize  the  Court  to  make  the  settlement  conformable  to  the  articles,  and  ^^ 
the  estate  of  the  father  was  bound  to  make  up  the  portion  of  his  daughter  to  the  * 
pulated  sum. 

Held^  also,  that  the  representation  of  the  father,  though  not  afterwards  fulfilled^  y 
being  of  intention  merely  and  not  of  fact,  did  not  amount  to  such  a  roi8repreaeDt»>C^ 
as  would  entitle  the  husband  to  relief  in  equity  on  the  ground  of  fraud. 
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^e   survivor  of  Sir  H^.  and  his  wife,  be  entitled  to  a 

fortune  of  10,000/.   at   least,    and   that    Sir   W.  then 

«aid,  **  I  pledge  you  my  word,  as  an  officer  and  a  gen- 

tienaan,  that  at  my  death  and  Lady  Hutchinsons,  my  Hutchinson. 

daughter  will  have  10,000/.  at  the  very  least.     I  have 

nia.de    no  elder  son,   and   my   children   will   all   share 

equally." 

7he  Plaintiff  made  a  memorandum  of  this  conversa- 
tion immediately  afler  the  interview,  and  the  bill  stated 
tliat  in  accordance  with  that  representation,  and  in  pur- 
suance of  such  agreement,  and  for  the  purpose  of  having 
the  same  carried  into  effect,  Sir  W.  Hutchinson  caused 
a.  paper  writing,  which  was  headed  "  Heads  of  Marriage 
A^rticles,"  to  be  drawn  up  as  instructions  for  the  prepa- 
ration of  a  settlement  to  be  executed  on  the  marriage  of 
the    Plainliff  with   Theodosia  Frances  Hutchinson^  and 
n^hich  heads  of  marriage  articles  were  assented  to  by 
the  Plaintiff,  and  were  as  follows : — 

**  Heads  of  Marriage  Articles  between  the  Rev.  Hugh 
-B^^id  of and  Theodosia  Frances  Hutchinson. 

••  The  trustees  are  William  Nelson  Hutchinson^  Major, 

20th  regiment,  and .     The  Rev.  Hugh  Bold  settles 

It  jointure  of  500/.  per  annum  (to  commence  at  his  death) 
upon  Miss  Hutchinson  during  her  natural  life.  During 
his  lifetime  the  wife  to  have  an  allowance  to  provide 
clothes,  &c.  of  60/.  per  annum.  The  jointure  to  be 
*^ured  on  the  estate  and  placed  in  the  charge  of  the 
^nistees. 

"  A  covenant  is  to  be  drawn  up  by  which  Lieutenant- 
^^neral  Sir  W,  Hutchinson  guarantees  that  his  daughter 
■*•  -^.  Hutchinson  shall  have  at  the  decease  of  both 
P^'^tits  a  property  of  not  less  than  10,000/.  sterling  (ten 

thousand) 
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thousand)  (of  courae  this  includes  wliiit  she  will 
through  Lady  Hutchinson) :  this  property  to  be 
on  her  and  her  children,  to  be  equally  ^Tided 
HuTCHiNso!!.  ^bem  aftcr  the  decease  of  both  parenU  and  after  the  boy^ 
have  attained  the  age  of  twenty-one,  the  girls  the  sane 
or  marriage.'* 

"  There  being  no  children  Miss  H.  is  to  have  tbe 
power  of  making  a  will,  leaving  the  property  to  whici 
she  may  become  entitled  as  aforesaid  or  otherwise  n 
she  may  please.    Should  she  die  intestate  and  have  no 
children  then  her  property  (after  Mr.  BoUTs  deeme) 
to  go  to  and  be  distributed  among  her  own  next  of  kh. 
If  there  are  no  children  and  Mr.  Bold  survives  Ifitf 
Hutchinson^  he  is  to  have  a  life  interest  in  all  the  pn^ 
perty  in  any  way  possessed  by  Miss  Huichimon^  and  the 
efiect  or  purport  of  Miss  Hutekinaon's  deed  or  will  is 
not  to  take  place  until  the  decease  of  Mr.  BMT 

*^  In  the  event  of  there  being  no  children,  and  after 
the  death  of  both  Mr.  Bold  and  Miss  Hutchinson,  Mr* 
BokTs  separate  property  to  go  as  he  directs  in  the  ssid^ 
way  as  Miss  Hutchinson  has  a  power  over  her  own  pro- 
perty. The  trustees  to  be  duly  appointed  and  empowered 
to  act.    The  property  that  Miss  Hutchinson  will  reoei^ 
at  the  decease  of  the  survivor  of  her  parents  to  be  s^ 
tied  and  possessed  by  the  trustees  in  the  usual  manis^ 
for  the  use  and  benefit  of  the  married  parties.    Tb^ 
deed  must  contain  the  usual  covenant  to  i^r  orv^^ 
the  funds,  proper^,  &c.  as  the  trustees  may  thnJc  prop^ 
upon  the  request  of  the  married  couple,  so  as  to  at  m^J 
time  improve  the  property,  and  Mr.  Bold  and  wife  0^ 
to  have  the  power  to  authorize  the  trustees  thus  to  m^ 
Power  of  appointing  other  trustees  in  case  of  dtsA 
&c  &C.    Mr.  Bold  covenants  that  as  rqpards  all  property 
whatever  that  Miss  Hutchinson  may  become  entilM  to 

It 
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at  the  death  of  her  parents  or  otherwise  to  convey  and        1855. 
settle  the  same  agreeably  to  the  trusts  of  the  present 
deed  of  settlement/* 

The  above  heads  of  articles  were  sent  by  Sir  W, 
Tlutchinscn  to  Mr.  Allen^  his  confidential  solicitor,  with 
^W'hom  the  Plaintiff  afterwards  discussed  in  detail  the 
provisions  to  be  inserted  in  the  settlement,  the  draft  of 
''^hich  was  accordingly  prepared  by  Mr.  Allen,  as  the 
solicitor  for  all  parties.  The  settlement,  which  was  in 
efiect  identical  with  the  draft,  was  executed  on  the  25th 
J^ebmary  1840.  It  contained  a  recital  that  Theodosia 
-Frances  Bold  would,  upon  the  death  of  the  survivor  of  Sir 
V^.  Hutchinson  and  his  wife,  become  entitled  to  a  fortune, 
<^on8isting  of  stock  in  the  public  funds,  monies  and  other 
personal  property  to  the  amount  or  value  of  10,000/  and 
upwards,  but  it  did  not  contain  any  express  covenant  on 
the  part  of  Sir  W.  Hutchinson  as  was  stipulated  for  by 
*^he  marriage  articles. 

The  marriage  was  solemnized  on  the  27th  February 
*S40,  and  Theodosia  Frances  Bold  died  on  the  29th 
^  ^fftut  184«.  Sir  W.  Hutchinson  died  in  August  1845, 
^*^d  by  his  will,  after  giving  certain  legacies,  bequeathed 
^*«  residuary  property  among  his  three  children,  who  were 
^^e  Defendants.     Lady  Hutchinson  died  in  June  1852. 

Xhe  bill  prayed  a  declaration  that  the  estate  of  the  late 

^ir  W.  Hutchinson  wsls  liable  to  make  up  and  pay  such  a 

J^^ncipal  sum  of  money   as,  together  with   the  sura  of 

»l84/.  14#.,  (being  one-fifth  of  the  property  comprised  in 

*^^  settlement  of  1801,  and  the  amount  of  the  fortune  of 

^^^eodosia  Frances  Bold  deceased,)  would  amount  to  the 

^^m  of  10,000/.,  and  that  TF.  N.  Hutchinson,  as  the  exe- 

^^tor  of  the  said  Sir  WT.  Hutchinson,  might  pay  that 

^^*iount,  or  that  he  and  his  brother  and  sister  might  be 

Vol.  V.  PP  D.M.G.    decreed 
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1855.        decreed  to  repay  all  such  sums  as  they  bad  reeeiTedon 

'"T"'^^      account  of  the  estate  of  Sir  W.  HutckinsoTL   The  bill  alw 
Bold 
o.  prayed  that  if  necessary  the  settlement  made  upon  the  mh 

HuTCHiMsoM.  riage  of  the  PlaintiflF  with  Theodosia  Frances  HntdAim 

might  be  rectified,  and  that  all  such  covenants  aadclauBes 

might  be  inserted  therein  as  might  be  necessary  to  make 

the  settlement  conformable  to  the  agreement  and  anrange- 

ment  evidenced  by  the  articles. 

It  was  in  evidence  that  after  the  engrossment  of  (be 
settlement  a  material  alteration  was  inserted  at  the  is^ 
stance  of  the  Plaintiff,  whereby  he  was  at  liberty  to  poit- 
pone  the  jointure  of  500(.  a  year  to  a  charge  of  16|0(XILt 
which  sum  he  was  then  about  to  borrow  from  the 
Equitable  Assurance  Company. 

The  Master  of  the  Rolls  having  held  that  the  Plaio- 
tiff  was  entitled  to  the  relief  prayed  by  the  bill,,  the  D^ 
fendants  now  appealed  to  the  Lord  Chancellor. 

Mr.  Roundell  Palmer  mi,  Mr.  Selun/n,  for  the  Plaintiff 
in  support  of  the  decree  of  the  Master  of  the  Rolbi 
relied  upon  the  authority  of  De  Biel  v.  Thoims(m(^ 
and  submitted  that  the  recital  in  the  settlement  to  tbe 
effect  that  Theodosia  Frances  Hutchinson  would  be  en- 
titled after  the  death  of  her  parents  to  10,000/.  was  con- 
clusive to  bind  the  estate  of  Sir  W.  Hutchinson^  and  con- 
tended that  if  that  was  not  the  effect  of  Sir  W.  J^vlcUs- 
son's  covenant  it  was  nugatory  altogether. 

Mr.  Rolt  and  Mr.  Toller,  for  the  Defendants,  ihi 

Appellants. 

We  submit,  first,  that  there  is.  no  foundation  for  dni 
relief  which  has  been  granted,  inasmuch  as  there  has  not 

been 

(a)  3    Beon.  469;   S.  C.  sub       12  C/.  4  Ftii.  45. 
nominei  RammenUy  v.  Dt  BUI, 
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l^een  any  representation  within  the  equitable  meaning  of        1855. 
^  term;  nor,  secondly,  was  there  any  contract;  nor, 
Airily,  is  there  any  equitable  ground   for   the   rectifi- 
cation of  the  settlement.     We  do  not  at  all  question   Hotchinsow. 
^c  principle  so  clearly  enonciated  by  Lord  Eldon  in 
tliccase  of  Evans  v.  Bicknell{a\  where  he  says,  "  It  is 
*   very  old  bead  of  equity  that  if  a  representation  is 
'Hade  to  another  person  going  to  deal  in  a  matter  of 
^oterest  upon  the  faith  of  that  representation,  the  former 
shall  make  that  representation  good,  if  he  knows  it  io 
l>e  false ;"  but  before  the  Court  would  give  any  relief 
Oil  this  head,  it  requires  either  that  there  should  be 
sia^cb  a  misrepresentation  of  a  fact  material  in  influencing 
the  conduct  of  the  person  to  whom  it  is  made,  or  that 
there  shall  be  a  representation  on  the  faith  of  which 
AK^other  has  altered  his  position,  and  in  such  cases  the 
Court  acts  merely  on  the  principle  of  preventing  fraud, 
J^(mey  v.  Jordan  (J) :    moreover  the  alleged  represen- 
^^K^on  in  the  bill,  in  order  to  be  founded  upon,  must 
4>^  with  reference  to  the  existing  state  of  Sir  W.  Hut- 
^^^MmCs  family  at  his  death;  a  mere  representation  of 
Something  which  a  man  intends  to  do  is  not  legally  bind- 
**iff.    Here,  then,  there  being  no  representation  on  which 
^"^lief  coutd  be  founded  on  the  doctrine  already  referred 
^c^s  there  is  no  proof  of  any  representation  amounting  to 
^  contract,  and  the  Plaintiff  clearly  is  not  entitled  to  any 
>^lief  on  that  head.     The  only  remaining  ground  upon 
^v^hich  the  decree  can  be  sustained  is,  that  the  Plaintiff 
Imu  established  a  case  for  reforming  the  settlement,  but 
be  has  beyond  all  doubt  failed  to  bring  this  case  within 
&ay  of  the  principles   on  which  such  relief  has  been 
granted.    In  the  present  case  the  instructions  which  are 
'fdied  upon  were  departed  from  in   the  settlement  in 
several  particulars,  and  the  instructions  and  settlement 

being 
W  6  Va.  174.     See  p.  183.        (6)  2  Dc  G.  Mac.  if  G,  318. 
PP2 
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1855.        being  both  antenuptial,  the  presumption  is  that  the  c 

'^''^^       parture  was  advisedly    made,  and   this  Court  will  i 

o.  under  such  circumstances  reform  the  settlement ;  £iui 

HuTCHiNtoM.  ^  Ansteyia) ;  Partyn  v.  Roberts  (b):  the  only  except! 

to  this  rule  being  when  the  settlement  itself  professes 

be  in  pursuance  of  the  articles  and  is  not.  The  Marqu 

of  Breadalbane  v.  The  Marqtiess  of  Chandos{c). 

the  settlement  is  not  to  be  reformed  by  reference  to  I 

instructions,  then  there  is    no  other  representation 

writing  within  the  Statute  of  Frauds  on  which  a  rect 

cation  can  be  made,  and  the  Defendant  has  pleaded  tl 

statute.     It  is  said,  however,  that  the  covenant  of  Sir  ' 

Hutchinson  would  be  nugatory  unless  to  fulfil  the  recit 

but  it  is  well  settled  that  the  operative  part  of  the  de 

cannot  be  controlled  by  the  recital. 

Mr.  R.  Palmer,  in  reply. 

The  Lord-Chancellor,  at  the  conclusion  of 
argument,  said : — 

I  shall  not  quite  finally  dispose  of  this  case  witbc 

looking  into  the  evidence.     I  have  no  doubt  with  respe 

to  certain  questions  which  have  been  raised  during  H 

argument.     There  does  not  appear  to  me  any  thing  Ilk 

misrepresentation,  on  the  part  of  Sir  W.  HutchuM 

either  of  the  facts,  or  of  his  future  intentions  with  respw 

to  the  provision  for  his  daughter.     I  may  observe  tbi 

I  cannot  assent  to  the  position  attributed  to  the  Mistf 

of  the  Rolls,  to  the  efiect,  that  if  the  question  depende 

only  upon  the  deed,  the  Plaintiff*  would  be  entitled  i 

relief.     It  is  true  that  there  is  a  recital  in  the  deed  totb 

efiect  that  the  intended  wife  would  be  entitled  to  a  fo 

tune  of  10,000/.;  and  it  is  probable  that  Sir  W.  Em 

chbuo 

(a)  4  Ves,  501.  (r)  2  Myl.  if  Cr,  711. 

(6)  Amb.  315. 
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chitmn  may   have  told  the  Plaintiff  that  his  daughter        1855. 
^ould  be  so  entitled,  but  I  think  there  is  nothing  on  the 
bceofthe  deed  alone  which  amounted  to  a  representation 
or    promise   by  Sir  W.  Hutchinson.     The  question,  as   Hotchinsoii. 
It   appears  to  me,  resolves  itself  into  this,  whether  the 
deed  agrees  with  the  articles ;   and,  assuming  that  the 
deed  has  not  purposely  departed  from  the  articles,  what 
18  the  proper  construction  of  the  deed  and  the  articles 
taken  together  ?     It  was  said  that  what  took  place  pre- 
viously to  the  marriage  was  equivalent  to  a  contract,  that 
the  fortune  of  the  lady  amounted  to  10,000/.     What 
passed  by  word  of  mouth,  namely,  the  expression,  *'  I 
pledge  you  my  word,  as  an  officer  and  a  gentleman,  that, 
at  my  death  and  Lady  Hutchinson*s,  my  daughter  will 
have  10,000/.  at  the  very  least,"  might,  by  possibility, 
have  admitted  of  the  interpretation  that  she  would  be 
entitled  to  10,000/.     But  it  is  a  far-fetched  construction 
to  say  that  it  was  a  representation  that  her  fortune  ac- 
tually and  at  the  time  consisted  of  that  sum.     I  think 
It  only  shows  that  when  the  conversation  took  place,  both 
Pa^rties  understood  that  the  daughter  was  to  have  10,000/. 
&t  the  death  of  the  survivor  of  her  parents,  because  Sir 
'^  Hutchinson  adds,  "  I  do  not  mean  to  make  an  elder 
•on."    I  am  of  opinion,  however,  that  nothing  which 
^aa  said  amounted  to  a  misrepresentation  within  the 
JJieaning  of  the  term  in  this  Court,  even  although  after- 
wards be  did  not  make  good  that  sum.     The  misrepre- 
sentation, to  come  within  the  doctrine,  must  be  a  misre- 
presentation at  the  time  it  was  made.     If  it  is  made  with 
Ale  view  of  inducing  a  person  to  act,  and  such  person 
tas  acted  upon  the  faith  of  the  representation,  then  the 
Pei^n  making  the  representation  would  in  Equity  be 
l>ound  to  fulfil  it.     If,  however,  a  person  merely  says 
"  '  will  leave  my  daughter  10,000/."  it  will  not  amount 
^®  ^misrepresentation,  if  he  does  not  leave  her  that  sum, 
^*^^gh  it  might  amount  to  a  contract  to  do  so.     Here  it 

is 
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1855.       is  clear  that  there  was  at  one  time  a  represen 

^''''^^*^       Sir  W.  Hutchinson,  that  he  should  guarantee 

V.  sum.     That  was  afterwards  introduced   into   a 

Hutchinson,  instrument,  and  the  Statute  of  Frauds  does  m 

for  that  written  paper  was  shown  to  Sir  W.  Hu 

and  he  adopted  it,  and  that  I  think  amounts  U 

cient  recognition  of  it,  as  an  agreement  that  fa 

make  up  his  daughter's  fortune  to  10,000/.     It 

said  that  the  Plaintiff  was  the  only  person  who 

nicated  with  the  solicitor ;  under  all  the  circumsl 

the  case,  that  was  very  natural. 

The  settlement  was  prepared  not  in  conformity 

articles,  and  the  point  on  which  I  entertain  some  d 

how  far  it  is  the  practice  of  this  Court  to  refori 

ments  which  have,  as  in  the  present  case,  been  i 

before  marriage.     Unless  my  recollection  fails, 

trine  of  this  Court,  as  to  be  collected  from  the  old 

was,  that  when  the  articles  and  settlement  were  bot 

maiTiage,  this  Court  would  not  interfere,  unless  tl 

ment  was  expressed  to  be  made  in  pursuance  of 

cles,  for  without  such  a  recital,  the  Court  suppc 

the  parties  had  altered  their  intention,  as  rega 

nature  and  terms  of  the  contract.    I  rather  think  I 

is  not  the  doctrine  now ;  but  there  is  nothing  on 

of  this  settlement  which  professes  to  be  in  purs 

previous  articles ;  and  the  questions  which  I  shall 

for  consideration  are,  first,  whether  the  later  au 

do  not  dispense  with  the  necessity  of  a  reference 

vious  articles  in  the  settlement ;  and,  secondly,  i 

upon  the  evidence,  I  am  satisfied  that  such  a  coi 

has  been  established,   as  to  make   it   a  right 

of  discretion  to  rectify  this  settlement.      The 

De  Biel  v.  Thomson  (a)  was  that  of  a  postnupi 

1 
(a)  3   Beav.  469;    8,  C.   sub       \2  CL  ^  JPim45. 
nomine,  Hammeniey  v,  De  Biel^ 
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tloaeol,  and  did  not  deal  with  the  question  which  has  .      1855. 

ajriseo  here.     I  may  also  observe,  that  the  settlement  in      ^"^y^^ 

.     ,  Bold 

thucuelias  been  impressed  with  a  stamp  equivalent  to  «. 

lOjflOOi  HOTCHINSOII. 


The  Lord  Chancellor. 

I  have  now  looked  into  the  authorities,  and  the  dis-    November  7. 
tuiction  to  which  I  referred  will  be  found  in  the  case  of 
-£07^^  V.  Goldwire  at  the  end  of  the  case  of  Glenorchy 
V.    BomUe{a),  where  Lord  Talbot  says,  "Where  arti- 
cles are  entered  into   before   marriage   and  settlement 
txisde  after  marriage  different  from  those  articles  (as  if 
l>y  articles   the  estate  was  to  be  in  strict  settlement, 
^od  by  the  settlement  the  husband  is  made  tenant  in 
tul,  whereby  he  hath  it  in  his  power  to  bar  the  issue), 
^His  Court  will   set  up  t^ie  articles  against  the  settle- 
Hnent.     But  where  both  articles  and  settlement  are  pre- 
vious to  the  marriage,  at  a  time  when  all   parties  are 
^^  liberty,  the  settlement  differing  from  the  articles  will 
^^^  taken  as  a  new  agreement  between  them  and  shall 
^ontroul  the  articles.     And  although  in  the  case  of  West 
^nd  Eriaef/f  Michaelmas,   17^6,  in  the  Court  of  Ex- 
clicquer,  and  afterwards  in  the  House  of  Lords  in  17^, 
the  articles  were  made  to  controul  the  settlement  made 
^fore  marriage,  yet  that  resolution  no  way  contradicts 
the  generid  rule ;  for  in  that  case  the  settlement  was  ex- 
pv^tsly  mentioned  to  be  made  in  pursuance  and  per- 
fomaoee  of   the  said   marriage   articles,   whereby  the 
intent  appeared  to  be  still  the  same  as  it  was  at  the 
flaking  of  the  articles.'*     That  was  what  I  had  in  my 
Biind,  but  I  also  stated  my  impression  that  the  later 

authorities 
(a)  C0.  Temp.  Tatbvl,  p.  20. 
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1855.  authorities  had  departed  from  the  principles  to  be  fo 
in  the  older  cases.  The  doctrine  now  is,  that  whi 
settlement  purports  to  be  in  pursuance  of  articles  ent 
into  before  marriage  and  there  is  any.  variance,  ther 
evidence  is  necessary  in  order  to  have  the  settlei 
corrected ;  and  although  the  settlement  contains  no 
ference  to  the  articles,  yet  if  it  can  be  shown  that 
settlement  was  intended  to  be  in  conformity  with 
articles,  yet  if  there  is  clear  and  satisfactory  evid 
showing  that  the  discrepancy  had  arisen  from  a  mist 
the  Court  will  reform  the  settlement  and  make  it  confi 
able  to  the  real  intention  of  the  parties.  This  was  < 
in  the  case  of  Rogers  v.  Earl  (a),  where  parol  evid 
was  admitted  to  prove  a  mistake  of  a  solicitor  in  ta 
instructions  for  a  settlement;  all  the  facts  hoii 
do  not  appear  in  that  report,  but  they  are  fully  det 
by  Lord  St  Leonards,  in  the  first  volume  of  his  Ven 
and  Purchasers,  page  ^64.  A  similar  equity  was  a< 
nistered  in  the  case  of  Young  v.  Young,  the  facts  of  w 
are  stated  by  Sir  Thomas  Clarke,  in  his  judgment  ii 
case  o(  Rogers  v.  Earl  {a),  and  are  these,  "  The  Plai 
married  Lucy,  a  Defendant  and  an  infant;  the  bus! 
stated  or  drew  by  way  of  instructions  to  his  atto 
what  the  wife*s  fortune  then  was,  and  agreed  to  ad 
much,  to  be  settled  in  strict  settlement,  and  like 
stated  that  the  intended  wife  had  a  prospect  ol 
additional  fortune  to  which  he  agreed,  provided  it  did 
exceed  1,000/ ,  to  add  a  like  sum  to  be  likewise  sel 
strictly,  and  he  to  have  the  excess.  The  settlement 
prepared  according  to  the  instructions,  but  the  solic 
having  in  the  margin  of  the  draft  added  double  the  a 
the  settlement  was  prepared  and  executed  accordioj 
that  mistake.  Parol  evidence  was  admitted  to  prove 
mistake,  that  is,  the  settlement  was  first  shown  to  di 

{) 
(fl)  1  Dkk.  294. 
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/rocn  the  written  instructions,  and  parol  evidence  of  the        1855. 
counsel  and  attorney  was  then  received  to  prove  the  mis-      ^'^^^ 

CaJclc."  v. 

Hutchinson. 

In  these  and  other  cases  referred  to  by  Lord  St. 

jC0^47nard8f  the  settlements  were  rectified  and  the  later 

fli.i2t.horitie8  have  put  the  matter  upon  the  true  footing, 

«.^.,  that  if  it  is  perfectly  palpable  that  there  has  been  a 

mistake  on  which  the  settlement  has  been  made,  the 

Court  will  admit  evidence  to  correct  it.     The  question 

l>efore  me  is,  whether  I  am  satisfied  that  the  settlement 

liere  has  been  made  in  error.     I  think  in  this  case  it  is 

put  beyond  all  doubt     The  agreement  was  written  out 

by  the  son,  in  the  shape  of  articles  which  were  shown  to 

Sir  W.  Hutchinson,  his  father,  and  approved  by  him.    It 

iv&s  argued,  that  they  were  only  Mr.  Hold's  instructions, 

but  there  was  no  attempt  on  the  part  of  Sir  W.  Hutchin- 

san  to  alter  them  after  they  were  submitted  to  him. 

On  the  whole,  I  am  clearly  of  opinion  that  the  set- 
tlement was  framed  in  error.  I  do  not,  however,  think 
that  this  is  a  legitimate  deduction  from  the  settlement 
itself;  and  if  the  Master  of  the  Rolls  was  of  that 
opinion,  I  disagree  with  him,  but  I  am  not  satisfied  that 
such  was  his  opinion.  At  all  events,  1  may  say  I  en- 
tirely concur  with  him  in  thinking  that  the  Plaintiff  is 
entitled  to  the  relief  which  he  seeks,  and  therefore  this 
appeal  must  be  dismissed  with  costs. 
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Nov,  7,  8.  HUNT  V.  DORSETT. 

Before  r-*«  fTlHIS  was  an  appeal  against  part  of  an  order  made  < 

cellar  Lord  the  8th  May  1855,  on  a  motion  for  a  decree  I 

Cranworth.  jjjg  Vice-chancellor  Stuart  upon  the  construction  of  t 

A  testator  gave  ^jn  ^f  j^^es  Smith.     By  that  will  the  testator  gave  i 
his  real  and  "^  ^ 

personal  estate  his  real  and  personal  estate  to  trustees  upon  druai  tb 

trii8™tosell"    ^^^Yf  *^  ^^®  expiration  of  twenty-one  years  after  ti 

and  convert      decease  of  the  survivor  of  his  ten  nephews  and  niece 

pay  the  interest  should  sell  his  real  estate  and  stand  possessed  of  the  pr 

and  annual       ceeds,  and  of  his  personal  estate  upon  trust,  inter  aUa^ 

produce  to  his 

ten  nephews      pay  the  rents,  interest  and  annual  produce  to  his  t 

and  nieces  no-  nephews  and  nieces,  nominatim,  who  should  be  livi 

minatim  for  . '  '  ' 

their  respective  at  the  time  of  his  decease,  in  equal  shares  and  prop* 

their  respective  ^^^"s,  such  several  shares  to  be  paid  during  their  live 

deceases  the      and  the  testator  declared,  that  as  to  the  shares  of  fl 

nephew  or        rents,  interests  and  annual  produce  to  be  taken  by   1 

niece  so  dying  g^jd  nephews,  the  same  to  be  paid  to  them  respective 

"  to  be  held  m  "^  '^  ^ 

trust  for  all  and  during  their  respective  lives,  or  until  they  or  any  of  tb^ 
drenVr^chUd*    should  at  any  time  or  times  after  his  the  said  testato 

of  my  said        decease  become  and  be  declared  bankrupts  or  bankn^ 

nephews  and 
nieces,  who 
being  a  son  or 

sons  should  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters  Axw 
attain  that  age  or  marry,  to  be  divided  between  and  amongst  such  kit  children,  if  n» 
than  one,  in  equal  shares  and  proportions ;  and  if  any  one  or  more  of  them  my  m 
nephews  and  nieces  shall  not  have  any  child,  who  being  a  son  shall  attain  tweca 
one,  or  being  a  daughter  shall  attain  that  age  or  marry  under  it,  then  and  in  eacfcs 
any  such  case  as  well  the  original  share  or  shares  of,  as  also  the  share  or  shares  0 
viving  or  accruing  to  each  or  any  such  last- mentioned  nephew  or  niece  and  hb  or 
child  or  children,  or  to  such  child  or  children  only  in  possession  or  expectancy,  0 
shall  go  and  accrue  to  and  vest  in  the  survivors  or  survivor  or  others  or  other  of  tha 
my  said  nephews  and  nieces  and  their  respective  children,  at  and  in  such  and 
same  times,  shares  and  proportions  and  manner  as  are  hereinbefore  expressed  of  M 
concerning  their  respective  original  shares."  &c.     One  of  the  nephews  having  d2 
leaving  an  only  child,  an  infant, — Held,  that  such  only  child  exclusively  became  p 
sumptively  entitled  to  his  father's  share,  subject  to  its  going  over  as  provided  by 
will  in  the  event  of  his  dying  under  twenty-one  without  children. 
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or  sBj  execution  should  issue  against  them  or  any  of       1855. 
theiD^  their  or  any  of  their  lands  or  tenements,  goods  or 
chattels,  or  any  part  thereof,  or  they  or  any  of  them 
*  should  take  the  benefit  of  any  Act  of  Parliament  made 
or    to  be  made  for  the  discharge  or  relief  of  insolvent 
debtors,  or  enter  into  any  general  composition  with  his 
or  their  respective  creditors,  or  any  body  or  class  of  them, 
^or  payment  of  a  part  only  of  their  or  his  respective 
debts  in  8atis£Eu:tion  of  the  whole,  or  make  any  assign* 
ment  or  disposition  of  his  or  their  estate  and  effects,  or 
the  greater  part  thereof,  for  the  benefit  of  his  or  their 
^respective  creditors,  or  in  any  manner  become  insolvent ; 
and  on  the  happening  of  any  such  bankruptcy  or  in* 
solvency,  or  on  any  such   composition  with  creditors 
being  made  as  aforesaid,  then   and  immediately  there- 
after, and  likewise  from  and  a(\er  the  respective  deceases 
of  each  of  them  his  nephews  and   nieces,  the  several 
children  of  his  said  sister  Sarah  JDorsett,  the  testator's 
will  was,  that  the  part  or  share  which  the  nephew  or 
iriece  so  becoming  bankrupt  or  insolvent,  compounding 
W'itb  creditors  or  dying  respectively  as  aforesaid,  should 
bitve  been  entitled  in  his  or  her  lifetime,  of  or  in  the 
i^^nts,    interest  and  other  annual   produce    of  his  the 
sa.id  testator's  said  real  and  personal  estate  until  sold  and 
converted,  and   the  monies   to  arise   therefrom  or   the 
residue  thereof  as  the  case  might  be,  and  also  a  like 
part  or  share  of  or  in  the  capital  or  principal  monies  to 
arise  from  the  sale  or  conversion  of  his  said  real  and 
personal  estate  when  effected,  and  the  stocks,  funds  or 
securities  in  or  upon  which  such  monies  might  be  in- 
vested, should  go  and  be  held  in  trust  for  all  and  every 
the  children  or  child  of  his  said  nephews  and  nieces,  who 
being  a  son  or  sons  should  attain  the  age  of  twenty-one 
y^^rs,  or  being  a  daughter  or  daughters  should  attain 
^^  age  or  marry  under  it,  to  be  divided  between  and 
•"Oongst  such  last  children,  if  more  than  one,  in  equal 

shares 
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1855.  shares  and  proportions,  and  their  respective  executorsj 
administrators  or  assigns ;  and  if  there  should  be  but  one 
such  child,  then  the  whole  of  each  such  share  as  afore- 
said to  be  in  trust  for  such  one  child,  his  or  her  execu- 
tors, administrators  or  assigns.  And  the  will  also  coq. 
tained  a  proviso,  that  if  any  one  or  more  of  them  bis  sut 
nephews  and  nieces,  the  several  children  of  his  sai. 
sister,  Sarah  Dorsett,  should  not  have  any  child,  wb 
being  a  son  should  attain  the  age  of  twenty-one  year* 
or  being  a  daughter  should  attain  that  age  or  mara 
under  it,  then  and  in  each  or  any  such  case  as  well  til 
original  share  or  shares  of,  as  also  the  share  or  shar— 
surviving  or  accruing  to  each  or  any  such  last-mentionv 
nephew  or  niece  and  his  or  her  child  or  children,  or 
such  child  or  children  only  in  possession  or  expectant 
respectively  as  aforesaid,  of  or  in  the  monies  to  arise  "1 
the  sale  and  conversion  of  his  the  said  testator's  said  r^ 
and  personal  estates,  and  the  rents,  interest  and  othm 
annual  produce  thereof,  should  go  and  accrue  to  and  y^tf 
in  the  survivors  or  survivor  or  others  or  other  of  them  K 
said  nephews  and  nieces  and  their  respective  children 
any),  or  to  or  in  such  children  only  as  the  event  mi^ 
be,  at  and  in  such  and  the  same  times,  shares,  prop^ 
tions  and  manner  as  were  thereinbefore  expressed  of  auJ 
concerning  their  respective  original  shares  or  interests 
or  in  the  monies  to  arise  from  the  sale  and  conversion 
his  said  real  and  personal  estates,  and  the  rents,  issi^ 
and  other  annual  produce  thereof,  under  the  several  tnx^ 
thereinbefore  declared  thereof,  or  as  near  thereto  as  c^- 
cumstances  would  permit. 

The  testator  died  on  the  24th  February  18j29,  leavi  i 
his  ten  nephews  and  nieces  surviving  him ;  three  of  th^ 
died  soon  after  without  issue,  four  had  married  and  1^ 
children,  and  three  remained  unmarried.  John  Srn^ 
Dorsett,  one  of  the  nephews,  died  on  the  11th  Atti^ 

184 
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1840,  leaving  J.  Aldridge  Dorsett,  his  only  child,  him        1855. 
smm  raving.    Another  of  the  testator's  sons,  William  Smith 
.M^^^nett,  became  bankrupt  and  had  a  family. 

The  bill  was  filed  by  the  trustees  for  the  declaration  of 
Cl^^  Court  as  to  the  rights  of  the  parties,  first,  as  to  the 
^Viare,  the  income  of  which  was  paid  to  John  Smith  Dor- 
m^€t  during  his  life,  whether  on  his  decease  his  only  child, 
•^  Aldridge  Dorsett,  alone  became  presumptively  entitled 
'thereto,  so  that  the  same  would  vest  in  him  alone  on  at- 
taining bis  age  of  twenty-one  years,  or  whether  all  the 
cliildren  of  the  other  nephews  and  nieces  of  the  testator 
became  presumptively  or  otherwise  entitled  thereto  along 
iprith  J,  Aldridge  Dorsett;  and,  secondly,  as  to  the  share, 
the  income  of  which  was  payable  to  William  Smith  Dor- 
si^tt  before  the  determination  of  his  life  estate  therein, 
"w^liether  on  the  determination  of  his  life  estate  therein 
his  six  children   alone  became  presumptively  entitled 
thereto,  so  that  the  same  would  vest  in  them  alone  on 
Attaining  their  ages  of  twenty-one  years,  or  whether  all 
the  children  of  the  ot,her  nephews  and  nieces  became 
"presumptively  or  otherwise  entitled  thereto  along  with 
his  six  children. 

The  Vice-Chancellor  declared  that  the  share  of  John 
S'mth  Dorsett  was  to  be  held  upon  his  death  in  trust  for 
his  son  J.  Aldridge  Dorsett,  and  all  or  every  the  chil- 
dren bom  or  to  be  born  of  the  testator's  other  nephews 
«Jfid  nieces  per  capita  and  not  per  stirpes.  The  Vice- 
^l^ancellor  made  a  similar  declaration  with  respect  to 
the  share  of  William  Smith  Dorsett^  the  son,  who  had 
'^^come  bankrupt.  From  that  decree  J,  Aldridge  Dor- 
•^^,  the  son  o(J.  S.  Dorsett,  the  deceased  nephew,  now 
appealed  to  the  Lord  Chancellor. 

Mr.  Wtgram  and   Mr.  Nalder,  in   support    of   the 
*^Ppeal. 

The 


DORSETT. 
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1855.  The  Vice-Chancellor  felt  himself  bound  to  adopt  the 

^^P^^'       literal  construction^  and  to  hold  that  all  the  children  of 
V.  all  the  nephews  and  nieces  took  per  aynta.   We  submit, 

however,  that  the  general  intention  will  best  be  carried 
out  by  holding  that  the  children  of  a  deceased  nephew 
or  niece  were  to  take  per  stirpes.  Slight  expressioos  in 
a  will  are  sufficient  to  induce  the  Court  to  adopt  the  in- 
terpretation for  which  we  contend,  and  in  this  will  the 
words,  "  respective  children,"  in  the  clause  as  to  8U^viT0^ 
ship  and  accruer,  quite  justify  that  construction ;  BreU^» 
Ilorton  (a),  Hawkins  v.  Hamerton  (6),  Key  v.  JKiy  (c). 

Mr.  Elmsley  and  Mr.  SoutAgcUe,  for  some  of  the 
nephews  who  supported  the  Appellant's  view. 

Mr.  Bacon,  Mr.  RoH,  Mr.  AmphUti  and  Mr.  WA- 
worth,  contra,  in  support  of  the  Vice-Chancdlor's 
decree. 

We  submit  that  the  construction  of  the  Vice-Chancellor 
gives  effect  to  the  literal  import  of  the  language  used  by 
the  testator,  and  it  is  a  firmly-established  canon  of  con- 
struction that  words  in  a  will  are  not  to  be  altered  by  a 
conjectural  interpretation ;  in  the  present  case  there  is 
nothing  inconsistent  in  the  whole  frame  of  this  will  with 
the  probable  intention,  and  it  might  well  be  that  the 
testator  intended  to  make  all  his  nephews  and  niecet 
take  equally,  while  their  families  should  take  unequally* 

Mr.  Malins  and  Mr.  Simpson  for  the  trustees. 

Mr.  Wiffram,  in  reply. 

The  Lord  Chancellor. 

I    cannot    concur   with   the  Vice-Chancellor  in  tte 

construction 

(a)  4  Beav,  239.  (c)  4  De  G.  Mac.  *  G.  73. 

(6)  16  ^ijh.  410. 
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latroction  wbicb  he  has  put  upon  this  will.  It  is  1855. 
loobtedly  a  difficult  task  to  construe  wills  so  am- 
^laoasly  framed.  I  quite  agree  with  the  Vice-Chan- 
lor  in  the  general  principles  of  construction  which  he 
a  emmcfatedy  as  to  giving  effect  to  the  literal  import 
the  words.  I  have  invariably  adhered  to  the  rule, 
ftt  where  tbere  is  no  ambiguity  in  the  words  themselves, 

other  construction,  than  that  which  the  words  im- 
rt,  ought  to  be  given ;  but  where  the  language  is  so 
aiiMed  as  to  admit  of  more  than  one  interpretation,  I 
nk  it  is  not  an  improper  canon  of  construction  which 
ms  against  an  irrational  mode  of  enjoying  the  property 
queathed.  Here  nothing,  as  it  appears  to  me,  could 
▼e  been  teas  in  the  testator's  mind  than  that  which 
mid  be  the  result  of  the  construction  which  the  Vice- 
imicellor  has  adopted.  It  is  true  the  words  used  are 
ibiguous  and  admit  both  of  the  construction  which,  in 
.  probability,  would  give  effect  to  the  intention  of  the 
itator,  and  abo  of  that  construction  which  would,  in  my 
linion,  defeat  it.  The  question  is,  what  was  meant  by 
e  phrase  **  and  from  and  after  the  respective  deceases 

each  of  them  my  said  nephews  and  nieces  the  part  or 
are  &c.  shall  go  and  be  held  in  trust  for  all  and  every 
e  children  or  child  of  my  said  nephews  and  nieces,  &c. 

be  divided  between  and  among  such  last-mentioned 
lildren  if  more  than  one  in  equal  shares  and  proportions, 
c."  Does  it  mean  the  children  of  all  his  nephews  and 
eces,  or  only  of  those  last  spoken  of  ?  If  it  referred  only 
'  the  latter  it  would  be  confined  to  the  children  of  those 
^iiig;  and  that  seems  to  roe  the  most  probable  construc- 
>B|  while  the  clause  will  then  bear  its  natural  meaning ; 
>t  I  do  not  confine  ao-yself  to  the  consideration  of  that 
^*>ae  alone.  My  view  is  supported  by  what  follows,  and 
*ich  shows  that  it  is  the  proper  construction.  The  les- 
op  proceeds  to  say — "  if  any  one  or  more  of  my  said 
>hew8  and  nieces  shall  not  have  any  child,  who  being 

a  son 
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a  son  shall  attain  the  age  of  twenty-one  years,  or  being  s^^. 
daughter  shall  attain  that  age  or  marry  under  it,  therr^ 
and  in  each  or  any  such  case,  as  well  the  original  shai 
or  shares  of  as  also  the  share  or  shares  surviving  o 
accruing  to  each  or  any  such  last-mentioned  nephew 
niece  and  his  or  her  child  or  children  only  in  possessio 
or  expectancy,  &c.  shall  go  and  accrue  to  and  vest  in  ti 
survivors  and  survivor  or  others  or  other  of  them  my  sa? 
nephews  and  nieces  and  their  respective  children  :**  ih^m^   ^ 
is  to  say,  if  any  child  now  under  twenty-one  should  c^ft  f^ 
before  attaining  that  age,  it  is  to  go  to  the  nephews  a  ^tm  </ 
nieces  and  not  the  other  children.    In  my  opinion,  the^x:*^^ 
fore,  the  decree  of  the  Vice-Chancellor  is  inaccurate     mm 
not  providing  for  the  contingency  of  the  share  of  a  cimmlcl 
dying  under  twenty-one  going  over  in  the  way  I  hsL'vc 
pointed  out ;  and  unless  the  language  used  by  the  ties* 
tator  were  such  that  it  could  not  admit  of  any  other  cois- 
struction  than  that  adopted  by  the  Vice-Chancellor,     I 
should  not  adopt  it.     In  this  case,  however,  the  testator 
has  clearly  intimated,  that  the  children  of  his  nephemrs 
and  nieces  were  to  take  per  stirpes;  for  he  provides  that 
the  share  of  such  child  dying  under  twenty-one  shall  g<i 
to  the  nephews  and  nieces  and  their  children  or  tbc 
children  only,  as  the  case  might  be,  ''at  and  in  such 
manner  as  are  hereinbefore  expressed  of  and  concerning 
their  respective  original  shares,  &c.,'*  thus  manifesting 
that  what  he  had  said  before,  also  carried  the  shares  of 
nephews  or  nieces  dying,  to  their  respective  children.       * 
think,  therefore,  that  on  the  death  of  John  Smith  Dom^"^ 
his  share  must  be  taken  to  have  passed  to  his  son,  subje^=^^ 
to  its  going  over,  as  the  will  directs,  in  the  event  of  hl-^^ 
dying  under  twenty-one  without  children.     The  decrc^^ 
must  therefore  be  varied. 
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child ren  and  issue     And  as  to  one  other  fourth    part        1855. 
thereof  upon   such   trusts   as   are    hereinafter  declared 
touching  the  sum  of  ^,000/.  Three  per  Cent.  Reduced 
Consolidated  Bank  Annuities  hereinafter  bequeathed  in 
trust  for  my  daughter   Anne  Murray  Frances  Mary 
Hindk  her  husband  children  and  issue     And  as  to  the 
remaining  fourth  part  thereof  upon  such  trusts  as  are 
hereinafter  declared  touching  the  sum  of  20,000/.  Three 
per  Centum  Reduced  Consolidated  Bank  Annuities  here- 
inafter bequeathed  in  trust  for  my  daughter  Maria  Hindle 
her  husband  children  and  issue." 

The  testator  next  proceeded  to  confer  certain  powers 
with  reference  to  his  devised  estates,  and  then  directed 
w  follows : — "  And  I  direct  the  said  George  Jacson 
and  James  Pedder  and  the  survivor  of  them  and  the  exe- 
cutors administrators  and  assigns  of  such  survivor  to 
stand  possessed  of  the  sum  of  20,000/.  Three-and-a-half 
per  Centum  Consolidated  Bank  Annuities  upon  trust  that 
they  my  said  trustees  and  the  survivor  of  them  and  the 
executors  administrators  and  assigns  of  such  survivor  do 
>nd  shall  pay  the  dividends  interest  and  annual  produce 
rfthe  said  sum  of  20,000/.  Three-and-a-half  per  Centum 
Consolidated  Bank  Annuities  to  ray  son  W.  F.  Hindle 
>nd  his  assigns  during  his  life  and  after  his  decease  in 
tnist  during  the  widowhood  of  Elizabeth  his  wife  to  pay 
her  out  of  the  interest  dividends  and  annual  produce  of 
*e  said  sum  of  20,000/.  Three-and-a-half  per  Cent.  Con- 
solidated Bank  Annuities  the  clear  yearly  sum  of  200/. 
hw^  if  she  shall  marry  again  then  after  her  second 
^Jtiage  to  pay  to  her  separate  use  free  from  the  debts 
^engagements  of  any  her  future  husband  the  clear 
•^  of  100/.  only  during  the  then  remainder  of  her 
^nral  life  the  first  of  such  payments  to  be  made  at  the 
^  of  one  calendar  month  after  the  death  of  my  said 
•on  W.  F.  HindUr 
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1855.        use   of   6?.   Jacson    and    J,    Pedder  and    their    heir 

during  the  life  of  J.  F.  Hindle  the  younger  in  trust  tc^ 
preserve  contingent  remainders,  with  remainder  to  th^ 
use  of  John  Chisenhall  Johnson  and  HambUton  Citr^ 
tance  their  executors  administrators  and  assigns  for  th^^ 
term  of  five  hundred  years  upon  the  trusts  thereinafl^^ 
declared,  with  remainder  to  the  use  of  the  first  son  of  tl^^ 
body  of  J.  F.  Hindle  the  younger  in  tail,  with  remaind^.^ 
to  the  use  of  the  second  and  other  sons  of  J.  F.  ^tnc^:^ 
the  younger  severally  and  successively  in  tail,  with  *^^. 
mainder  to  the  use  of  the  daughter  and  daughters  « 
J.  F.  Hindle  the  younger  equally  between  them  if  m  c>^- 
\han  one  in  tail,  with  cross  remainders  between  them  w^ 
tail,  with  similar  limitations  in  use  to  the  testator's  second 
son  W.  F,  Hindle  and  his  sons  and  daughters  in  sue- — ' 
cession,  with  divers  remainders  over,  and  an  ultimate 
remainder  to  the  testator's  own  right  heirs  for  ever. 

The  will  then  contained  the  following  declaration  :— 
^'  And  as  to  for  and  concerning  the  said  term  of  500 
years  hereinbefore  limited  unto  the  said  John  ChisenhaU 
Johnson  and  Hambleton  Custance  their  executors  admini- 
strators and  assigns  as  aforesaid  I  do  hereby  declare  that 
the  same  is  to  them  limited  as  aforesaid  Upon  the  trusts 
and  to  and  for  the  uses  intents  and  purposes  and  subject  to 
the  powers  declarations  and  agreements  hereinafter  de- 
clared and  expressed  of  and  concerning  the  same  that  is 
to  say  in  case  there  shall  happen  to  be  an  eldest  or  only 
son  of  the  body  of  my  said  son  John  Fowden  Hindle 
and  there  shall  happen  to  be  one  or  more  younger  child 
or  children  whether  the  same  be  a  daughter  or  daughters 
or  a  younger  son  or  sons  born  in  the  lifetime  or  in  due 
time  after  the  decease  of  the  said  J.  F.  Hindle  then  upon 
trust  that  they  the  said  J.  C.  Johnson  and  H,  Custance 
or  the  survivor. of  them  or  the  executors  administrators  or 
assigns  of  such  survivor  shall  and  do  either  in  the  life- 
time 
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time  of  the  said  J.  F.  Hifidle  (if  he  shall  so  think  fit  and  1855. 
direct  the  same)  or  else  after  his  decease  by  demise  mort- 
gage or  sale  of  all  or  any  part  of  the  real  estate  to  them 
limited  for  the  said  term  of  500  years  as  aforesaid  or  any 
pwtor  parts  thereof  for  all  or  any  part  of  the  same  term 
or  by  or  out  of  the  rents  issues  and  profits  thereof  or  of 
any  part  thereof  or  by  all  or  any  of  the  ways  and  means 
aforesaid  or  by  such  other  ways  or  means  as  they  or  he 
si^ll  think  fit  raise  and  levy  or  borrow  and  take  up  at 
interest  the  full  sum  of  20,000/  for  the  portion  and  por- 
tions of  such  daughter  or  daughters  younger  son  or  sons 
of  the  said  John  F.  Hindle  to  be  payable"  &c. 

And  then  after  directions  as  to  payment,  and  clauses 
for  maintenance  and  advancement,  the  will  proceeded  as 
follows: — "  And  upon  further  trust  in  case  the  limitation 
nereinbefore  contained  of  my  said  real  estates  to  my  said 
8on  W,  F.  Hindk  or  any  son  or  sons  of  his  body  or  the 
neirs  male  of  the  body  of  any  such  son  or  sons  shall  take 
«fetand  there  shall  happen  to  be  an  eldest  or  only  son 
of  the  body  of  my  said  son  W.  F,  Hindle  and  there  also 
happen  to  be  a  daughter  or  daughters  or  a  younger  son 
or  BODS  born  in  the  lifetime  or  in  due  time  after  the 
^aae  of  my  said  son  W.  F,  Hindle  then  that  they  the 
•aid/.  C.  Johnson  and  H.  Cvstance  or  the  survivor  of 
^Q  or  the  executors  administrators  or  assigns  of  such 
•'Jnrivor  shall  and  do  by  the  ways  and  means  aforesaid 
*any  of  them  levy  and  raise  the  sum  of  ^,000/.  for 
^  portion  or  portions  of  such  daughter  or  daughters 
younger  son  or  sons  to  be  payable  to  such  child  or 
^Mren  respectively  in  such  shares  and  at  such  time* 
^  with  such  limitations  for  maintenance  as  my  said  son 

^*  P.  Hindle  shall  by  any  his  deed  or  will  to  be  exe- 
^W  in  manner  aforesaid  appoint  and  for  want  of  such 
^f^tion  to  be  paid  in  such  manner  and  at  such  times 
'^with  such  proirision  for  maintenance  and  education 
Q  Q  ^  and 
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and  advancement  and  such  benefit  of  survivorship  accrue 
and  other  directions  and  provisions  in  every  respect  aa  t 
the  said  younger  children  and  issue  of  my  said  sc 
W.  F.  Hindle  as  hereinbefore  contained  as  to  the  po 
tions  provided  for  the  younger  children  of  my  said  sc 
J.  F.  Hindle  and  as  if  all  those  directions  had  been  hei 
repeated  and  the  name  of  my  said  son  W.  F.  Mind 
substituted  for  that  of  my  son  J.  F.  Hindle  throughoi 
the  same  And  upon  further  trust  in  case  there  sha 
happen  to  be  a  failure  of  sons  of  the  body  of  my  said  so 
J.  F.  Hindle  and  of  their  issue  and  the  limitations  herein 
before  contained  to  his  daughters  or  the  heirs  of  theii 
Ibodies  or  any  of  the  .subsequent  limitations  hereinbefore 
contained  shall  take  effect  then  that  they  the  said  J.  C 
Johnson  and  H,  Custance  or  the  survivor  of  them  or  th< 
executors  administrators  or  assigns  of  such  survivor  shal 
and  do  by  demise  mortgage  or  sale  of  all  or  any  part  o 
the  real  estate  to  them  limited  for  the  said  term  of  50( 
years  as  aforesaid  or  any  part  or  parts  thereof  for  all  oi 
any  part  of  the  same  term  or  by  or  out  of  the  rent 
issues  and  profits  thereof  or  of  any  part  thereof  or  by  al 
or  any  of  the  ways  and  means  aforesaid  or  by  such  otbei 
ways  or  means  as  they  or  he  shall  think  fit  raise  am 
levy  or  borrow  and  take  up  at  interest  the  full  sum  o 
^0,000/.  and  stand  and  be  possessed  thereof  upon  sud 
trusts  as  are  hereinafter  declared  (that  is  to  say)  As  t 
one  fourth  part  thereof  upon  such  trusts  as  are  herein 
after  declared  touching  the  sum  of  20,000/.  T%reeHMnd 
a-half  per  Centum  Consolidated  Hank  Annuities  kereim 
after  bequeathed  in  trust  for  the  benefit  of  mjf  son  W.  F 
Hindle  his  wife  children  and  issue  as  hereinafter  m«i» 
tioned  As  to  one  other  undivided  fourth  part  thereo 
upon  such  trusts  as  are  hereinafter  declared  touching  tb 
sum  of  20,000/.  Three  per  Cent  Reduced  Consolidatec 
Bank  Annuities  hereinafter  bequeathed  in  trust  for  tbi 
benefit  of  my  daughter  Elizabeth  Hay  her   husbaiM 

childrei 
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cliildren  and  issue  And  as  to  one  other  fourth  part  1855. 
thereof  upon  such  trusts  as  are  hereinafter  declared 
touching  the  sum  of  20,000/.  Three  per  Cent.  Reduced 
Oonsolidated  Bank  Annuities  hereinafter  bequeathed  in 
truist  for  my  daughter  Anite  Murray  Frances  Mary 
l^indle  her  husband  children  and  issue  And  as  to  the 
r^raaining  fourth  part  thereof  upon  such  trusts  as  are 
keveinafter  declared  touching  the  sum  of  20,000/.  Three 
p^r  Centum  Reduced  Consolidated  Bank  Annuities  here- 
in^ler  bequeathed  in  trust  for  my  daughter  Maria  Hindle 
h^Y  husband  children  and  issue." 

The  testator  next  proceeded  to  confer  certain  powers 

^v-i  th  reference  to  his  devised  estates,  and  then  directed 

a^     follows : — "  And  I  direct   the    said   George  Jacson 

9LWM^  James  Pedder  and  the  survivor  of  them  and  the  exe- 

cms^ors  administrators   and   assigns  of  such  survivor  to 

»*«fcjid  possessed  of  the  sum  of  20,000/.  Three-and-a-half 

P^r  Centum  Consolidated  Bank  Annuities  upon  trust  that 

**^^  my  said  trustees  and  the  survivor  of  them  and  the 

^^^cutors  administrators  and  assigns  of  such  survivor  do 

*"^^  shall  pay  the  dividends  interest  and  annual  produce 

^*^  the  said  sum  of  20,000/.  Three-and-a-half  per  Centum 

^^^nsolidated  Bank  Annuities  to  my  son  W.  F.  Hindle 

"^«i  his  assigns  during  his  life  and  after  his  decease  in 

^*^^-»8t  during  the  widowhood  of  Elizabeth  his  wife  to  pay 

■^^rout  of  the  interest  dividends  and  annual  produce  of 

^■'^^  said  sum  of  20,000/.  Three-and-a-half  per  Cent.  Con- 

•^^1  idated  Bank  Annuities  the  clear  yearly  sum  of  200/. 

*^^^t  if  she  shall   marry   again  then    after    her  second 

^"^^rriage  to  pay  to  her  separate  use  free  from  the  debts 

***«!  engagements  of  any  her  future  husband  the  clear 

•^^■n  of  100/.  only  during  the   then  remainder  of  her 

lE^a^tural  life  the  first  of  such  payments  to  be  made  at  the 

end  of  one  calendar  month  after  the  death  of  my  said 

•on  W.  F.  HindUr 

The 
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J  855.  The  will  then  contained  a  further  trust  as  to  the  lui 

of  20,000/.  Three-and-a-half  per  Cent.  Consolidated  Ban 
Annuities,  from  and  after  the  death  of  the  testalor*8  so 
W.  F.  Hindle  subject  to  the  said  provision  for  W.  1 
Hindle's  wife  during  her  widowhood  and  life,  for  all  an 
every  or  such  one  or  more  of  the  child  or  children  of  F 
F.  Hindle^  and  to  be  paid  to  them  at  such  times  and 
more  than  one  in  such  shares  with  such  conditions  a 
limitations  over  being  for  the  benefit  of  some  or  ones 
them  as  W.  F.  Hindle  should  by  deed  or  will  direct. 
appoint  and  in  default  of  and  subject  to  any  such  dir- 
tion  and  appointment  in  trust  for  all  and  every  the  ch 
and  children  of  W.  F.  Hindle  in  the  manner  in  the  w. 
in  that  behalf  mentioned. 

Th^  will  next  proceeded  to  provide  as  follows  :- 
"  Provided  always  that  if  there  shall  not  be  any  child 
the  said  W.  F.  Hindle  or  if  there  shall  be  any  such  ai 
all  such  children  shall  die  being  sons  under  the  age 
twenty-one  years  or  being  daughters  under  that  age  a 
unmarried  or  if  all  or  any  part  of  the  said  sum  of  20,00 
Three-and-a-half  per  Cent.  Consolidated  Bank  Annuit 
shall  not  become  vested  in  or  belong  to  such  children  tl 
the  trustees  shall  be  possessed  of  the  said  sum  of  20,00 
Three-and-a-half  per  Cent.  Consolidated  Bank  Annuit 
or  so  much  thereof  as  shall  not  have  become  vested  in 
belong  to  such  children  upon  trust  as  to  the  sum  of  2,00 
Three-and-a-half  per  Cent.  Consolidated  Bank  Annuit 
part  thereof  for  such  person  or  persons  and  in  such  pi 
shares  and  proportions  and  for  such  estate  or  estates 
terest  or  interests  as  ray  said  son  W,  F,  Hindle  by  i 
deed  or  deeds  writing  or  writings  with  or  without  poi 
of  revocation  to  be  sealed  and  delivered  by  him  in 
presence  of  and  to  be  attested  by  two  or  more  credi 
witnesses  or  by  his  last  will  and  testament  or  any  cod 
thereto  to  be  by  him  signed  and  published  in  the  prese 
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of  and  to  be  attested  by  three  or  more  such  witnesses  shall        1856. 
direct  or  appoint." 

And  the  testator  disposed  of  the  residue  of  the  sum  of 
SO,000/.toand  in  favour  of  his  children,  grandchildren,  and 
more  remote  issue,  as  therein  expressed  :  he  then  directed 
as  follows : — "  I  direct  the  said  Oeorge  Jacson  and  James 
Pedder  and  the  survivor  of  them  to  stand  possessed  of 
the  sum  of  20,000?.  Three  per  Cent.  Reduced  Consoli- 
dated Bank  Annuities  in  trust  from  time  to  time  during 
the  natural  life  of  my  daughter  Elizabeth  Hay  to  pay 
the  dividends  interest  and  annual  produce  of  the  said  sum 
of  20,000/  Three  per  Cent.  Reduced  Consolidated  Bank 
Annuities  as  the  same  shall  accrue  and  without  anticipa- 
tion into  the  proper  hands  of  her  the  said  Elizabeth  Hay 
or  to  such  person  or  persons  as  she  in  writing  with  her 
proper  hand  shall  notwithstanding  her  present  or  any  future 
coVerture  appoint  for  her  sole  and  separate  use  free  from 
Ae    power  control  debts  and  engagements  of  any   her 
"Usband  and  for  which  her  own  receipts  signed  with  her 
hand  shall  from  time  to  time  be  a  good  and  effectual 
discharge  and  from  and  after  her   death   in    case    she 
•nail  leave   a  husband  her   surviving  to    pay  to  such 
"tisband  during  the  remainder  of  his  life  out  of  the  in- 
^^^'est  dividends  and  annual  produce  of  the  said  sum  of 
^»CMX)/.  Three  per  Cent.  Reduced  Consolidated  Annuities 
•*><ili  annual  sum  not  exceeding  the  annual  sum  of  300/. 
**  %lie  my  Said  daughter  JElizabeth  Hay  shall  by  any  last 
^'11  and  testament  in  writing  or  any  writing  in  the  nature 
^f  at  will  to  be  by  her  signed  in  the  presence  of  three  or 
'^^ore  credible  witnesses  appoint  and  in  default  of  ap- 
pointment the  annual  sum  of  300/.  and  from  and  imme* 
diatcly  after  the  decease  of  the  said  Elizabeth  Hay  then 
»«  to  the  said  sum  of  20,000/.  Three  per  Cent.  Reduced 
Cbhsolidated  Bank  Annuities  subject  to  the  provision  for 
n^r  husband  as  aforesaid  upon  trust  for  all  and  every  or 

such 
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1855.  such  one  or  more  of  the  child  and  children  of  the  taid 
Elizabeth  Hay''  as  therein  mentioned:  "  Pro?idec 
always  that  if  there  shall  not  be  any  child  of  the  aaic 
Elizabeth  Hay  or  if  there  shall  be  any  such  childrei 
and  all  and  every  such  children  being  sons  shall  die 
without  issue  before  they  shall  attain  their  ages  of  twenty- 
one  years  or  being  daughters  shall  die  before  they  shall 
attain  their  ages  of  twenty-one  years  without  having  been 
married  or  if  all  or  any  part  of  the  said  sum  of  20,OOOZi 
Three  per  Cent.  Reduced  Bank  Annuities  shall  not  have 
become  vested  in  or  belong  to  such  children  then  the 
said  trustees  shall  be  possessed  of  the  said  sum  of  20,0002 
Three  per  Cent.  Reduced  Consolidated  Bank  Annuitief 
or  so  much  thereof  as  shall  not  have  become  vested  in  oi 
belong  to  such  children  upon  trust  as  to  the  sum  o 
2,000/.  part  thereof  for  such  person  or  persons  and  ii 
such  parts  shares  and  proportions  and  for  such  estate  oi 
estates  interest  or  interests  as  my  said  daughter  Elizabetl 
Hay  notwithstanding  coverture  by  any  deed  or  deedi 
writing  or  writings  with  or  without  power  of  revocation  U 
be  sealed  and  delivered  by  her  in  the  presence  of  and  U 
be  attested  by  two  or  more  credible  witnesses  or  by  hei 
last  will  and  testament  or  any  codicil  thereto  or  anj 
writing  in  the  nature  thereof  signed  and  published  in  thi 
presence  of  and  to  be  attested  by  three  or  more  sucl 
witnesses  shall  direct  or  appoint  and  as  to  the  residue  o 
the  said  sum  of  20,000/.  Three  per  Cent  Reduced  C'Onsa 
lidated  Bank  Annuities  (and  also  as  to  the  said  sum  o 
2,000/.  Three  per  Cent.  Reduced  Consolidated  BanI 
Annuities  part  thereof)  in  default  of  such  appointment  a 
aforesaid  or  so  much  thereof  as  shall  not  be  so  appointee 
in  trust  for  and  to  be  divided  amongst  such  other  of  m] 
children  grandchildren  or  more  remote  issue  and  to  g< 
and  be  paid  to  him  her  or  them  at  such  time  or  timei 
and  in  such  shares  and  proportions  and  with  such  pro 
visoes  conditions  and  limitations  over  (such  limitation] 

ovei 
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(» vcr  being  for  the  benefit  of  some  or  one  of  them)  as  my  1855. 
MLm^l  daughter  Elizabeth  Hay  shall  by  any  deed  or  deeds  ^^'^^ 
w-iting  or  writings  with  or  without  power  of  revocation  ©. 

tx^      be  sealed  and  delivered  by  her  in  the  presence  of      Taylor. 
B,MM^  to  be  attested  by  two  or  more  credible  witnesses  or 
\>^^  her  last  will  and  testament  or  any  codicil  thereto  or 
v^x-^ting  in  the  nature  thereof  to  be  by  her  signed  and 
p^u^Uished  in  the  presence  of  three  or  more  credible  wit- 
nesses notwithstanding  coverture  direct  or  appoint  and 
a^    to  the  whole  if  no  such  appointment  shall  be  made  or 
so    much  thereof  as  shall  not  be  so  appointed  upon  trust 
fov-  and  to  be  divided  amongst  such  other  my  children 
grandchildren  and  more  remote  issue  (exclusive  of  my 
»OKi  John  and  his  issue)  as  shall  be  living  at  the  death  of 
my  said  daughter  Elizabeth  share  and  share  alike  the 
S^^uidchildren  and   more  remote  issue  to  stand  in   the 
place  of   their  respective  parents  and  to   take  equally 
&txiongst  them  if  more  than  one  such  share  only  as  their 
ir^^pective  parents  would  if  living  have  taken." 

The  testator  then  directed  the  same  trustees  to  stand 

possessed  of  a  further  sum  of  20,000/.  Three  per  Cent. 

^^^uced  Consolidated  Bank  Annuities  upon  trusts  in 

favour  of  his  daughter  A.  M.  F.  M.  Hindle  and  any 

•husband  who  might  survive  her  and  her  children,  similar 

^  those  above  mentioned  with  reference  to  the  sum  of 

^^ock  given  in  favour  of  Elizabeth  Hay  her  husband 

•nd  children,  with  remainder  in  the  event  of  no  son  of 

'^^  -3f.  F.  M.  Hindle  attaining  twenty-one  and  daughter 

**^itiing  twenty-one  or  marrying  as  to  2,000/.,  part  of 

^**^  SOfOOO/.  stock,  as  she  by  deed  or  will  should  appoint, 

^'^d  as  to  the  residue  thereof  upon  trusts  in  favour  of  the 

^^^aior's  children,  grandchildren  and  more  remote  issue 

*^    tlierein  expressed.     The  testator  then  directed  the 

^OdQ  two  trustees  to  stand  possessed  of  the  further  sum 

^•^  SO,000/.  Three  per  Cent.  Reduced  Consolidated  Bank 

Annuities 
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1855.  Annuities  upon  trusts  for  the  benefit  of  his  dacight 
Maria  Hindle  her  husband  and  children,  with  pow 
to  dispose  of  2,000/.  stock  part  thereof;  and  he  disposi 
of  the  residue  thereof,  in  the  event  of  no  son  attiuni! 
twenty-one  or  daughter  attaining  twetity-ohe  or  marrjrir 
upon  trusts  similar  to  those  above  mentioned  in  respect 
the  20,000/.  stock  given  in  favour  of  Elizabeth  Hay  h 
husband  and  children. 

The  testator  then,  after  giving  c6^tain  legades,  pre 
ceeded  as  follows : — "  And  whereas  my  son  in  la 
Captain  Hat/  is  now  the  eldest  captain  of  his  regimei 
and  may  be  desirous  wh^n  ian  opportunity  ofiers  to  pu 
chase  a  majority  or  a  Iteutenaht^colonelcy  now  I  c 
authorize  and  empower  my  trustees  to  advance  and  let 
to  my  said  son  in  law  on  his  own  bond  forth  atkd  o 
of  the  20,000/.  Three  per  Centum  Reduced  Consolidati 
Bank  Annuities  which  I  have  hereinbefore  given  for  tl 
benefit  of  my  daughter  Elizabeth  Hay  and  her  fami 
(in  case  she  shall  by  any  writing  under  her  hand  desi 
the  same  to  be  done)  for  and  towards  the  purchase  of 
majority  for  my  said  son  in  law  in  his  present  or  ai 
other  regiment  in  His  Majesty's  service  any  sum  not  e: 
ceeding  2,000/;  and  for  and  towards  the  purchase  of 
lieutenant-colonelcy  any  further  sum  not  exceeding  U 
further  sum  of  2,000/.  to  be  given  to  the  said  tmste 
of  the  said  sum  of  20,000/.  Three  per  Centum  Reduce 
Consolidated  Bank  Annuities  from  whence  such  sutnssha 
be  advanced  and  to  be  conditioned  for  the  payment  of  xi 
principal  and  interest  by  my  said  son  in  law  in  case  t 
shall  sell  his  said  commissions  or  to  be  paid  at  his  deal 
which  shall  first  happen  Provided  always  and  I  d 
hereby  declare  my  will  and  mind  to  be  that  in  case  m 
said  son  in  law  shall  survive  his  said  wife  and  my  sd 
trustees  shall  have  advanced  to  him  any  sum  or  sums  < 
money  under  the  power  last  hereinbefore  cbiitatned 

sha 
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shall  be  lawful  for  my  said  trustees  to  deduct  from  the         1855. 
aoDual  sum  payable  to  my  said  son  in  law  interest  after 
the  rate  of  4/.  per  cent,  per  annum  upon  the  sum  or  sums 
of  money  to  be  lent  for  the  purposes  aforesaid  until  such 
sum  or  sums  of  money  shall  be  repaid  to  my  said  trustees.** 

And  the  testator  gave  the  residue  of  his  personal  estate 
unto  G,  Jacson  and  J.  Pedder  upon  trust,  with  such 
consent  as  therein  mentioned,  to  lay  out  the  same  in  the 
purchase  of  fee  simple  estates,  which  should  be  conveyed 
and  settled  by  the  vendors  to  such  and  the  same  uses 
upon  such  and  the  same  trusts  and  to  and  for  such  and 
the  same  ends  intents  and  purposes  and  charged  and 
chargeable  in  the  same  manner  and  with  and  under  the 
same  powers  provisoes  declarations  and  agreements  as 
were  by  that  his  will  contained  expressed  and  declared 
of  and  concerning  his  real  estates  or  such  and  so  many 
of  them  as  the  deaths  of  parties  and  other  contingencies 
^ould  then  admit,  followed  by  a  direction  for  the  invest- 
DJcnt  in  stock  of  such  residuary  personal  estate  and  for 
^he  application  of  the  income  thereof  until  so  laid  out 
^0  land.     And  the  testator  appointed  G.  Jacson  and  J. 
^^dder  the  executors  of  his  will. 

The  testator  made  five  codicils  to  his  will.     By  the 
""^t  he  varied  the  provisions  made  by  his  will  for  his 
^^a  W.  F.  Hindle  during  his  life,  and   made  certain 
Provisions  for  the  wife  and  children  of  W.  F.  Hindle  to 
*kc  eflFect  during  W.  F.  Hindle  s  life ;  but  he  did  not 
^y   this  or  any  other  codicil  vary  the  provisions  made  by 
^'^  will  for  Elizabeth  Hindle,  and  which  were  to  take 
'Sect  after  the  death  of  W.  F.  Hindle  and  during  her 
•"idowhood  and  after  her  second  marriage.     By  the  third 
^'Hiicil,  he  appointed  his  eldest  son,  J,  F,  Hindle,  to  be 
^  trustee  of  the  portions  and  provisions  of  his  the  tes- 
^Mor's  several    younger  children   and   their  respective 
families,  and  an  executor  under  his  will  jointly  with  G. 

Jacson' 
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1855.       Jacson  and  J.  Pedder :  and  by  the  fourth  codicil  he 

^^^^^^^      directed  the  legacies  given  by  his  will  to  be  paid  free 

o.  from  legacy  duty. 

Taylor. 

The  testator  died  on  the  5th  July  1831.  J.  F.  Hindk, 
the  son,  died  on  the  7th  February  1849,  without  having 
had  any  issue;  and  W.  F.  Hindle  died  on  the  Ist  April 
1853,  leaving  his  widow,  Elizabeth  Hindle^  and  two 
daughters,  who  had  both  attained  twenty-one,  him  sur- 
viving, and  having  had  other  children,  two  sons  and  a 
daughter,  who  died  in  his  lifetime  infants  and  without 
having  been  married. 

The  Plaintiff  in  the  Special  Case  was  Elizabeth  Hindk 
the  widow  of  W,  F.  Hindle.  The  Defendants  were, 
first,  John  Taylor,  William  Wlialley  and  H.  M.  Fielden, 
the  trustees  who  had  succeeded  to  J.  C  Johnson,  H. 
Custance  and  •/.  F.  Hindle^  the  trustees  appointed  by 
the  will  and  third  codicil ;  secondly,  C  R,  Jaaon  and 
J,  Eccles,  the  trustees  who  had  succeeded  to  O.  Jacson 
and  •/.  Pedder,  the  trustees  appointed  by  the  will ;  and 
thirdly,  the  two  daughters  of  W,  F.  Hindle  and  the 
husband  of  one  of  them  who  was  married.  The  fol- 
lowing were  the  questions  agreed  to  be  submitted  for  the 
opinion  of  the  Court :— First.  Is  the  Plaintiff  entitled  to 
receive  payment  during  her  widowhood,  under  the  trusts 
of  the  will  of  John  Fowden  Hindle  the  elder,  of  two 
yearly  sums  of  200/.  each,  one  of  them  payable  under 
the  trusts  relating  to  the  sum  of  S0,000il  Three-and-a-half 
per  Cent.  Consolidated  Bank  Annuities,  since  converted 
into  Three-and-a-quarter  per  Cent  Bank  Annuities,  and 
now  vested  in  the  Defendants  J,  Taylor,  W.  WhaUey  and 
H.  M.  Fielden,  and  the  other  of  them  payable  under  the 
trusts  relating  to  the  one-fourth  part  of  the  sum  of  £0,0002. 
directed  to  be  raised  by  the  Defendants  C.  R*  Jacsom  and 
J.  Ecc/es,  except  only  so  far  as  she  has  already  received 

payment 
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payment  of  the  first-mentioned  of  the  yearly  sums ;  or  is  1855. 
the  Plaintiff's  right  limited  to  receiving  payment  during 
her  widowhood  of  only  one  yearly  sum  of  200/. ;  and  if 
sOy  is  it  charged  upon  both  the  said  trust  funds,  and  out 
of  which  of  them  ought  it  to  be  primarily  or  exclusively 
paid  ?  Secondly.  Is  the  capital  of  the  one-fourth  part  of 
the  sum  of  20,000/.  or  of  the  Bank  Annuities  purchased 
therewith  applicable  to  the  payment  to  the  Plaintiff  of 
the  yearly  sum  which  now  is  or  hereafter  may  be 
charged  thereon,  in  case  the  interest  dividends  and 
annual  produce  of  the  principal  sum  shall  prove  insuffi- 
cient for  the  purpose  ;  or  what  are  the  rights  and  remedies 
of  the  Plaintiff  in  respect  of  any  deficiency  which  may 
exist  in  the  interest  dividends  and  annual  produce  of  the 
principal  sum  towards  satisfaction  of  the  last-mentioned 
yearly  sum  ? 

The  Special  Case  came   on   for   hearing  before  the 
Master  of  the  Rolls  on  the  15th  March  1855,  when  his 
Honor  made  an  Order,  declaring,  first,  that  the  Plaintiff 
^as  entitled  under  the  trusts  of  the  testator*s  will  to  re- 
ceive payment   during  her   widowhood   of  two   yearly 
•uins  of  200/.  each  ;   secondly,  that,  in  the  event  of  the 
P'ainliff  marrying  again,   she  would   be  entitled  after 
her  second  marriage  and  during  the  remainder  of  her 
*>fe   to  receive  payment  of  two   yearly  sums  of  100/. 
^'^ch  ;   thirdly,  that  one  of  such  yearly  sums  of  200/. 
during  widowhood,  and  of  100/.  in    the  event  of  and 
■fter  her  second  marriage,  was  payable  to  the  Plaintiff 
®ut  of  the  yearly  dividends  and  income  of  the  sum  of 
^»OO0/.  £3:   lOs.   per    Cent.    Bank   Annuities   speci- 
fically bequeathed  for  the   benefit   of  W.  F.   Hindle 
^^^^ased  and  his  wife  children  and  issue,  and  since  the 
^^tator's  death  converted  into  the  like  sum  of  New  Three 
P^**   Cent.  Bank  Annuities,  and  then  vested  in  the  De- 
f^ndante  J.  Taylor  W.  Whalley  and  H.  M.  Fielden  as 

trustees ; 
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trustees ;  fourthly,  that  the  other  of  the  said  yearly  sunn 
of  200/.  during  widowhood,  and  of  lOOZ.  in  the  crent  o 
and  af\er  her  second  marriage,  was  payable  to  the  Plain 
tiff  out  of  the  yearly  dividends  and  income  (so  far  as  th( 
same  would  extend),  which  had  arisen  or  might  ari8> 
from  the  present  or  any  future  investment  of  the  one 
fourth  part  of  the  sum  of  20,000/.  raised  under  tb 
trusts  of  the  term  of  500  years,  and  which  had  beei 
invested  in  the  purchase  of  4,9S2/.  3^.  8d.  £3  :  & 
per  Cent.  Annuities,  and  which  had  been  since  con 
verted  into  New  Three  per  Cent.  Bank  Annuities 
and  were  then  vested  in  the  Defendants  C  /2.  Jaetoi 
and  J.  JEccles  as  trustees ;  and  fifthly,  that  the  capita 
of  the  one-fourth  part  of  the  sum  of  20,000/.,  eithe 
in  its  present  or  any  future  state  of  investment,  was 
not  and  would  not  be  applicable  towards  any  de 
ficiency  which  did  or  might  exist  during  the  life  of  thi 
Plaintiff  in  the  yearly  dividends  and  income  arising  oi 
to  arise  from  such  invested  capital  towards  payment  i 
full  of  such  of  her  several  annuities  of  200/.  or  100/.  m 
then  was  or  thereafter  might  be  payable  out  of  the  yearB 
dividends  and  income  of  such  invested  capital.  And 
was  ordered,  that  the  costs  of  all  parties  to  the  Specia 
('ase,  as  between  solicitor  and  client,  should  be  taxedi 
that  the  Defendants  J.  Taylor,  W.  Whalby  and  H.  M 
ftelden  should  raise  four-fifths  of  the  total  amount  cea 
tified,  together  with  the  costs  of  raising  the  same,  b 
sale  of  a  competent  part  of  the  sum  of  20,000/.  Ne- 
31.  per  Cent.  Bank  Annuities  then  vested  in  then 
and  that  the  Defendants  C,  R,  Jacson  and  J.  JSoclm 
should  raise  the  remaining  one-fifth  of  the  total  anouc 
certified,  together  with  the  costs  of  raising  the  same,  b 
sale  of  a  competent  part  of  the  sum  of  4,932/.  3f.  8c 
New  8/.  per  Cent.  Annuities  then  vested  in  them. 


A  report  of  the  case,  as  heard  before  the  Master 
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the    KolU,  will  be  found  in  the  SOth  Volume  of  Mr.        1855. 
BeaviUiS  Reports,  page  109. 

The  Defi^ndants,  the  two  daughters  of  W,  F.  Hindle 
and  the  husband  of  one  who  was  married,  appealed 
against  the  decision  of  the  Master  of  the  Rolls,  praying 
that  the  order  might  be  reversed  as  to  the  first,  second 
and  fourth  declarations^  and  that  the  direction  as  to  costs 
might  be  varied  by  directing  the  costs  to  be  paid  by  the 
Plaintiff: 

The  Soliciior' General  and  Mr.  Harris  Prendergast, 
for  the  Appellants. 

They  submitted  that  the  mode  in  which  the  Master 

of  the  Rolls  had  construed  the  will  was  not  accurate,  his 

Honor  having  read  it  as  if  the  trusts  contained  in  the 

gift  of  the  20,000/.  £3  :  10*.  per  Cent.  Annuities  were 

•nnexed  to  the  previous  bequest  of  the  fourth  of  the 

^OfiOOL     They   contended    that   there    was    a    gift  of 

^>ie  annuity  only,  and  that  to  convert  the  words  used 

'nto  a  gift  of  two  annuities  was  to  contravene  the  testa- 

^r*8  design,  and  to  employ  the  machinery  he  had  adopted 

'^©t  in  favour  of  but  against  his  real  intention.     They 

''^ferred  to  the  various  clauses  of  the  will  above  set  out, 

^^  showing  that  the  view  of  the  Appellants  was  correct. 

Mr.  -R.  Palmer  and  Mr.  Little,  for  the  Plaintiff,  sup- 
'^^^ted  the  decision  of  the  Master  of  the  Rolls. 

^r.  Pole  appeared  for   the  Trustees,  and   took   no 
*^^*^  in  the  argument 

The  Lord  Chanceli^or. 

I  will  not  finally  dispose  of  this  case  till  I  have  had 

^-    little  more  opportunity  of  considering  it;  but  I  must 

^>'^vn  that  my  impression  is  adverse  to  the  decision  of  the 

^^stster  of  the  Rolls.     One  cannot  help  feeling  a  little 

influenced 
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1855.       influenced  by  the  extreme  improbabiliQr  that  a  pereoo, 
^T^""^^      meaning  to  give  an  annuity  in  the  way  the  testator  was 
V.  doing  here,  should  so  give  it  as  by  a  side-wind  to  exhaust 

Taylor.      ^j^g  ^^Qie  ^f  ^^^  fu^j  ({„  ^1,^  q^^^  ^f  {jjg  other  daugh- 
ters it  would  go  greatly  beyond  exhaustion) :   I  do  not 
say  that  that  is  conclusive ;  and  if  there  were  nothing         «,. 
but  that,  though  I  might  have  speculated  that  the  de-      —  _ 
cision  would  probably  be  adverse  to  the  real  intention,     _^ 
I  might  have  held  myself  bound  by  the  language  used  _^H 
and  been  guided  by  it     With  all  deference  however  to  ^l._> 

the  Master  of  the  Rolls,  I  concur  with  the  Solicitor -- 

General   in  thinking  that  it  by  no  means   necessaril]^^    y 
follows  that  the  words,  ''  such  trusts  as  are  hereinafteiK^'^sr 
declared,"  are  to  be  read  as  if  the  trusts  so  referred  tc^i^to 
were  then  stated.     If  they  had  been  stated,  no  doubr^zff'bt 
would  of  course  have  remained ;  but  I  incline  to  thinhS^M-sk 
that  the  real  way  of  reading  the  bequest  is,  when  th»c:CJie 
testator  mentions  the  trusts  of  the  one-fourth  by  refer  m-so^ 
ence  to  the  other  trusts,  to  read  it  as  if  it  had  come  is  m      in 
immediately  before  the  declaration  of  the  other  tnists^-^  ats. 
Thus,  the  trust  of  the  20,000/.  being,  'M  direct  th^M'B'.be 
said  George  Jacson  and  James  Pedder  and  the  survivo^^^^^or 
of  them  and  the  executors  administrators  and  assigns  od^    of 
such  survivor  to  stand  possessed  of  the  sum  of  2O,000A^^^/* 
Three-and-a-half  per  Centum  Consolidated  Bank   An  ^r^- 
nuities  upon  trust,*'  &c ,  suppose  it  had  been   to  this  S^  ^ 
effect,  *'  I  direct  Johnson  and  Custance,  (the  other  tw^^  ^•^^ 
trustees,)  and  the  survivor  of  them  to  stand  poasessec^^ '^ 
of  5,000/.  being  one-fourth  of  the  20,000/.  and  Jacsaif^ 
and  Pedder  and  the  survivor  of  them  to  stand  poss 
of  the  20,000/.  Three*and-a-half  per  Centum  Annuities  on 
trust  to  pay  the  interest  and  dividends  of  those  respective 
sums  to  W.  F.  Hindle  and  his  assigns  during  his  life  and 
after  his  decease  in  trust  during  the  widowhood  of  Eli — - 
zabeth  his  wife  to  pay  her,"  not  as  it  is  in  the  will,  buP"   -^ 
**  out  of  the  interest  dividends  and  annual  produce  of  the 

5,C 
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^,0007.  and  of  the  20,000/.  a  sum  of  200;./'  I  think  that,        1855. 

witbont  any  violence  to  the  language,  that  is  as  legitimate 

at  mode  of  interpreting  the  expression  *'  such  trusts"  as 

th&t  which  the  Master  of  the  Rolls  has  adopted.    If  that 

im  so,  it  follows  that  the  charge  is  not  doubled,  which  it 

is     if  the  Master  of  the  Rolls'  way  of  reading   the 

vrorda  is  the  correct  one.    The  question  lies  in  the  very 

nmrrowest  compass,  and  I  confess  that,  as  at  present 

i^vised,  my  opinion  is,  that  the  construction  which  haa 

been  contended  for  by  the  Solicitor-General  is  correct, 

ftiid  that  the  clause  must  be  read  in  the  way  that  I  have 

put  it,  that  is  as  if,  instead  of  the  trusts  being  declared 

oF  the  20,000iL  in  the  names  of  the  second  set  of  trus- 

^^€1  only,  they  had  been  declared  of  that  20fi00l.  and 

^eo  of  the  5,000/.  in  the  names  of  the  other  trustees, 

^^Euldog  the  produce  of  the  respective  funds  applicable 

^^  the  mode  there  mentioned.    There  is  no  doubt  the 

difficulty  of  its  being  uncertain  which  fund  is  to  con** 

^■ibute  to  the  annuity,  but  that  is  immaterial,  because  if 

^lie  larger  fund  was  adequate  there  would  be  no  practical 

^^culty.     The  real  diiBculty  in  this  case  is  in  the  lan- 

S^>g6 ;  but  I  am  fortified  in  the  construction  which  I 

AAO  ioclined  to  adopt  by  the  consideration,  that  the  tes- 

^sior  oould  hardly  have  contemplated  that  the  annuitant 

^^^eold  with  certainty  get  5M)0/.  a  year  out  of  the  interest 

<^the  5,000/.  (the  SOO/.  a  year  given  to  the  other  daugh- 

^^T8  could  not  possibly  have  been  obtained).     I  think 

^^  constniction  is  also  a  little  aided  by  the  power  to 

y^nd  the  money,  though  I  agree  that  there  is  great  weight 

'^  ^hat  was  said,  that  that  power  is  hardly  to  be  called 

^   Part  of  the  trusts,  but  merely  authority  to  the  trustees 

^^    inveet  a  particular  portion  of  the  money  in  a  parti* 

"^^^^r  mode. 

-l  will,  however,  mention  the  matter  again  on  Friday, 
I  should  see  any  occasion  to  alter  my  view.  The 
y^ol  V.  R  R  D.  M.  G.    question 
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1855.  question  entirely  depends  upon  whether  the  trusts  are  1 
be  considered  as  repeated,  whether,  if  I  may  use  tl 
expression,  they  can  be  said  to  be  incorporated  a  secon 
time  in  the  prior  portion  of  the  will,  or  whether  that  i 
not  to  be  read  as  introducing  the  trusts  of  the  20,000 
by  saying  that  the  trustees  of  the  5,000/.  are  to  atan 
possessed  of  the  5,000/.,  and  the  trustees  of  the  S0,000 
are  to  stand  possessed  of  the  20,000/.  on  the  trusts  ailc 
mentioned. 


Nov,  9.  TTie  Lord  Chancellor. 

I  desired  this  case  to  be  put  in  the  paper  this  mora 
ing,  but  I  have  little  or  nothing  to  add  to  what  I  heU^ 
said.  I  have  again  considered  and  looked  into  the  Urn 
guage  of  the  will,  and  have  considered  the  principle  •« 
which  such  cases  must  be  decided^  and  I  see  no  reason 
alter  the  opinion  I  expressed  at  the  close  of  the  ar^g 
ment,  namely,  that  in  this  case,  at  all  events,  indeed 
believe  I  should  say  in  almost  all  cases,  it  is  not  a  re 
sonable  way  of  reading  a  trust,  created  by  reference  i 
other  trusts,  to  consider  everything  as  there  repeatec 
and  so  to  make  it  a  duplication,  as  it  were,  of  trusts  h 
the  nature  of  charges.  His  Lordship  then  repeated  hh 
former  statement  of  the  way  in  which  he  thought  tbc 
language  of  the  will  should  be  dealt  with,  and  added-— 
I  think  that  is  the  only  legitimate  mode  of  reading  the 
will,  and  the  consequence  is,  that  there  is  only  oncta  - 
nuity  payable ;  and,  in  that  respect,  therefore,  I  dife^ 
from  the  decision  of  the  Master  of  the  Rolls,  and  th^ 
order  will  be  corrected  accordingly.  With  regard  toth^ 
costs,  as  it  is  a  family  suit,  I  think  they  must  come  oiu 
of  the  residue. 

A  discussion  then  followed  as  to  the  costs,  it  appeariofl 

tba^ 
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that;    the  testator's  estate  had  been  fully  administered,        1855. 
ivich  the  exception  of  a  sum  of  about  100/. 

Ai^r.  R,  Palmer  submitted,  that  this  being  a  Special 
Oa.se,  presented  with  the  consent  of  the  parties,  all  the 
costs  ought  to  come  out  of  the  fund  in  question,  namely, 
tbe  S5,000/. 

T*he  Solicitor-General  insisted  that  the  rule  was,  that 

sltliough  whatever  remained   unadministered  might  be 

spplied  in  payment  of  the  costs,  because  the  expense  of 

oonstruing  a  testator's  will  was  part  of  the  administration, 

yet   where  there  was  no  unadministered  estate,  a  fund 

could  not  be  recalled  for  the  purpose  of  paying  costs. 

He  submitted,  therefore,  that  the  right  mode  would  be 

^o  allow  the  Trustees  to  retain  their  costs  in  the  first 

instance  out  of  the  unappropriated  residue,  then  to  pay 

the  costs  of  the  Appellants,   and  finally,  if  anything 

•tould  remain,  to  apply  it  to  the  costs  of  the  other 

parties. 

T^e  Lord  Chancellor  admitted  the  general  rule  to 

^  as  stated  by  the  Solicitor-General,  and,  observing  that 

the  case  was  clearly  one  where,  for  the  sake  of  all  parties, 

&  difficulty  had  to  be  removed,  directed  that  out  of  the 

residue  the  Trustees  should  have  their  full  costs  first,  and 

then  that  anything  which  remained  should  go,  not  in  the 

first  instance  to  the  Appellants,  but  rateably,  as  far  as  it 

oE£  1        ^ould  extend,  to  satisfy  the  cosU  of  both  Appellants  and 

Respondents. 


RR8 
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SHAW  p.  FISHER* 
rpHE  bill  in  thid  stilt  wns  ffled  by  WiUkm  Bkmt,  to  m 
•^  compel  the  Defendant,  Robert  Fisher,  to  executes 
or  procure  to  be  executed  and  registered,  a  proper  transfeis 
or  conveyance  from  the  Plaintiff  of  tweiity-fite  sharM  iiE3 
the  NeWry  and  Unniskitleh  Railway  Cdffi|>any  whicbl 
rJd'oiebrokCT  ^^^  ^^^  purchased  by  the  Defendaht  tod  afterWArdfel 
employed  an  resold  by  him  to  a  pefson  of  the  name  of  Camiichaek.^ 
and  to  indemnify  the  PlaltitiflT  against  the  cSosU  all*  ^ 
expanses  diready  incurred  by  reason  of  the  DefeudlCM 
not  hairing  Executed  and  registered  such  tr^nslkt. 


November  13. 

Before  The 
Lord  Chan- 
cellor Lord 
Cranworth. 

The  Plaiotiff 
employed  a 
broker  to  sell 


auctioneer, 
who  sold  the 
•hares  by  auc- 
tion to  the 
Defendant. 
A  few  da3rs 
aOer,  the  De- 
fendant em- 
ployed the 
same  auc- 
tioneer to  re- 
sell the  shares, 
which  were 
accordingly 
sold  by  him  to 
a  third  party, 
whose  name 
was  handed  in 
to  the  Plain- 

for  the  purpose  circukiist£krices  it  happened  that  such  good  title  mr^i  ttot 

of  preparing      ghowti  *,  and  if  he  should  fihd  that  the  Plaitidff  eould  tuft 

the  deed  of 

transfer,  which  Ui^ke  d  good  title,  he  Was  to  stftte  whethef  it  y/iris  hjr 

Tx"  u^^b*^"  reason  6f  any  Md  ttrhdt  act  ttf  acts  done  bjr  htdd  Sitlc^  ib^ 
the  Plaintiff  dale,  Utid  the  nature  of  such  act  6t  Actd,  and  Uttder  wba^ 
sharMto^ch   circumstances  the  same  took  place. 

third  party,  Th^^ 

who  refused  * 

to  complete  ^^ 

the  contract  by  registering  the  shares  in  his  name.     One  year  after  this  sale,  during  ^^^ 
which  time  the  Putin  tiff  was  ignorant  that  the  Defendant  had  been  the  original  po*^ 
chaser,  (the  shares  remaining  in  the  Plaintiffs  name  and  calls  having  been  made,)  1 
filed  his  bill  for  specific  performance  against  the  Defendant: — Held,  that  hari 
cuted  the  deed  of  transfer  to  the  third  narty,  the  privity  of  contract  between  die  ] 
and  Defendant  no  longer  existed,  ana  the  bill  was  accordingly  ditmisnd. 


Wheti  the  cause  came  on  to  be  heard  before  the  Vic 
Chancellor  Knight  Btuce,  on  the  S6th  January  1848^ 
was  referred  to  the  Mastei-  to  ^epon  whether  the  Plaiii^xi 
could  make  a  good  title  to  the  shares  in  quesdon,  andl  £ 
the  Master  should  find  that  a  good  title  could  be  mouie 
he  Was  tb  state  when  duch  good  title  was  first  abovtn  ; 
and  if  he  should  find  that  a  gbod  title  Was  iibt  AowH 
before  the  filing  of  the  bill,  he  wad  to  state  under  whu 
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The  decree  also  directed  an  inquiry  as  to  whether  any  1855. 
m^r^d,  what  calls  had  been  duly  made  in  respect  of  the  "^"^ 
t^w^^nty-^Te  aharesi  and  to  what  amount  and  under  what  v. 

oiircum^taqces,  and  whether  the  Plaintiff  was  liable  to       P""^*- 
sMch  ci41S|  and  whether  any  and  which  of  them  had 
pn  pf4di  ai)d  by  whom ;  and  the  Master  was  to  be  at 
liberty  to  atat^  special  circumstances.   Further  directions 
id  Qosia  were  reserved. 


"The  Maater^  by  his  report,  found,  th^t  on  the  22nd 
JStfptember  1846,  the  Plaintiff  delivered  at  the  office  of  the 
^^Pfev^ry  and  EnniskUlen  Railway  Company  100  scrip  cer- 
fiGcates  for  100  shares  in  the  Company,  numbered,  &c., 
mod  claimed  to  be  registered  as  proprietor  of  such  shares ; 
and  that  thereupon  the  Plaintiff  was  registered  as  a  share- 
holder in  respect  of  such  scrip  by  the  entry  in  a  book  of 
the  Coaypariy  c^le4  th^  Rough  Draft  Scrip  Registration 
Book,  of  the  name  of  the  Plaintiff,  and  opposite  thereto 
of  th^  numbers  of  the  scrip  certificates  for  100  shares  so 
deliy$rpd  fpr  regiftr^tipp,  which  bpok  was  the  only  book 
^hith  the  Company  then  or  at  any  time  prior  to  the  month 
^  Jfitnuary  1846  kept  for  the  registration  of  the  holders 
of  scrip  certificates  for  shares  in  the  Company,  and  that 
^  PlaiDfiff  was  not  at  any  time  in  the  month  of  No- 
^^^*>lber  1845  interested  in  any  other  shares  or  scrip  cer- 
tijSiB^  for  shares  in  the  Company  \  that  in  the  latter  part 
l>f  October^  ot  early  in  November  1845,  the  Plaintiff 
^«»ployed  Abraham  De  ffome^  stock- broker,  to  sell 
^e  shares,  imd  that  A.  De  Home^  not  being  able  to 
^flbct  a  sale  of  the   shares  on   the    Stock-Exchange, 
*<^<Mi)panied  the   Plaintiff  to   Messrs.  Lomond^  of  the 
Hall  of  Commerce,  auctioneers,  and  gave  instructions 
^    Af  es^rs.  Lomond  to  sell  the  shares  at  their  public 
***Ption,  which  was  tp  take  place  on  the  7th  November 
'^4S^  and  that  the  shares  were  accordingly  put  up  for 
***^  jby  auction  by  the  Messrs.  Lamond  on  the  7th  JVb- 

vember 
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1855.       vember  1845,  and  that  at  such  sale  the  Defendant  bid  for 

and  became   the   purchaser  of  lot   1529  consisting  of        *^ 
twenty-five  of  the  100  shares,  at  the  price  of  28».  Gd.  per       ^^ 
share;  that  a  person  named  Franklin  became  the  pur-     ,^, 
chaser  of  fifty  other  of  such  shares  at  the  same  price,  and  ^^^ 
that  a  person  named  Fitzgerald  became  the  purchaser  of^  ^^ 
the  remaining  twenty-five  of  such  shares  also  at  the  same^^  ^ 
price,  and  that  subsequently  to  the  sale  by  auction,  anc^a^.  ^ 
on  the  Uth  November  1845,  the  twenty-five  shares 
sold  to  Fitzgerald  were  by  his  direction  again  put  u| 
for  sale  by  auction  by  Messrs.  Lomond^  and  were  pu 
chased  by  one  Wm.  Heath  at  35s,  per  share;  and  th 
on    the    21st  November  18*5    the   twenty-five   sha 
so  purchased  by  the  Defendant  were  by  his  (the  D*-  -^^ 
fendant*s)  direction  again  put  up  for  sale  by  auction  ^      ^j 
Messrs.  Lomond^  who  at  the  same  time  again  put  »^.:k  j> 
for  sale,  by  the  direction  of  Franklin,  the  fifty  shar^^^s-^ 
which  had  been  so  sold  to  him,  and  that  at  such  la^^  ^- 
mentioned  sale  a  person  named  John  Carmichael  t^md 
for  and  became  the  purchaser,  as  well  of  the  last-m^va* 
tioned  twenty-five  shares  as  of  the  fifty  shares,  makl  wr^g 
together  seventy-five  shares,  at  the  rate  of  32f.  per  sha-i 
and  that,  on  the  20th  November  1845,  the  name  of  VPV 
Heath  was  furnished  by  Messrs.  Lamond  to  A.  De  Horw^^» 
the  broker  of  the  Plaintiff,  as  the  name  of  the  purcba^s^^ 
of  the  twenty-five  shares  so  purchased  by  Vfm,  Heath  at 
the  rate  of  28«.  6rf.  per  share ;  and  that,  on  the  24th  iVi>- 
vember  1845,  the  name  otJohn  Carmichael  was  also  fur- 
nished by  Messrs.  Lamond  to  A.  De  Home,  the  broke*" 
of  the  Plaintiff,  as  the  purchaser   of   the    seventy-five 
shares  at  the  rate  of  28«.  6rf.  per  share ;  that,  on  the  27th 
November  1845,  Messrs.  Lamond  paid  to  A.  De  Har^^^ 
the  purchase-money  for  seventy-five  shares  at  the  rate    ^ 
9&S.  6rf.  per  share.      The  Master  certified  that  no  ^'^''^' 
dence  whatever  had  been  laid  before  him  to  show,  ^rm:^ 
that  it  did  not  appear,  that  the  names  or  name  of    ^^^ 

Defend.  ^0^ 
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Defendant   Fisher^    Franklin    or  Fitzgerald^    or    any        1855. 

or  either  of  them,  were  or  was  furnished  by  Messrs. 

Lanmd  to  A.  Be  Home  or  to  the  Plaintiff,   or   that 

A.  De  Home  and  the    Plaintiff,    or  either  of  them, 

were  or  was  made  acquainted  with  or  had  knowledge  of 

tlie  fact  that  the  100  shares  had  been  in  the  first  instance 

•old  to  the  Defendant,  Franklin  and  Fitzgerald,  or  that 

the  shares  had  been  a  second  time  put  up  to  sale  in 

manner  thereinbefore  mentioned ;  that  on  or  before  the 

27lh  November  1845  a  deed  of  transfer  of  the  whole  of 

the  seventy-five  shares  from  the  Plaintiff  to  John  Car- 

^khael,  as  the  person  whose  name  was  so  returned  to  A . 

-D«  Home  by  Messrs.  Lamond  as  the  purchaser  thereof, 

was  prepared  in  the  oflSce  of  the  said  A.  De  Home,   as 

4e  broker  of  the   Plaintiff,  and  was  executed  by  the 

Plaintiff,  and  that  such  deed  of  transfer  when  so  executed 

^y  the  Plaintiff  was  forwarded  by  A.JDe  Home  to  Messrs. 

*^mmd  in  order  that  the  same  might  be  handed  over  to 

•'oAi  Carmichael;  and  that  a  transfer  deed  of  the  twenty- 

"'^e  shares  from  the  Plaintiff  to  William  Heath,  whose 

^mt  was  so  returned  to  A,  De  Home  by  Messrs.  Lamond 

•*  the  purchaser,  was  prepared  in  like  manner  by  A.  De 

'^orw,  and  was  executed  by  the  Plaintiff,  and  was  for- 

'^aried  by  A,  De  Home  to  Messrs.  Lamond;  and  that, 

'^ntil  at  or  about  the  beginning  of  the  month  of  January 

1846,  when  the  registration  of  shares  in  the  Company  was 

completed,  there  was  not  any  entry  or  register  of  transfers 

^  shares  made  or  kept  by  the  Railway  Company  except 

•^  far  as  the  memoranda  of  transfers   thereinafter  men- 

^^oned  to  have  been  made  in  the  book  marked  A.  might 

"® considered  as  entries  or  registers  of  transfers,  and  that 

*ft«  the   12th  January  1846,  when  the  registration  of 

^Dsfers  of  shares  was  commenced  in  Book  E.,  such  deeds 

of  transfer  as  were  left  in  the  office  of  the  Company  for 

registration  were  not  ever  again  delivered  out,  but  were 

retained 
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1855.       retained  by  the    Company,   and  were  pcisted   into  ( 
book  kept  for  that  purpose;  and  that  when  deeds  o 
transfer  were  taken  to  Che  ofl&ce  for  regiid^tion,  befi)|J 
the  registration  of  shares  was  completed,  Mch  deeds  c 
transfer  were  not  registered,  bul  were  selamed  to  tb 
person  bringing  the  same,  and  that  in  some  cases  (at  tb 
request  of  the  persons  producing  such  deeds  of  trandei 
endorsements  were  made  by  one  of  the  derks  of  tb> 
Railway  Company  upon  the  same,  to  the  effiact  that  csf 
tificates  of  the  shares  of  which  the  deeds  r^spectrr^i 
purported  to  be  transfers  were  in  the  office  of  the  Com 
pany  and  memoranda  of  the  names  of  the  partifs  li 
such  deeds  of  transfer  and  of  the  onmber  of  si)bare 
thereby  transferred  were  entered  io  the  book  markjed  A. 
entitled  Rough   Draft  Scrip  Registratioq   3ook;    mm 
that  sometime  in   the  month  of  November  1846,  ac 
before  the  registration  of  the  shares  ia  the  Comfw: 
was  completed,  the  transfer  deed  of  the  said  lwmt= 
five  shares  to  William  ffeath  was  t^ken  tQ  the  oflL' 
of  the  Railway  Company  in  order  to  the  s^xae  beis 
registered,  and  that  in  a  few  days  afterwards  the  de^ 
of  transfer  of  the  seventy-five  shares  to  John  Carmich^ 
was  also  tsken  to  the  office  for  the  same  purpose ;  tbsjfc^ 
the  time  when  such  deeds  of  transfer  were  so  takea 
the  railway  office  for  the  purpose  of  registration  there  i^< 
not,  nor  was  there  until  the  I2th  January  1840,  any  w 
gister  of  the  transfer  of  share3  kept  by  the  Railway  Can 
pany,  excepting  so  far  as  the  book  marked  A.  HUght  1 
considened  a  register  of  transfers ;  and  that  the  daeds 
transfer  to  William  Heath  and  John  Carmichad  w^- 
not  left  at  the  office  but  were  returned  to  the  p«rs<M 
producing  the  same,  and  that  memoranda  of  the  pajn 
culars  of  the  transfers  were  made  by  J.  D.  Johm$t»m^^ 
clerk  of  the  company,  in   the  book  marked  A.,  wlm%< 
entries  were  in  the  words  and  figures  following,  that  ^iv* 
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t€>     say:  — ''  Wtn.  Shaw,  surgeon,  Hampetead,  transfer 
fihfLTCs  to  WnL  Heathy  solicitor,  Z^East  Plaoe,  Haohr 
0t  Middieux"  iiod ''  Sajne,  75  shares,  «/oAii  Carmichael, 
^rcllanty of  Biverstovm  House,  Cork" 

Tbe  Master  also  found  that  entries  of  the  names  of 

CW^  holders  of  scrip  in  the  Cjompany,  and  of  the  total 

smuavibcr  of  scrip  and  the  numbers  designating  the  Acrip 

sfto   held  by  them,  were  contained  at  one  end  of  the  book 

^lasmrkedA.;  and  that  the  memoranda  so  made  by  /•  27. 

mWohnMUme,  of  the  particulars  of  the  deeds  of  transfer  from 

tk^G  Plaintiff,  with  several  other  entries  of  like  nature, 

*wwere  made  at  the  other  end  of  the  book,  the  book  having 

l>e«ii  reversed  for  the  purpose  of  the  different  entries 

l>«ing  made  therein ;  and  that  there  was  no  register  of 

•Hareholders  of  the  Company  under  the  seal  of  the  Com* 

p&ny  until  the  S7th  Fehrmry  1846. 

The  Master  also  foqpd  that  the  deed  of  transfer,  exe- 
cuted by  the  Plaintiff,  of  the  twenty-five  shares,  so  sold  to 
^9^.  Heath,  was,  on  or  about  the  15th  January  1846, 
registered  at  the  office  of  the  Railway  Company,  and  that 
thereMpon  the  twenty-five  shares  were  transferred  in  the 
bocks  of  the  Railway  Company,  from  the  name  of  the 
Plabtiff  into  the  name  of  W,  Heath;  and  that  the  deed 
of  transfer  executed  by  the  Plaintiff  of  the  seventy-five 
ahares  to  John  Carmichael  had  not  been  registered  in 
the  bppks  of  the  said  Company,  except  as  far  as  the 
^117  in  the  book  marked  A.  might  be  considered  a  re- 
£r^ter  thereof;  and  that  the  shares  which  were  numbered 
146^  to  14720,  both  inclusive,  still  continued  registered 
"^  tl^e  name  of  the  Plaintiff  as  the  holder  thereof. 

Tbe  Master  proceeded  to  state  that,  in  1816,  two  calls 

were 
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1855.        were  made ;  that  the  Plaintiff  was  not  an  original  allottee        ^ 
of  the  shares,  and  that  at  the  time  of  making  the  first  of    "^^ 
such  calls  there  was  no  sealed  register  of  shareholders  of ''^^ 
the  Company,  but  that  at  the  time  of  making  such  second  M^  j 
and  the  third  and  fourth  calls  respectiyely,  thereinafter-^ -^ 
mentioned,  the  name  of  the  Plaintiff  was  on  the  sealedE^^ 
register  of  the  Company.     The  Master  certified,  that^.^-^^ 
upon  consideration  of  the  several  matters,  he  found  that^.^^ 
the  Plaintiff  could  not  make  a  good  title  to  the  twenty-fiv^  ^^^ 
shares  in  the  Newry  and  Enniskillen  Railway  Company^^^ 
which  were  comprised  in  lot  152,  purchased  by  the  De^^^ 
fendant  at  the  sale  by  auction  on  the  7th  November  \MF^ 
by  reason  of  his  having,  under  the  circumstances  thereiiKr^^B 
before  particularly  stated,  executed  to  John  Camdcham..^^^ 
the    transfer  of   such   shares   so  taken  to    the    offic  j=—* i^^ 
together  with  the  fifty  shares  so  sold  originally  to  MI^^^  ^ 
Franklin;  and  that  since  the  sale  by  auction  four  ca^^B.  ^ 
and  no  more  had  been  made  in  respect  of  the  twen^^n  -y. 
five  shares  in  question.     After  stating  that  the  first  of  su.   ^c^h 
calls  was   made   before   the  sealing  of  the  register         c^f 
shareholders,  the  Master  specified  the   amount   of  ^Kie 
calls,  and  found  that  under  the  circumstances  the  Pla.m  n- 
tiff  was  liable  to  pay  the  second,  third  and  fourth  of  sua  <:h 
calls,  but  that  he  was  not  liable  to  pay  the  first  of  simoli 
calls ;  that  three  of  the  calls  had  been  paid  by  the  P]aint;iffi 
but  not  the  fourth,  which  still  remained  unpaid,  but  tba.t 
the  Plaintiff  was  liable  thereto. 

When  the  cause  came  on  to  be  heard  on  the  5th  J^wtln 
1855,  before  the  Vice-Chancellor  Stuart  on  further  dir^s^^" 
tions,  his  Honor  dismissed  the  bill  with  costs,  obsenri>^^8 
that,  although  the  Plaintiff  had  at  one  time  a  righc*     ^^ 
insist  upon  a  transfer  to  nobody  but  the  Defendant  FhPS^^^^^ 
yet  that,  having  agreed  to  execute  a  transfer  and  hav-  3-  '^^ 
executed  such  transfer  to  Carmichael,  the  privity  of  c^^^^^^^" 
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trs^^t  as  between  the  Plaintiff  and  DeFendant  Fisher  was 
broken,  and  that  he  the  Plaintiff  had  acquired  a  new 
n^^lit  as  against  CarmichaeL 

The  Plaintiff  now  appealed  to  the  Lord  Chancellor. 

^r.  Malins  and  Mr.  Hallett,  for  the  Plaintiff,  in  sup- 
;i>oxt  of  the  Appeal. 

It  is  well  settled  that  a  bill  for  specific  performance 
^o  purchase  railway  shares  will  lie,  Duncuft  v.Albrecht{a), 
^T^d  the  only  contention  raised  by  the  answer  was,  that  the 
^Imares  in  question  were  scrip,  and  that,  for  such,  specific 
P^iformance  will  not  lie,  Jackson  v.  Cocker  (ft).  When 
^*i«  cause  came  originally  before  the  Vice-Chancellor 
^^'^tigkt  Bruce  his  Honor  made  a  decree,  substantially, 
**^  our  fiivour,  directing,  at  the  Defendant's  request,  the 
^^Hal  reference  as  to  title,  and  observing,  "  I  think  it  very 

^Vely  that,  in  the  result,  the  Defendant  will  find  himself 
^^ed  with   the  liability  to  take  the  shares ;    but  he  is 

^titled  to  have  the  details  of  a  Chancery  suit  gone 
^Hrough''(c).  That  decree  has  not  been  appealed  from, 
^^d  therefore  it  stands  so  far  as  specific  performance  is 
Concerned.  It  was  not  open  to  the  Vice-Chancellor 
Stuart  to  question  the  decree  in  that  respect.  His 
^onor,  however,  has  dismissed  the  bill,  not  on  the 
%round  of  want  of  title  in  the  Plaintiff,  but  because  of 
^lie  want  of  privity  of  contract  between  the  Plaintiff  and 
^Defendant,  which  he  thought  was  at  an  end  when  the 
Plaintiff  agreed  at  the  Defendant's  request  to  transfer 
to  his  assignee.  We  submit,  however,  that  the  privity  of 
csontract,  which  undoubtedly  existed  between  the  Plaintiff 
^nd  the  Defendant,  could  not  be  affected  by  the  refusal 

of 

(o)  12  Sim.  189.  (r)  2  De  G.  i  Sm.  11.     See 

(b)  4  Bem.  59.  p.  14. 
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186$.       of  the  assignee  of  the  latter  to  complete,  and  that  tl 
^^^^      moment  when  the  name  of  the  Defendant  was  ^¥eii 
p.  to  the  common  agent  for  both  I¥Mrti^i  that  fnoment  t 

Defendant  became  liable  to  execute  the  assignment, 
procure  himself  to  be  registered,  and  to  pay  all  calls  ma 
since  the  execution  of  the  assignment  by  the  Plainti 
and  to  indemnify  the  Plaintiff  against  all  future  cal 
Wr/nne  ▼.  Price  (a).  We  further  submit,  that  it  wou 
not  have  been  competent  for  the  Plaintiff  to  have  reftia 
^ompliaaoe  with  ib^  request  of  his  vendee,  the  Defepdiu 
to  trasiffer  to  his  nominee,  and  a  disregitfd  ^  tbat  posid 
seems  to  be  the  origin  of  the  fallacy  on  which  the  Mm 
io  this  suit  is  founded.  Tbfi  parties  o^ly  t9  the  origii] 
contract  could  be  proper  parties  to  a  bill  for  specific  p< 
formanoe,  and  if  the  Plaintiff  bad  made  the  De&ndaa 
jissigoee  a  party  he  might  have  demurred,  Wp^ 
White  {b).  Thus,  in  the  words  of  Wd  ^^Udon,  In  t 
case  of  Mole  v.  Smith  (c),  *'  When  a  biU  is  fikd  fa 
spei^ific  performanoe  it  should  not  be  mii^  iip  willi 
prayer  for  relief  against  other  persons  clsimipg  an.Mil 
rest  in  the  estate,"  The  same  prioitpiple  w^  tbus  U 
down  by  Lord  Cottenhm  in  Tasfuar  v.  Small  (jd),  ^B^fr 
the  contract  is  carried  into  effeot  the  purcbaser  fi$m 
against  s  stranger  to  the  contract  enforce  equities  attsd 
ing  to  the  property."  All  that  the  Plaintiff  has  dons  i 
this  case  amouj^ted  to  a  mere  ministerial  act,  wbjcb  i 
trustee  for  bis  vendee  he  was  bound  to  do,  and  as  betw« 
the  Plaintiff  and  the  sub-purchaser  there  is  in  truth  i 
privity  of  contract,  and,  for  aught  the  Plaintiff  luaow)^  tl 
sub-purchaser  may  have  a  valid  defence,  but  with  thutd 
Plaintiff  cannot  have  any  concern.  They  also  inefi^m 
to  the  ISth  sect  of  the  Act  8  Vint.  c.  U3,  wi.  to  U 
fi>rm  of  transfer  prescribed  in  that  Act 

M 

(a)  3  De  G.  4  As.  310.  (c)  Joe.  490.    Sea  p  f M. 

(6)  4  Mj^L  4-  Cr.  460.  {d  )  3  Myl.  4  Cr.  63.  Sf€  p.  7 
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IBf  r.  Wij/tiM  aAd  Mr.  Ofeen,  for  the  Defendant,  in  sup-        1855. 
of  tb*  deeree  of  the  Viee-Chanccllor.  ^"f!^"^^ 

rThe  Aecrte,  which  was  originally  pronounced  by  the  ^• 

'^^icJe-Gliahdellor  Knight  Sruce^  was  hot  for  specific  per- 
iConiiance  unconditionally^  and  amounted  to  nothing  more 
^laan  a  contingent  declaration  that  the  Plaintiff  might  be 
^T3 titled  if  upon  the  enquiry  directed  before  the  Master  a 
fl^jfctisfUctOry  title  could  be  disclosed;  but,  in  fact,  the 
l^^ist^lr  tlks  foliild  thttt  the  Plkintiff'  cannot  make  a  good 
^tle,  Ahd  thefefoi'e  the  decfe^  which  is  appealed  from,  s6 
fkt*  firotao  being  in^sdhdlsteht  t^ith  the  decree  of  the  Vice- 
Chlmcellor  l^night  Btuc6,  is  obvibiidy  tlbthing  mote  than 
a.  carrylttg  out  of  the  briginal  decree  to  Its  natural  con- 
clusion flrodi  the  factd  as  found  by  the  Md&ter.    The 
Plaintiff  must  be  assumed  to  have  approved  of  the  act 
of  bis  agent  in  substituting  Carmichael  for  the  Defendant 
&»    the  purchaser,  and  the  Plaintiff  cannot  lifter  that 
ha^  reCour^  to  the  Defendant.     We  ftdmit  that  it  ivas 
optional  with  the  t'laintiff,  whether  he  wotild  hold  the 
Defendaht  bdund  or  adopt  Carmichael^  but  he  cai^not 
be  heard  to  say  aftet  the  lapse  of  twelve  months,  and 
AiVef  the  exeeutton  of  k  solemn  deed    to  Carmkhad, 
that  he    ha8   Hot  abandoned  his  rights  iis  agattl^t  the 
I^efendnnty  Whose  existence,  accordihg  tb  the  Mastei*'s 
finding,  th^  Plaintiff  W^  ignorant  of  until  shortly  befoi^e 
^^e  filing  of  the  bill.    The  pyntiff  dso  has  placed  some 
'^'iatite  Ujtoil  the  fdct  that  the  transfer  to  Carmichael  hM 
'^^t  he^tk  fom^lly  registered,  but  the  Plaintiff  is  in  thid 
^i^mtSkk  with  respect  td  the^e  shares ;  the  bill  states  thdt 
*^  Wiui  the  duly  registered  bwner  of  the  shwe^,  but  the 
*'^ater  hid  found  that  there  was  no  sealed  registration 
^^Ul  fbui^  inonths  after  the  bill  was  filed,  and  that  the 
'^^^^^  of  Carmchael  was  registered  in  the  same  bobk  as 
^^^    in  which  the  Plaintifi^s  natne  originally  appears ;  if 
^^^■^fore  such  registration  is  invalid,  the  bill,  being  for 

specific 
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speciBc  performance  of  an  agreement  to  purchase  scrip  ^ 
shares,  will  not  lie,  Jackson  v.  Cocker  (a) ;  if  on  the  ^^ 
other  hand  the  Plaintiff's  shares  were  duly  registered,^  4 
so  was  the  transfer  to  Carmichael  as  found  by  thc^^^ 
Master. 

Mr.  Hallett  in  reply. 

With  respect  to  the  ignorance  of  the  Plaintiff  as  to  th  ^^z 
Defendant  being  his  vendee,  no  argument  can  be  draw^^^ 
from  that,  because  it  was  immaterial  to  the  Plaintiff 
know  the  name,  and  it  was  only  when  the  difficulty  as 
registration  was  made  by  Carmichael  that  it  became 
cessary  for  the  Plaintiff  to  assert  his  rights  against  tl 
person  with  whom  the  contract  was  originally  made. 

The  Lord  Chancellor. 

It  seems  to  me  that  this  is  a  case  quite  free  frczB^xi 
doubt.     Mr.  Shaw^  the  Plaintiff,  must,  I  think,  be  talc^sx 
to  have  been  possessed  of  the  twenty-five  shares,  I:.2b€ 
subject  of  this  suit.    A  question  might  have  been  rais^^d, 
whether  these  were  shares ;  Mr.  Shaw  was  originally  ^m»- 
titled  to  them  in  the  shape  of  scrip ;  he  took  that  scrip    t^ 
the  office,  and  there  they  were  entered  in  a  book,  and 
thereby  he  became  the  holder  of  shares  ;  only  twenty-five 
are  now  in  question,  and  the  Plaintiff  sold  them  as  bein^ 
shares.    Nor  do  I  think  it  can  be  open  to  the  Defendant  to 
question  that  position  on  the  present  occasion.  The  Plain- 
tiff then  being  so  entitled,  on  the  7th  November  184^j 
employed  his  broker,   Mr.  De  Home^  who  employ^^ 
Messrs.  Za97io7Z£/,  auctioneers,  to  sell  these  shares,  and  tb^7 
sold  them  to  the  Defendant  at  2&.  6c/.  per  share.     If  tJ:*^ 
matter  had  stopped  there,  I  think,  upon  the  principle* 
of  this  Court,  on  that  day  (or  whatever  time,  accord v<^ 
to  the  ordinary  practice  of  the  Stock  Exchange,  is  c^>"* 

side*^"^ 
(o)  4  Bctn,  59. 
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si  dcred  suflScient  to  engraft  a  transaction  of  this  kind  into  1855. 
tfi.  <3ontract)  the  Defendant  became  obliged  to  complete,  ^T^^*^ 
3m.M-M  <i  at  that  time  Mr.  Shaw  was  entitled  to  file  a  bill  against  v. 

€,Vb  ^  Defendant  to  compel  him  to  complete  that  contract ;       F»h«»« 
1^,  in  the  meantime,  Messrs.  Z^iinoTi^f,  the  auctioneers  and 
^«nts  of  the  Plaintiff  on  the  original  sale  of  these  shares, 
r-fc  as  agents  for  the  purchaser,  Mr.  Fisher,  in  a  subsequent 
i\e  of  the  shares,  which  he  had  purchased,  to  another 
»T8on  of  the  name  of  Carmichael,  and  before  that  sale 
-^ook  place  they  the  auctioneers  had  not  communicated  to 
Il^r.  Shaw  J  the  Plaintiff,  the  name  of  the  person  who 
l«ad  become  the  purchaser.     I  suppose  that  is  often  not 
done  for  some  time.     It  was  said,  and  I  dare  say  truly, 
ell  at  such  sales  frequently  go  on  one  after  another  until  a 
-piATchase  by  some  one  intending  to  hold  takes  place.     In 
this  case  there  was  one  transaction  beside  the  original 
sale  to  Mr.  Carmichael,  and  no  communication  appears  to 
liave  been  made  by  Mr.  Shaw  to  Mr.  Fisher,  but  it  appears 
to  have  been  made  to  Mr.  CarmicliaeL     If  Mr.  Carmin 
chad  was  as  solvent  a  man  as  the  Defendant  Mr.  Fisher, 
it  could  have  made  no  difference  to  Mr.  Shaw  whether 
te  transferred  to  the  one  or  to  the  other,  so  as  to  exone- 
nite  him  from  the  future  calls  and  enable  him  to  get  his 
iDoney.    A  small  part  of  the   interest,  in  the  subject 
latter  of  this  suit  (irrespective  of  the  calls),  I  suppose 
"C  got  immediately  paid  to  him  by  Mr.  CarmicJiael  after 
he  had  bought,  and  as  if  he,  Mr.  Carmichael,  had  been  the 
Purchaser,  and  thereupon  he  executed  a  deed  to  Mr.  Car- 
^'^^chael,  transferring  the  shares  to  him,  and  treating  him 
^  being  the  purchaser.     Mr.  Carmichael  has  since  ab- 
*<^nded,  or  refuses  to  complete.     Right  or  wrong  the 
^^inpany  refuse   to    surrender    this    transfer,   so   that 
^^*   Shaw  is  still  liable  thereupon,  and  he  consequently 
^'es  his  bill  against  Mr.  Fisher.     No  doubt,  unless  there 
^   aome  defence  made,  he  was  entitled  to  a  specific  per- 
formance 
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1855.  formance  against  Mr.  Fisher.  Mr.  Fisher  ia  the  person 
with  whom  he  contracted,  and  when  the  case  was  beard 
before  the  Vice-Cbancellor  Knight  Bruce  bis  Hodoc 
made  a  decree,  not  in  terms  declaring  the  Plaintiff  en- 
titled to  a  specific  performance,  but,  I  think,  Subeta» 
tially  making  a  decree  which  involved  that,  and  so  far 
introduced  into  the  decree  a  declaration  that  the  Plaini 
tiff  was  entitled  to  a  specific  performance,  and  it  Wm. 
referred  to  the  Master  to  report  whether  a  good  tid« 
could  be  made,  and  then  was  added  this  speciidty^ — tbm 
if  the  Master  should  find  that  a  good  title  was  noC  show- 
before  the  filing  of  the  bill,,  he  was  to  stale  under  wha 
circumstances  it  happened  that  such  good  title  was  mx 
shown,  and  if  he  should  find  that  the  Plaintiff  could  ikM 
make  a  good  title  he  was  to  state  whether  it  was  by  rei- 
son  of  anji  and  what  act  or  acts  done  by  bits  since  tbs 
sale,  and  the  nature  of  such  act  or  acts,  and  under  what 
circumstances  the  Same  took  place.  That  being  the 
reference,  the  Master  found  that  the  Plaintiff  ooold 
not  make  a  good  title.  It  is  plain  that,  at  one  tinie,  the 
Plaintiff  could  have  made  a  good  title,  because  he  was 
entitled  to  these  twenty-five  shares  as  shares  in  the  soise 
in  which  be  had  undertaken  to  sell  shares.  The  Master 
however  reports,  in  stating  this  transaction,  that  the 
Plaintiff  had  disqualified  himself  from  making  a  good 
title  to  the  shares  in  question,  because  he  had  conveyed 
them  away  to  another  person.  Now  that,  to  my  mind, 
is  a  complete  answer.  The  Plaintiff  cannot  make  a  title 
to  these  shares  to  Mr.  Fisher,  because  be  has  alrea4y 
assigned  them  to  Mr«  Carmiehael  Then  it  is  said  Mr« 
Ccarmichael  has  not  completed.  What  does  that  signify! 
As  far  as  Mr.  Shaw  is  concerned  he  has  executed  the 
deed,  and  there  is  nothing  to  prevent  Mi*.  Canmiehebd  at 
any  time  coming  with  that  deed  and  registering  it.  Tfaeie- 
fore  it  is  plain,  the  Plaintiff  cannot  now  make  a  title. 

It 
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Tt  struck  me  at  one  time  as  possible  that  there  might        1855, 

1>^     no  defence,  because  if  the  assignment  to  Mr.  Car- 

wam-ichael  had  not  been  an  assignment  by  way  of  transfer 

fco   him,  but  merely  an  assignment  at  the  instance  of  the 

pmarchaser,  who  might  have  said,—"  I  wish  you  to  convey 

^Imese  shares  to  Mr.  Carmichael  for  me,  in  pursuance,  as 

m^   ^irere,  of  some  arrangement  between  me  and  Mr.  Car- 

wamichael^ — that  might  have  been  no  bar  to  any  relief 

sk^minflt  Mr.  Fisher^  because  what  the  Plaintiff  had  been 

doing  would  have  been  as  it  were  in  the  capacity  of  agent 

oC  the  person  from  whom  Mr.  Carmichael  purchased. 

ISut  that  is  not  the  history  of  (his  transaction.   It  may  be 

^Hat  Messrs.  Lamond  are  responsible  (I  do  not  mean  to 

*^y  that  they  are)  for  having  got  an  improper  purchaser 

'oi'  the  person  for  whom  they  were  acting,  and  in  not  sup* 

plying  the  right  name ;  in  truth,  what  they  did  was  to 

*^11    Mr.  Shaw  that  Mr.  Carmichael  was  the  purchaser 

from  him.    The  name  of  Mr.  Fisher  does  not  appear  to 

^«ve  been  mentioned,  as  far  as  can  be  ascertained,  for 

*^^^rly  a  twelvemonth  afterwards.  It  is  quite  clear,  a  trans- 

^^  to  Mr.  Carmichael  was  made  upon  the  footing  that  Mr. 

^^^fmichael  was  the  person  who  had  purchased  from  the 

""^laintiff,  and  as  such  entitled  to  the  transfer.     It  appears 

^  me  that  that  circumstance  puts  an  end  to  the  case.     I 

^^  not  assent  to  the  position^  that  the  Defendant  was 

^^^^claded  by  the  original  decree  of  the  Vice-Chancellor 

knight  Bruce.    That  decree  only  declared  that  there 

^^ould  be  a  specific  performance  if  the  Plaintiff  could 

^i^ake  a  title.  The  Vice-Chancellor  directed  the  reference 

"^n  the  way  I  have  already  adverted  to,  splitting  it  into 

two  questions,  first,  whether  the  Plaintiff  ever  could  make 

<nit  a  good  title,  and,  if  he  could,  whether  he  had  subse- 

qpiently  disqualified  himself?     I  entirely  concur  in  the 

judgment  of  the  Vice-Chancellor  Stuart^  and  I  think 

tbat  the  bill  was  properly  dismissed ;  and  therefore  this 

Vpeal  must  be  dismissed  with  costs. 

yol.y.  SS  D.M.O. 
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November  13, 
15, 16,  17. 

Before  The 
Lard  CAan- 
cellor  Lord 


MORLEY  V.  MORLEY. 
HARLAND  v.  MORLEY. 

rpmS  was  a  motion  on  behalf  of  the  PlaintiJ 
-*"    Harlandy  by  way  of  appeal  from  a  decretal 


Cranwortu.  pronounced  by  the  Vice-Chancellor  Stuart  on  th 
otJune  1855,  whereby  the  PlaintiflTi  bill  wasdif 
with  costs. 


A  tenant  for 
life  discharg- 
ing an  incum- 
brance upon 

presumed  to  The  bill  in  this  suit  was  originally  filed  on  tl 

have  intended   January  1849,  by  Frauds  Mar  ley,  since  decease 

chaige  alive      John  Harlarid,  on  behalf  of  themselves  and  all  ot 

against  the  in-  unsatisfied  creditors  o(  Josias  Morley,  the  tesUtoi 
hentance  for  "^ 


cause,  against  John  Readshaw  Morley,  one  of  tl 
viving  trustees  and  executors  of  his  will,  Francis . 
the  younger,  the  tenant  in  tail  of  such  estates,  an 
Morley,  the  widow  of  the  testator,  and  others,  inl 
under  the  will  of  the  testator.     The  object  of  t 


his  own  bene- 
fit, and  the 
absence  of  an 
assignment 
will  not  con- 
clude him ; 
but  a  similar 
presumption 
does  not  arise 
from  the  pay- 
ment by  a  tenant  for  life  of  bond  debts,  which,  even  if  assigned,  only  place  hi 
same  position  as  any  other  bond  creditor. 

A  testator,  being  indebted  by  bond,  devised  certain  real  estate  to  bit  aoi 
with  remainder,  subject  to  a  term  for  the  payment  of  legacies,  to  his  gra 
tail,  and  died.  Upwards  of  twenty  years  aAer  the  date  of  the  latest  of  the  \ 
tenant  for  life  and  his  assignee  for  value  filed  their  bill  against  the  tenant  i 
the  legatees,  alleging  that  the  tenant  for  life  had  paid  on  the  bonds,  and  i 
stand  in  the  shoes  of  the  obligees  as  against  the  inheritance.  The  tena 
pleaded  the  Statute  of  Limitations,  the  other  legatees  did  not : — Htld^  thai 
ment  of  the  bonds  by  the  tenant  for  life  did  not  constitute  him  an  incnml) 
the  estate,  and  that  the  bonds  themselves,  being  more  than  twenty  yean  old 
sumption  was  that  they  had  been  satisfied. 

SembUf  the  plea  of  the  Statute  of  Limitations,  under  the  circamitaoei 
tenant  in  tail,  enured  for  the  benefit  of  all  the  defendants. 

In  June  1854,  the  tenant  for  life  made  an  affidavit,  verifying  payment  of  1 
and  died  in  August  following:  a  supplemental  suit  was  instituted  by  the 
Plaiutifi*,  who,  in  February  1855,  filed  the  affidavit  in  the  original  and  anp 
suits ;  the  Lord  Chancellor,  in  the  absence  of  any  motive  attributaUe  to  tfa 
for  not  having  filed  the  aflSdavit  in  the  interval  between  the  date  of  Ha  be 
and  the  death  of  the  deponent,  received  it  with  some  qualification. 
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^was  to  obtain  a  declaration  that  the  late  FlRintiff  Francis       1855. 

JUhr/ej/f  who  was  tenant  for  life  of  certain  real  estate 

under  the  will  of  Josias  Morley,  in  respect  of  various 

payments  in  satisfaction  of  certain  bond  debts  made  by 

bim  out  of  the  rents  of  the  estate,  was  entitled  to  stand 

in  the  place  of  the  creditors  of  the  testator,  whose  debts 

were  so  paid,  as  a  creditor  against  the  estate  of  the  said 

testator,  and  to  have  the  same  raised  and  paid  out  of  the 

taid  estates. 

The  original  bill  stated  the  will  and  codicil  o{  Josias 

Morley^  the  testator  in  the  cause,  whereby,  among  other 

things,  he  devised  his  residuary  real  estate  upon  trust, 

tmong  other  trusts,  for  payment  of  his  debts.     The  bill 

*l8o  stated  that  the  Plaintiff  jFrawcw  Slorley  was  tenant  for 

life  in  possession  of  an  estate  called  Marrick,  and  other 

states  specifically  devised  by  the  testator,  of  which  the 

Defendant  Francis  Morley  the  younger  was   then  the 

"f8t  tenant  in  tail  in  remainder;  and  that  the  testator 

^as  considerably  indebted  by  specialty  and  simple  eon- 

^"^act,  beside  the  debts  due  by  him  on  mortgage.     The 

^iU  then  specified  various  bonds  and  promissory  notes 

P^en  by  the  testator  and  unsatisfied  at  his  death,  and 

stated  that  at  the  time  of  the  death   of  the  testator, 

'"C  Plaintiff  Francis  Morley  was  only  sixteen  years  of 

%e,   and  that  he  did  not  enter  into  possession  or  re- 

*^ipt  of  the    rents   of  the   estate   called  Marrick  till 

■evepal  years   after   the  testator's   death,   but   that  the 

*^^fendant  John  Readshaw  Morley  and  his  co-trustee, 

■JOce   deceased,   entered   into    such   possession.      The 

"'"    then  stated  that  all  the  personal  estate  and  effects 

^^  the  testator,  except  the  household  goods  and  effects 

"Pacifically  bequeathed  to  the  Plaintiff  Francis  Morley^ 

Z*^^  all  other  the  property  comprised  in  or  which  passed 

^    ^be  residuary  devise  and  bequest  in  the  will  of  the 

^^^^tor  Josias  Morley^  were  realised  or  converted  into 

S  S  2  money 
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1855.       money,  and  the  proceeds  applied  in  payment  of  his: 
funeral   and   testamentary   expenses,  and  some  of  hi^ 
debts,  other  than  mortgage  debts  dme  from  him  at  th^ 
time  of  his  death;  and  that  in  the  year  1831,  all  the^ 
testator's  real  estate  situate  in  the  parishes  of  Skipien  andEl^ 
Addingham  were  sold,  and  the  monies  arising  tberefiroi 
applied  in  payment  of  mortgage  debts  and  iocumbi 
charged  on  such  real  estates  and  other  specialty  debi 
of  the  testator ;  and  that  all  the  other  real  and  person 
estate  and  effects  of  the  testator  Josias  Morley  were  sold^ 
and  realised  or  converted  into  money,  escept  his  manor; 
messuages,  lapds  and  hereditaments  situate  in  the  parish 
of  Marrick,  in  the  county  of  York,  and  called  the  Jfor- 
riclc  estate,  and  devised  in  strict  settlement  by  his  «rill, 
and  that  no  part  of  that  estate  had  been  solfl* 


-to 
Si 


---i 


The  bill  then  stated  that  the  debts  of  the  testator 
Josias  Morley  which  were  so  p^id,  did  i|ot  cpiBpris^ 
all  the  debts  which  were  due  from  him  at  the  time 
of  his  decease;  and  in  particular  that  they  did  not 
comprise,  amongst  other  debts,  the  severfil  bond  debts 
which  were  paid  off  by  Francis  MorJey,  the  tenant 
for  life,  after  he  came  into  possession  of  the  4^ar- 
rick  estate.  The  bill  then  stated  that,  by  j^  indenr 
ture  bearing  date  the  Ist  July  1848,  all  the  perfonal  *^ 

estate,  property,  including  the  bond  debts,  credits  and  ^ 

effects  of  what  nature  or  kind  soever^  of  or  belong-  ^^ 

ing  or  due  and  owing  to  him  Francis  Morley^  toge? 
ther  with  all  powers,  remedies  and  m^Si^s  of  him,  both 
i^t  law  and   in   equity,  for   receiving,    recovering  and  ^ 

enforcing    payment  of  the    same,    were    grantedi  as-  '^ 

signed  and  transferred  by  Francis  Morley  to  the  Plaia-  ^^ 

tiff  Jokn  Harktnd,  his  executors,  admioistrators  and  ^ 

assigns,  upon  trust  (amongst  other  things)  for  the  pay-  ^^ 

ment  of  the  creditors  of  Francis  MorUy  vho  should  ^ 

execute  the  indenture  and  subject  thereto,  witjh  an  ulti-  — ' 

mate  ^ 


a 
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mate  trust  for  the  PlaintiflF  Francis  Morley,  his  executors        1855. 
and  admiiHstrators. 

On  the  29th  September  1840,  Mary  Morley^  one  of 
the  daughters  of  the  testator  died,  and  the  suit  was 
revived  against  the  Defendant  William  Allen  Francis 
Saunders,  as  her  representative.  On  the  3rd  August 
1854,  the  Plaintiff  JF.  Morley  died  intestate,  and  letters 
of  administration  were  granted  to  his  widow. 

A  supplemental  bill  was  filed  on  the  6th  December 
1854,  by  John  Harlandy  stating  these  facts,  and  that  the 
I^efendant  Francis  Alorley  had  become  the  tenant  in 
^il  in  possession  of  the  estate  called  Marrick,  and  pray- 
**^g  the  same  relief  as  was  prayed  by  the  original  bill. 

The  facts  as  to  the  payment  of  the  several  bond  debts 
^y  Francis  Morley  were  deposed  to  by  him  in  an  afB- 
^^t  sworn  in  the  original  suit  on  the  9th  June  1854, 
^Ut  that  affidavit  was  not  filed  till  the  28th  February 
*  S55,  when  it  was  filed  in  the  revived  and  supplemental 
^Uit  by  the  Plaintiff  JbAn  Harland. 

The  Defendant  Jane  Morley ^  the  widow  of  the  tes- 
tator, and  C  F.  Saunders^  representing  the  interest  of 
the  children  of  the  testator,  alleged  that  the  late  Plaintiff 
t^'ands  Morley  was  enabled  by  withholding  payment  of 
Ae  jointure  and  the  interest  to  the  amount  of  4,000/.  on 
the  sum  of  9',000/.,  bequeathed  by  the  testator  Josias 
Morley  to  his  children,  other  than  the  late  Plaintiff,  to 
pay  off  the  debts  claimed  by  the  bill,  and  that  pro  tanto 
they  were  respectively  entitled  to  stand  in  the  place  of 
creditors  whose  debts  were  paid  off  by  Francis  Morley. 

When  the  cause  came  on  before  the  Vice-Chancellor 
Siuarif  on  the  motion  for  a  decree,  his  Honor  was  of 
opinion  that  the  affidavit  of  the  deceased  Plaintiff  i^rancis 

Morley, 
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1855.  Morley,  not  having  been  filed  till  after  bis  d 
inadmissible,  and  dismissed  the  bill.  The  PUdi 
appealed  to  the  Lord  Chancellor. 

Upon  hearing  the  facts  his  Lordship  obser 
there  did  not  appear  to  be  any  proof  whateve 
debt  before  the  Vice-Chancellor. 

Mr.  Craig  and  Mr.  J.  H.  Palmer,  for  the  '. 
the  Appellant,  submitted,  that  though  the  Plai 
proceeded  with  his  case  before  the  Vice-C} 
Stuart,  without  the  affidavit  of  F.  Morley,  yel 
was  only  on  the  ground  that  strict  proof  of  a  F 
debt  was  not  required  as  the  foundation  for  a  c 
suit ;  Owens  v.  Dickenson  (a),  Whitdker  v.  Wi 
Chregson  v.  Booth  (c) :  that  the  present  was  a  n 
of  the  motion  for  decree,  and  that  it  was  comp< 
the  Plaintiff  to  adduce  further  evidence,  whicl 
have  been  received  below,  Herring  v.  Cloherry  ( 

On  its  being  proposed  to  read  the  affidavit,  it 
sibility  was  objected  to  by  Mr.  Bacon  and  Mr, 
for  some  of  the  Respondents,  on  the  grounds  tha 
been  withdrawn  before  the  Vice-Chancellor,  notii 
Plaintiff's  intention  to  read  it  on  the  appeal  ought 
been  given ;  that  there  was  no  evidence  of  any  i 
on  the  part  of  F.  Morley  to  use  it,  and  that  he  o 
now  be  cross-examined.  They  represented  that 
last  reason  the  Master  of  the  Rolls  had  recently 
to  receive  an  affidavit  made  by  a  person  who 
diately  after  filing  it,  had  gone  to  Australia* 

Mr.  Craig  and  Mr.  J.  H.  Palmer. 

The  affidavit  of  F.  Morley  ought  not  to  have 


(a)  Cr.  Sf  p.  48.  (c)  5  Hare,  536. 

(6)  2  Hare,  310.  (rf)  Cr.  *  P.  2«1. 
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jected  by  the  Vice-Chancellor.     The  proper  course  for        1855. 
the  Defendants  to  have  adopted  was  to  have  moved  to 
liave  the  affidavit  taken  off  the  file.     The  only  ground 
upon  which  this  evidence  could  be  objected  to  is,  that  of     Mo»ley 
the  impossibility  of  cross-examining  the  deponent,  but 
that  is  caused  by  his  death,  an  event  over  which  the 
surviving  Plaintiff  had  no  control,  and  for  which  he 
ought  not  to  suffer,  O'Callaghan  v.  Murphy  (a).    The 
notice  of  motion  to  withdraw  replication,  in  terms  in- 
formed the  Defendants  of  the  PlaintifTs  intention  to  read 
the  affidavit  in  question ;  besides  the  Plaintiff  here  has 
wade  an  affidavit  which  incorporates  that  of  the  late 
Plaintiff  F.  Morley,     And  if  neither  is  admissible,  it  is 
competent  for  the  Court  to  examine  witnesses  now  in  sup- 
port of  the  Plaintiff's  allegation,  Martin  v.  Pycroft  (J). 

ITie  Lord  Chancellor. 

Under  the  peculiar  circumstances  of  this  case,  I  think 

't  the  safer  course  to  allow  the  affidavit  to  be  received. 

The  question  resolves  itself  simply  into  whether  a  delay 

oF  two  months  between  the  swearing  and  filing  of  the 

*fiBdavit  was  so  great  as  to  exclude  tlie  present  Plaintiff 

""om  filing  it  at  all  after   the   death  of  the  deponent 

'-•ooking  at  the  facts,  it  does  not  appear  that  any  ad- 

^^•ntage  could  have  been  obtained  from  filing  it  earlier. 

*    shall  therefore  permit  it  to  be  read ;  but  there  having 

^^^^U  no   opportunity  for  the  cross-examination  of  the 

^^f^onent,  I  shall  have  no  scruple  in  giving  less  credit  to 

**^    affidavit  in  question  than  to  any  evidence  which  may 

^^^    ^Iduced  by  the  other  side  to  rebut  it 


-Another  objection  was  raised  by  the  Counsel  for  the 
spondents,  on  the  ground  that  J.  Readshaw  Morley^ 
^^^  of  the  executors  of  the  testator,  had  not  been  made 

a  Respondent 

(«)  2S€k.SfLrf.  158.  (6)  2  Dt  O.  Mac.  if  G.  785. 
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1855.       a  Respondent  to  the  appeal.    They  urged  that,  the  1 
having  been  dismissed  as  against  him  in  the  Court  belo 
the  present  was  a  proceeding  at  best  only  to  charge  i 
rests,  which  could  not  be  affected  until  after  it  was  < 
blished  that  the  real  estate  devised  for  payment  of  de 
and  the  personalty  of  the  testator  were  exhausted, 
the  other  hand  it  was  submitted  by  the  Appellant, 
the  Defendant  J.  R.  Morley  had  in  fact  exhausted, 
such  real  and  personal  estate  in  the  payment  of     trlie 
testator's  debts ;  and  that,  in  truth,  no  relief  could  be  o^  b- 
tained  against  him,  even  if  he  were  served  with  a  notf  -^* 
of  the  appeal;  that  having  been  served  in  the  Coi^^^ 
below,  and  not  having  appeared  at  the  original  heario^^^ 
it  was  not  necessary  on  a  re-hearing  to  serve  him  ^^^^^^ 
a  fresh  subpoena ;  that,  at  all  events-,  the  cause  might  bi^^^^ 
permitted  to  proceed,  on  the  undertaking  of  the  Plainti^^^ 
to  serve  him  with  notice  of  the  appeal,  and  tliat  in  the  ^^^ 
mean  time  judgment  should  not  be  given  until  he  had 
been  served. 

The  Lord  Chancellor  allowed  the  argument  to  pro- 
ceed, on  the  undertaking  of  the  Appellant  to  serve  J*  A. 
Morley  with  a  notice  of  the  appeal,  and  on  the  under- 
standing that  judgment  should  not  be  given  till  he  had 
been  served. 

Mr.  Craig  and  Mr.  J.  H.  Palmer. 

The  only  question  is,  whether  the  Plaintiff,  as  repre- 
senting the  tenant  for  Kfe,  who  has  paid  off  incum- 
brances affecting  the  inheritance,  has  not  a  right  to  stand 
in  the  shoes  of  the  creditors.  In  the  absence  of  any 
evidence  to  the  contrary,  it  is  well  established  that  a 
tenant  for  life  discharging  incumbrances,  is  presumed 
to  keep  them  alive;  St.  Paul  v.  Viscofunt  Dudley {a\ 
Bnrgts  v.  Mawhey  (6),  Burrell  v.  The  Earl  cf  Eyrt^ 
numt{c).     It  is  clear  also  that  a  bond  and  mortgage 

creditor 

(a)  15  Fef.  167.  {h)  T.  4  JR.  167.  (r>  7  Betm.  2U5. 
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cmt^dkof  has  a  charge  upon  the  estate  of  his  debtor  in        1855. 

v^a^^ect  of  the  bond,  and  that  neither  the  heir  nor  the 

d^rvtsee  of  the  debtor  can  redeem  the  mortgage  without 

Tpwkyiodnt  of  the  bond  debt ;  Acton  v.  Acton  (a),  Challia 

^.     Casbom  (b).     In  the  Court  below,  some  reliance  was 

plcaced  on  the  Statute  of  Limitations,  but  if  the  affidavit 

of*  F,  Morletf  is  receif able,  it  removes  all  doubt  as  to  the 

Statute  of  Limitations,  for  during  the  existence  of  the 

tenancy  for  life  the  statute  does  not  run,  BurreU  v.  The 

rl  of  Egremont. 


Mr.  Bacon  and  Mr.  Cairns^  for  C  Morky,  the  widow, 

arsd  Francis  Morley,  the  tenant  in  tail. 

Bond  debts  are  not  charges  on  the  real  estate  of  a 

d^ltor  within  the  benefit  of  the  rule  relied  on  by  the 

t^laintiff; Holleyv.  Weedon{c)\  Spackmans.  Timbrell(d), 

I  f  they  were,  this  consequence  would  follow,  that  every 

ftinople  contract  debt  would  be  equally  a  charge.     If  the 

l^ond  creditor  has  such  a  charge  as  is  alleged,  he  can 

oTily  have  it  under  the  Statute  of  Fraudulent  Devises, 

3     &  4  TF.  &  ilf.  c.  14.     That  statute  merely  refers  to 

tlie  case  where  the  will  of  a  testator  stands  between  the 

ci-^editors  and  their  rights,  and  leaves  the  creditors  un- 

^fiected  by  the  devise ;  but  until  judgment  was  recovered, 

there  was  no  charge  upon  the  lands.     In  the  case  of 

^P^^ckman  v.  Timbrell  (d).  Sir  L.  Shadwell  lays  it  down 

^hat  the  statute  does  not  charge  the  land  but  the  person 

^^  tfie  devisee.      In  the  same  way  Lord  Langdale,  in 

^      case   of  Richardson  v.  Horton  («),   says,  "  debts 

^     Specialty  in  which  the   heirs   are  bound,   constitute 

^     lien  or  charge  upon  the  land,  either  in  the  hands 

^lie  debtor  or  of  his  heir.*'     [The  Lord  Chancellor 

^^*^^Ted  to  the  observations  of  Lord  Cottenham  in  Pimm 

*    -fnsall{f),  in  which  the  dicta  of  Sir  Z.  SJiadwelt  in 

the 
Ka)  Free,  in  Ch,  237.  (rf)  8  Sim.  253. 

Cb)  Free,  in  CA.  407.  (e)  7  Beat>.  112. 

^c)  1  Vem.  400.  (/)  1  Mac.  ^  G.  449. 


) 
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1855.        the  case  of  Spackmanv.  Timbrett  (a),  are  questionei 
The  case  of  Copis  v.  Atiddleton  (ft)  shows  that  wheres- 
«.  surety  pays  off  a  bond  debt,  the  utmost  right  which 

MoRLEY.      ^^^  assert  in  respect  of  such  payment,  is  to  be  a  simpj 
contract  creditor.     The  case  of  Burrell  v.  The  Earl  o^ 
Egremont  (c),  is  no  authority  for  the  Plaintiff)  and  ibs^^  \ 
observations  of  Lord  Lanffdcde,  which  have  been  cited, 
were  with  reference  to  an  express  charge  on  the  estate, 
and  on  which  interest  was  payable  de  anno  in  annum,  and 
there  was  an  assignable  person  to  pay,  both  which  ele- 
ments were  wanting  here.    In  the  cases  of  Jones  v.  Mor- 
gan (d),  and  Burges  v.  Mawbey{e)  also,  the  debts  were 
expressly  charged  upon  the  estate.     We  further  submit, 
that  the  whole  of  these  bond  debts  being  more  than  twenty 
years  old,  are  barred  by  the  Statute  of  Limitations.   The 
bill  contains  no  allegation  of  payment  of  interest;  and 
even  payment  of  interest  by  an  executor  will  not  keep  the 
debt  alive  as  against  the  inheritance;  Puinamv,  JBatesif); 
Marten  v.  Whichelo  (g).     It  is  also  to  be  observed,  that 
the  deceased  Plaintiff  was  himself,  under  the  testator^s 
will,  entitled  to  one-half  of  the  testator's  residuary  estate; 
and  it  is  quite  consistent  with  his  affidavit  that  be  paid 
the  bond  debts  out  of  his  share  of  the  residue,  which  he 
was  under  an  obligation  to  do  before  he  took  any  of  the 
residuary  estate.     It  was  said  that  service  of  notice  of  the 
appeal  on  the  Defendant  J.  R.  Morley  would  be  sufficient, 
but  it  is  manifest  that  it  would  be  unavailing,  for  even  if 
the  Plaintiff  was  allowed  to  take  the  bill  pro  confesso 
against  him,  it  must  be  only  secundum  allegata  et  probata. 
The  whole  fallacy  of  the  Plaintiff^s  argument  is  in  the 
assumption  that  he  has  a  charge,  whereas  it  is  only  what 
may  be  matured  into  a  charge.     Before  the  Statute  of 
Fraudulent  Devises  (3  &  4  TF.  &  ilf.  c.  14),  a  creditor 

had 
(fl)  8  Sim,  253.  (e)   T.  ^  R.  167. 

(6)  T.SfR.  224.  (/)  3  Run,  188. 

(c)  7  Bean.  205.  (g)  Cr.  *  P.  257. 

(<0  1  1^'  C.  C.  206. 
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lisici  no  specific  right  against  the  heir  of  his  debtor,  but  1855. 
only  in  respect  of  assets  descended,  and  up  to  that  time 
th^re  was  no  remedy  against  the  devisee.  That  statute 
pI^Lced  the  devisee  on  the  same  footing  as  the  heir  (the 
oxily  question  being  whether  there  was  any  devised  land); 
th^  devisee,  however,  might  have  aliened,  and  the  alienee 
^ould  not  have  taken  the  estate  cum  onere. 

Idr.  Malins  and  Mr.  Chapman^  for  Mr.  and  Mrs. 
SF^sKunders  and  the  other  parties  claiming  portions  under 
tt^  ^  term  of  500  years. 

3f  r.  Lindley  appeared  for  the  trustees. 

!Mr.  Crcdg^  in  reply. 

The  Lord  Chancellor. 
This  is  one  of  those  cases  in  which  I  entertain  very 
IL^^e  doubt    The  original  bill  was  filed  on  behalf  of  the 
tiL=.miant  for  life  of  an  estate  in  Yorkshirey  with  remainder  to 
H^^  first  and  other  sons  in  tail,  and  by  the  present  plaintiff, 
avmd  it  sought  to  enforce  a  claim  on  the  inheritance  for  the 
axxiount  of  certain  bond  debts  which  were  created  by  the 
Ae^isor  of  the  estate,  and  which  the  tenant  for  life  alleged 
^^  paid  off  from  time  to  time  after  he  came  into  posses- 
sion of  the  estate ;  and  the  sole  question  is,  whether  such 
Payment  comes  within  the  principle  of  this  Court  with 
'^Sard  to  persons  having  partial  interests  in  estates  pay- 
"*8  off  incumbrances.     The  principle  is,  that  where  any 
P^i^on  having  such  partial  interest  in  the  estate,  pays  a 
ciebt  which  is  capable  of  being  made  a  charge  upon  the 
*^hoiitance,  and  at  the  same  time  takes  every  precaution 
^How  that  he  has  no  intention  of  relieving  the  inhe- 
^»^ce  from  its  liability,  the  Court  will  aid  him  in  pro- 
•  ^^ng  repayment  out  of  the  estate.    When  that  is  done 
ia  usual  to  take  an  assignment,  but  very  often  that 
■^^^caution,  as  a  security,  has  been   neglected  and  not 

had 
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1855.  had  recourse  to;   and  then  the  question  has  mt^ 

"T"^**^  whether  that  was  a  mere  oversight,  whether  the  V"'^^\A 

9.  mtended  to  be  in  the  position  of  a  person  paying  ^^ ^s^ 

MoRLBT.  nu  incuiBbrance,    and    taking  an  assignment   of  it  t-^^ 


himself,  so  that  when  his  partial  interest  in  the  estat^^^ 
should  cease,  his  right  as  incumbrancer  might  take  eftct,  ^  ^ 
or  whether  it  was  intentionally  done,  in  order  to  relieve  ^ 
the  inheritance.     The  result  of  the  long  series  of  autho-  ^ 

rities,  proceeding  upon  a  very  intelligible  principle,  I 
take  to  be  this,  that  when  an  incumbrance  i«  paid  off  by 
the  person  having  a  partial  interest  (that  is-,  an  intenst 
less  than  the  whole  inheritance),  unless  there  is  some- 
thing to  show  a  contrary  intention,  the  presumption  is, 
that  he  meant  to  do  that  which  in  law  and  in  equity  he 
might  have  done,  namely,  to  keep  it  alive  for  his  own 
interest,  and  that  the  omission  was  a  mere  overflight ;  in 
such  a  case  the  Court  will  supply  that  omission,  by  giving 
him  or  by  causing  the  proper  parties  to  give  him^  if  ne- 
cessary, an  assignaient  or  an  instrument  whidi  shall  put 
him  in  the  same  position  as  if  he  had  obtained  it  for  hin- 
selF.  The  presumption  is  different  where  the  par^  pay- 
ing off  the  incumbrance  is  entitled  to  the  inheritance,— 
where  he  is  absolutely  enCided  to  the  fee  simple. 

N^w  here,  Mr.  FrasuAs.  Morley  was  tenant  for  Kfe,  and 
what  he  did  was  not  to  pay  off  anything  which,  properly 
speaking,  was  an  incumbrance  on  the  estate,  but  he  pud 
off  a  great  number  of  bond  debts  which  were  created  by 
the  testator  in  his  lifetime ;  and  the  question  is,  whether 
by  discharging  those  bond  debts  he  was  in  the  same  pre-  ^ 

dicament  as  if  he  bad  paid  off  an  incumbrance  or  charge  * 

upon  the  estate.     In  the  course  of  the  argument  there  - 

have  been  incidental  discussions,  which  I  by  no  means  ^ 

regret,  £or  they  have  been  important  to  clear  up  some  ^ 

inaccuracies  which  have  arisen  from  this  being  more  the 
subject  of  ancient  law  than  what  is  commonly  resorted 
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to  now,  as  to  ibc  nature  of  the  rights  of  bond  creditors        185S. 
vpoD  the  estates  of  the  heirs  or  devisees  of  their  bond 
defaton.    I  take  the  principle  of  the  law  to  be  this,  the 
rigbi  against  land  on  the  part  of  creditors,  even  by  judg- 
Bient,  vas  only  a  right  created  by  statute  though  a  very 
csarJy  one  (ISfklw.  1,  c.  18,  Westminster  the  Second),  one 
of  those  statutes  which  we  are  accustomed  to  look  at  as 
common  rather  than  statute  law,  although  they  are  statute 
Imt.  With  respect,  however,  to  the  right  of  a  creditor  by 
specialty  when  the  heirs  were  bound  against  the  lands 
oT  his  debtor,  which  descended  to  the  heir,  my  impres* 
ttOiai  is,  that  by  common  law  such  lands  were  assets  for  the 
pe^ymeBt  of  the  ancestor's  debts.     But  in  whatever  way 
^^^ee  ri^ts  originated,  they  are  different  in  the  one  case 
fix>as  what  they  are  in  the  oth^.  In  the  former,  the  statute 
of  Wsstntinster  the  Second,  (13  JEdw.  1,  c.  18,)  gives  the 
n^lt  te  a  judgment  creditor  by  writ  of  elegit  to  have  a 
^««^it  dwected  to  the  sheriff,  to  put  him  in  possession  of 
h^^  of  the  lands  belonging  to  his  debtor ;  but  the  right 
tkftcat  a  bond  creditor,  when  he  sues  the  heir,  has  against 
tlB^  lands  of  (he  giver  of  the  bond,  is  a  right  by  com- 
mon law,  and  is  a  right  to  treat  the  heir  as  being  his 
d^l)tor  and  to  recover  judgment  against  him  on  the  debt, 
bast  limited  in  this  way,  that  he  is  to  take  his  execution 
firom  the   lands   that   hav^  descended  upon    the  heir 
from  the  anceator,  and  according  to  the  form  that  is  exr 
pvietsly  stated  in  the  judgment,  whereupon  the  writ  of 
extent  issues  to  the  sheriff,  commanding  him  to  inquire 
^^  what  lands  tlie  judgment  debtor,  the  ancestor,  died 
*^>^d  at  the  time  the  writ  was  sued  out,  and  what  der 
^cended  to  bia  heir,  and  those  lands  he  was  desired  to 
extend  and  take  in  satisiaction  of  the  debt.     Such  being 
^^e  nature  of  ihe  legal  rights  of  bond  creditors,  what  is 
^be  Course  that  this  Court  takes  in  respect  of  such  debts? 
^«^||9  Court  does  not  give. or  afiect  to  give  to  such  cre- 
^^ors  equitable  rights  as  to  the  land  any  more  than  it 

would 
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1855.        would  to  simple  contract  creditors,  or  to  bond  creiltc^rs 
in  respect  of  the  personal  assets;  and  althougli  eqmtat^^^ 
rights  are  enforced  in  this  Court,  it  is  merely  that  ttm  ^ 
Court  makes  itself  ancillary  to  giving  a  more  conveoie.^^' 
redress,  because  it  is  intended  to  be  practically  thesaic^^ 
as  that  which  all  the  creditors  would  have  got  at  law,     ^f 
they  had  all   sued  concurrently.      This   Court  abho^"""* 
creditors  running  to   try  who  shall  get  the  first  jud^^~ 
ment,  and  therefore  gives  to  all  equally :  as  for  instan(^=>^ 
in  the  case  of  a  creditor's  suit  against  executors;  and«K^^> 
in  suits  by  bond  creditors,  in  order  to  be  paid  out  of  tl^  ^ 
real  estate  which  descended  upon  the  heir,  it  directs  tl^  ^ 
property  to  be  sold  instead  of  being  extended,  and  (H— ^^^ 
of  the  proceeds  payment  to  be  made  to  the  credilor^^*- 
Where,  however,   there   is   an  estate  of  the  value  cr^* 
100,000/.  and  debts  proved  to  the  amount  of  10,00(^^  '- 
only,  the  Court  would  never  by  its  decree  order  a 
of  the  whole  of  the   estate,  nor  would   it  leave 
ditors  to  be   paid  by  taking  possession  of  the  land 
nor  impose  upon  the  heir  the  burden  of  satisfying 
debts  out  of  the  annual  rents,  but  it  would  direct  a  sale^^s^i 
a  competent  part  of  the  estate  in  order  to  meet  the  debts. 

Now  here  the  estate  is  not  in  the  hands  of  the  heir,  b^»— i^ 
in  the  hands  of  the  devisee,  although  practically  sin^^^ 
the  Statute  of  Fraudulent  Devises,  (8  &  4  TF.  & 
c.  14,)  that  makes  no  difference.     Before  that  statute  ^ 
know  that  a  devise  defeated  the  right  of  a  creditor  alb— ■•^ 
gether,  because  the  judgment  was  that  it  should  be  i 
covered  out  of  the  real  estates  which  had  descended  to  1 
heir,  and  the  inquiry  was  what  lands  descended  on  i 
heir  and  remained  in  the  heir  up  to  the  time  of  the  suir 
out  of  the  writ.     The  answer  would  have  been  nil  9-      ^ 
to  all  the  lands  which  had  been  devised  away.    This  w^-      ^ 
a  very  improper  mode  of  defeating  the  rights  of  creditor"^^ 
and  to  obviate  that  the  Statute  of  Fraudulent  Devis^^^* 
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was  passed,  which  substantially  made  devised  lands  liable  1855. 
just  in  the  same  way  as  if  they  had  been  left  to  descend ; 
the  statute  says  that  the  devise  shall  be  fraudulent  and 
void  as  against  creditors,  and'  proceeds  to  enact,  that, 
notwithstanding  such  devise,  the  creditors  may  sue  the 
heir,  joining  with  him,  as  a  Co-defendant,  the  devisee 
of  the  obligor  of  the  bond.  An  expression  dropped 
firom  one  of  the  counsel  during  the  argument  which  I 
forgot  to  notice  at  the  time,  but  which  struck  me  as  inac- 
curate, to  the  effect  that  the  statute  enables  you  to  sue 
the  devisee,  making  the  heir  a  Co-defendant.  I  take  it  to 
be  more  accurate  to  say,  that  it  enables  you,  as  you  had 
the  right  before  to  continue  to  sue  the  heir,  making  the 
devisee  a  Co-defendant.  What  the  statute  says  is,  that 
Ae  devise  shall  be  utterly  void,  frustrate  and  of  no  effect, 
tt  against  creditors.  You  must  continue  to  sue  the  heir 
•^  before,  but  as  some  one  else  has  got  the  property  you 
''^^y  sue  him  also  as  a  Co-defendant.  However,  that  is  not 
^^ry  important,  although  I  think  it  right  to  notice  it. 

Having  considered  the  matter  thus  far,  the  way  is 
^)eared  to  see  what  are  the  rights  at  law  and  in  equity  of 
^ond  creditors,  in  respect  of  their  bonds,  against  the 
^states  which  have  descended  or  been  devised.     They 
^tey  file  a  bill  in  this  Court  on  behalf  of  themselves  and 
K>thers,  to  have  that,  which  is  a  purely  legal  right,  made 
Available  to  them  against  what  are  purely  legal  assets, 
just  as  they  might  have  proceeded  at  law ;  except  that  in 
mvLch  a  case  this  Court,  delighting  in  equality,  gives  it  all 
xateably  instead  of  letting  the  creditors  take  according  to 
the  priority  of  their  actions  at  law.     The  equity  asserted 
hy  this  bill  is,  that  a  person  having  an  estate  for  life  in 
Yorkshire,  and  having  paid  off  certain  bond  debts  of  his 
ancestor,  is  entitled  to  the  same  rights  as  if  there  had 
been  incumbrances  on  the  estate  to  the  amount  of  those 
bonds.     The  argument,  that  there  is  no  substantial  dif- 
ference 
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1855.  ference  between  the  one  case  and  the  other,  seems  i 
the  first  blush  very  plausible.  It  may  be  that  they  ai 
distinctions  which,  if  we  were  now  going  to  legislate,  I: 
making  a  law  de  novo^  we  might  say  ought  not  to  exie 
and  that  the  same  law  should  be  applicable  to  the  on 
as  to  the  other;  but  that  is  not  the  question^  for  we  mm 
administer  the  law  as  we  find  it.  I  think,  however,  then 
are  very  great  distinctions.  When  I  pay  off  an  incmn 
brance  I  in  fact  make  myself  a  purchaser  of  a  porticH 
of  the  inheritance.  The  incumbrance,  whether  It  b 
ascertained  previously  by  deed  or  otherwise,  or  whethe 
it  be  merely  created  by  will  in  the  shape  of  a  charg 
of  a  particular  sum  of  money,  or  of  a  debt,  or  of ; 
general  charge  of  debts,  after  the  amount  has  beei 
ascertained,  is  in  truth  an  appropriation  of  a  partieiila 
part  of  the  inheritance  for  a  particular  object.  Wbei 
I  pay  off  that,  therefore,  it  is  quite  certain  that  I  becom 
entitled  to  that  portion  of  the  inheritance,  whether  it  b 
a  debt  or  other  charge.  It  may  not  at  the  moment  I  pa; 
it  off  be  ascertained  what  is  the  exact  amount,  but  it  i 
capable  of  being  ascertained— certum  est  quod  certnn 
reddi  potest.  But  when  I  pay  off  one  of  twenty  bom 
debts,  what  part  of  the  estate  does  that  give  me  ?  Nodi 
at  all,  if  other  bond  creditors  sue  immediately  at  lav 
and  obtain  a  judgment.  Supposing  I  take  every  pre 
caution  to  get  tbe  debt  assigned,  it  still  only  puts  mi 
in  the  same  situation  as  any  other  of  the  bond  creditor 
would  have  been,  and  I  might  be  defeated  entirely  b] 
others  getting  prior  rights  before  me.  But  morepvei 
there  is  this  practical  distinction:  I  cannot  keep  u] 
my  legal  right  after  I  have  paid  off  the  bond :  I  canno 
pay  off  a  bond  and  then  say  afterwards  nevertheless  I  wil 
sue,  because  in  equity  I  have  a  right  to  it.  I  do  im» 
mean  to  say  that  this  cannot  be  done  by  the  cpntrivano 
of  an  assignment  nominally  to  some  third  par^,  but  if 
trust  for  the  person  paying  off  the  bond,  and  wfaicl 

woulc 
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^^ould  be  valid  in  equity,  but  even  that  would  not  give        1866. 

th^  person  paying  off  the  bond  a  right  to  become  an  in- 

ci^Kxbrancer  on  the  estate,  though  this  Court  would  com- 

p^\  the  creditor  to  allow  the  use  of  his  name  in  any  pro- 

c^^^sding  which  it  might  be  thought  fit  to  institute ;  but  this 

cc^Kisequence  would  follow,  namely,  that  what  would  be  a 

d^^^ence  to  the  creditor  would  also  be  a  defence  to  the 

p<sB.  Yty  using  his  name.     You  cannot  by  taking  the  assign- 

lEM^^ntof  a  bond  debt  put  the  debtor  in  any  worse  pre- 

dm^sament  than  he  would  have  been  in  if  it  had  not  been 

signed.     In  short,  you  can  only  sue  in  the  name  of  the 

!>  arson  from  whom  you  take  the  assignment  of  the  debt. 

'ITXraenwhat  is  the  result  of  these  principles  in  the  present 

il    Here  the  owner  of  the  inheritance  at  all  events 

*Cs  up  the  Statute  of  Limitations,  the  other  Defendants 

d^>  not  in  terms  set  up  that  Statute ;  but  I  am  at  a  loss 

to    conceive  how  the  Statute  can  be  a  bar  to  charging  the 

ic&lieritance  without  also  being  a  bar  to  charging  every- 

tl:^ii)g  affecting  the  inheritance.     It  is  quite  certain  that 

in   the  year  1849,  when  the  suit  was  originally  instituted 

^^   the  instance  of  Mr.  Morley  desiring  to  stand  in  the 

shoes  of  bond  creditors,   there  would   have   been    an 

answer  on  the  part  of  those  who  pleaded  the  Statute  of 

Limitations.     It  is  said  that  all  the  Defendants  did  not 

plead  the  Statute.     Take  that  to  be  so,  I  do  not  know 

*>ow  that  may  be,  but  I  doubt  whether  when  the  owner  of 

^^  inheritance  pleads  the  Statute  of  Limitations  it  must 

^^^  be  taken  as  pleaded  for  all. 

^Ut  I  do  not  think  it  is  necessary  to  speculate  upon 

^^t  point  for  this  reason : — This  suit  relates  to  bond  debts, 

^'^^  quite  independent  of  the  Statute  of  Limitations :  for 

^  quieting  of  the  possession  of  mankind  long  before  any 

^tute  of  Limitations  passed  affecting  specialty  debts,  it 

^^^  a  rule  and  presumption  of  Law,  for  the  benefit  of 

^^nkind,  that,  after  twenty  years,  bonds  must  be  pre- 

Vol.  V.  TT        D.M.G.  sumed 
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1855.        sumed  to  have  been  satisfied.     Now  is  that  a  reaaonal^  J 
presuinption  or  not  ?     I  think  it  is  a  presumption  that    J 
conclusively  established  to  be  true  in  this  case ;  pmn^ 
facie  certainly,  for  the  most  obvious  of  all   reasoiur^ 
namely,  that  the  bonds,  or  most  of  them,  are  cancelled,  ^ 
and  delivered  up  into  the  hands  of  the  obligor :  but  the 
suggestion  that  has  been  made  is,  that  they  were  paid  oS 
under  the  notion,  that,  although  there  was  no  assignment 
taken,  yet  that  the  person  paying  them  off,  being  the 
tenant  for  life  of  the  estate  who  would  eventually  not  be 
the  person  to  be  made  liable,  paid  them  off  only  to  keep 
them  alive.     I  doubt  whether  any  such  intention  as  that 
could  be  inquired  into,  certainly  not  as  against  the  in- 
heritance, and  certainly  not  against  those  who  pleaded 
the  Statute  of  Limitations. 

But  that  brings  me  to  consider  the  question  of  inten- 
tion.   True  it  is,  that  in  the  case  of  an  incumbrance 
paid  off  by  a  tenant  for  life,  or  other  person  having  a 
partial  interest,  the  absence  of  an  assignment  to  keep  it 
alive  does  not  conclude  him.     If  the  result  of  the  opinion 
of  the  Court  is,  that  he  intended  to  pay  it  off  for  his  own 
benefit,  that  will  keep  it  alive ;  but  it  is  necessary  to  show 
that  he  did  at  the  time  intend  to  keep  it  alive,  for  I  take 
it  to  be  clear  that  if  a  tenant  for  life  pays  off  an  incum- 
brance, intending  to  discharge  the  inheritance,  he  canoe 
afterwards  say,  **  I  have  altered  my  mind,  and  will  noi 
revive  it"    The  question  is,  what  is   the  presumptic 
here  as  to  what  was  the  intention — looking  at  it  in  tl 
most  liberal  point  of  view — of  Mr.  Francis  Morley  wb 
he  discharged  these  bonds  ?     I  think  the  presumption 
which  I  must  arrive  is,  that  he  intended  to  pay  them 
altogether.  Nothing  could  be  so  probable.  Hewasloi 
for  life.     He  was  a  young  man  in  his  minority  wher 
succeeded  to  the  property,  and  I  observe  that  he 
them  all  off  when  quite  a  young  unmarried  man,  wbet 
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estate  was  his  for  life,  with  remainder  to  his  first  and        1855. 
other  sons.     I  dare  say  he  considered  it  as  if  it  were  an 
entailed  estate.     He  married  I  believe  in  1836  or  1837; 
almost  all  the  bonds  were  paid  ofi*before  the  marriage,  but 
some  were  paid  off  afterwards.    I  .cannot  believe  that  if  he 
bad  intended  to  keep  them  alive  he  would  have  torn  the 
seals  off  the  bonds ;  he  would  have  kept  them  to  show  that 
be  had  a  charge  as  a  bond  creditor  vakat  quantum.  In  his 
affidavit  be  says  that  he  borrowed  money  to  pay  them  off, 
and  that  he  had  afterwards  paid  off  the  money  so  borrowed, 
but  'with  the  view,  I  have  not  the  least  doubt,  of  discharg- 
ing  the  estate  from  them,  and  I  infer  that  from  the  language 
of  his  own  affidavit.     I  had  at  first  some  doubts  whether 
that    affidavit  ought  to  have  been  read,  but  I  think  that 
^  ^^SLs  right  in  admitting  it,  and  I  am  very  glad  that  I  so 
decicJed.     I  observe  that  in  almost  all  the  cases  his  own 
words  are,  "  I  paid  off  the  bond:"  sometimes  the  expres- 
sion  is,  "  1  paid  the  bond ;"  but  1  think  in  the  majority 
of  tlie  cases,  at  any  rate  in  a  great  number  of  them,  the 
expi*ession   is,    "  I  paid   off  the  bond ;"   the  result  is 
conclusive,  that  he  meant  there  was  an  end  of  the  bond ; 
*od    I  observe  he  does  not  say  one  word  about  his  having 
^'^y    intention  when  he  so  paid  them  off.     1  may  here 
lenriark,  that  although  I  admitted  the  affidavit  in  evidence, 
J^^  I  think,  it  is  evidence  which  ought  to  be  received 
^^th  the  greatest  caution,  for  the  parties  were  precluded 
^m  the  opportunity  of  cross-examination,  and  I  ought 
to  presume   that  upon   cross-examination   every   thing 
which  the  circumstances  of  the  case  suggest  as  probable 
^inst  the  party  making  the  affidavit  ought  to  be  taken 
as  evidence  against  him.     Suppose  he  had  been  cross- 
examined,  and  this  question  had  been  asked,  *'  Did  you, 
at  the  time  you  paid  off  these  several  bonds,  intend  to 
keep  them  alive  as  against  the  inheritance,  or  to  get 
rid  of  them  for  ever?"     His  answer  would  have  been, 
''  I  meant  to  put  an  end  to  them."     That  would  have 

TT2  been 
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1855.       been  his  answer,  if  he  had  answered  as  an  honest  man, 
which  I  have  no  reason  to  suppose  he  was  not 

Therefore,  in  my  opinion,  the  principle  of  kw  which 
is  clearly  settled  with  regard  to  the  discharge  of  an  in- 
cumbrance by  a  tenant  for  life,  does  not  apply,  or  only  in 
a  very  remote  degree  applies,  to  the  discharge  of  a  bond 
debt.  I  do  not  say  that  a  tenant  for  life  discharging  a 
bond  debt,  and  taking  care  at  the  time  to  manifest  the 
intention  not  to  pay  it  off  altogether,  but  to  keep  it  alive, 
cannot  preserve  to  himself  the  rights  of  the  creditor. 
The  strong  presumption,  however,  is,  that  be  has  no 
such  intention;  but  even  if  he  has  such  an  intention 
it  is  an  intention  which  he  cannot  make  avulable,  if 
he  has  allowed  such  a  lapse  of  time  to  pass  as  that  the 
bond  creditor,  if  suing  for  himself,  would  have  no  right 
against  the  estate.  That  does  not  apply  where  the  debts 
are  charged,  because,  whether  charged  in  the  lifetime  or 
by  the  will,  the  same  result  happens,  that  each  debt,  when 
ascertained,  becomes  a  charge  upon  the  inheritance; 
whether  they  are  charges  in  order  one  after  another  or 
to  be  rated  pari  passu^  when  they  are  ascertained,  they 
are  still  charges,  and  the  principle  applicable  to  them,  to 
be  derived  from  the  decided  cases,  is  not  a  principle  which  M:f^ 
can  govern  a  case  like  the  present. 


1 


^^w 

^-7 
^=^^ 


My  opinion,  therefore,  is,  that  the  judgment  of  the  Vice-*-^^^^^ 
Chancellor  was  quite  correct,  and  that  this  appeal  must  br*^^^'  |^ 
dismissed  with  costs. 
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1856. 


March  10,  14, 

WALTERS  V.  The  NORTHERN  COAL  MINING     "'.f'": 
COMPANY.  ;;l-i- 

rjlHIS  was  an  appeal  by  the  Plaintiff  from  the  decree  Before  The 
^  of  the  Vice-chancellor  Wood  made  upon  the  hear-  ^^^^j^^ 
ing  of  the  cause,  whereby  the  Plaintiff's  bill  was  dis-  Cranworth. 
missed,  but  without  costs.  The  facts  of  the  case  are  In  pursuance 
folly  stated,  and  the  arguments  on  both  sides  reviewed,  ^^  mS?on 


by  the  Lord  Chancellor  in  his  judgment.  behalf  of  a 

Joint  Stock 
Company  with 
Mr.  Bolt  and  Mr.  T.  Stevens  appeared  for  the  Plain-  certain  persona 
.«.  .  -    ,  I  /      1.    ,  1  to  purchase  the 

m  in  support  of  the  appeal,  and  relied  upon  the  au-  beneficial  in- 

thority  of  the  case  of  Clavering  v.  Westley  (a),  which  ^^^^^  *^^' 

was  not  cited  before  the  Vice-Chancellor.  agreed  to  be 

granted  to 
them  for  a 
Mr.  McUins  and   Mr.   Roxburgh  appeared  for  the  term  of  forty 

T\  r     J     *    years,  a  lease 
Delendant,  was  granted  in 
(a)  3  P.  W.A02.  MflrcA1842 

to  three  per- 
sons, as  trustees  for  the  Company,  for  a  period  of  forty  years,  at  a  fixed  rent,  together 
with  a  royalty.  The  lease  contained  a  stipulatioD  enabling  the  lessees,  at  the  end  of 
any  period  of  three  years  from  its  commencement,  to  determine  the  lease  by  giving 
twelve  months'  notice.  The  Company  entered  into  possession  in  December  1841, 
and  remained  in  such  possession  till  November  1842,  when  the  working  proving  unpro- 
fitable was  abandoned  and  never  afterwards  resumed.  In  January  1850  the  Company 
was  dissolved,  and  its  affairs  ordered  to  be  wound  up  under  the  provisions  of  the  Joint 
Stock  Companies  Winding-up  Acts.  The  lessor  became  bankrupt  in  August  1853. 
Some  time  prior  to  his  bankruptcy  his  interest  in  the  mine  became  vested  in  the 
Plaintiff.  In  May  1852  the  Official  Manager  of  the  Companv,  under  protest  that 
the  lease  was  not  binding  on  the  Company,  gave  notice  to  terminate  the  lease  on  the 
31st  of  May  following,  when  one  of  the  triennial  periods  expired.  On  the  23rd  Feb' 
ruary  1853  the  Plaintiff  filed  his  bill  against  the  Official  Manager  of  the  Company, 
praying  a  declaration  that  the  Company  had  accepted  the  lease  and  were  bound 
thereby,  and  that  the  Official  Manager  might  be  ordered  to  pay  the  arrears  of  the 
stipulated  rent  since  March  1842,  together  with  compensation  for  all  breaches  of 
covenant : — Held,  that  no  relief  in  the  nature  of  specific  performance,  nor  any  equit< 
able  relief,  could  be  granted  either  against  the  persons  to  whom  the  demise  was  made 
or  against  the  Company  in  respect  of  their  occupation,  the  rights  of  the  Plaintiff,  if 
any,  being  legal. 

The  case  of  Clavering  v.  Weitley,  3  P.  W.  402,  so  far  as  it  might  be  an  authority 
for  the  recoTery  of  rent  as  an  equitable  debt,  disapproved. 
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Defendant,  the  Official  Manager  of  The  Northern  Coa 

Mining  Company,  who  was  the  Respondent,  and  argue< 

V.  that  the  bill  ought  to  have  been  dismissed  with  costs. 

The 
Northern 
Coal  Mining       Mr.  Smythe  and  Mr.  Bdggally^  for  other  parUes. 


Company. 


Mr.  Rolt^  in  reply. 

The  following  authorities  were  cited  and  commented 
upon  during  the  argument,  Bull  v.  Sibbs  (a\  Nesbitt  ?. 
Meyer  (J),  Mundy  v.  Jolliffe  (c),  Wood  v.  Midgley  (i), 
Milward  v.  Earl  Thanet{e\  Stewart  v.  Smith  (f), 
Clarke  v.  Moore  {g),  Southcomb  v.  The  Bishop  of  Exe- 
ter {Ji\  Watson  V.  Reidii),  Eads  v.  Williams  {k). 


Nov.  26.  The  Lord  Chancellor. 

The  bill  in  this  case  was  filed  by  the  Plaintifif  as  the 
owner  of  certain  colliery  royalties  in  the  county  of  Dur- 
ham,  against  the  Official  Manager  of  The  Northern  Coal 
Mining  Company,  seeking  to  obtain  payment  of  large 
arrears  of  rent,  and  also  compensation  for  various  breaches 
of  covenant. 

The  case  made  by  the  Plaintifif  is  as  follows : — In  the 
year  1838  a  Joint  Stock  Company  was  formed,  called 
"  The  Northern  Coal  Mining  Company,**  the  deed  of 
settlement  regulating  its  afifairs  bearing  date  the  1st  June 
1838. 

That 

(a)  8  r.  R,  327.  (e)  5  Vet.  720,  in  notis. 

(b)  1  SwansL  223.  (/)  6  Hare,  222,  in  noti$. 

(c)  5  Mi/l.  «S-  Cr.  167.  (g)  IJ.^  L.  723. 

(d)  2  Sm.  4-  Gif.  115  ;  5.  C.  (h)  6  Hare,  213. 

on  appeal,  23  Law  J,  {Chanc.)  (i)  1  Run,  ^  3f.  236. 

553.  (k)  4  De  G.  Mac  ^  G.  674. 
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That  deedy  after  reciting  that  the  parties  by  whom  it  1855. 
vras  executed  had  agreed  to  form  themselves  into  a  Joint  ^^^^ 
Stock  Company  for  the  purchase  and  working  of  coal  ©. 

minesy  and  that  several  collieries  had  been  then  already     ^  "^"^ 
purchased  or  taken  for  and  on  behalf  of  the  Company,  Coal  Minino 
including,  amongst  others  mentioned  by  name,  certain     Company. 
collieries  and  coal  royalties  at  Whitelee  and  Old  Roddy- 
tf^oor^  in  the  parish  of  Brancepeth,  in  the  county  of  Dur- 
A^MiM,  witnessed  that  the  several  persons,  parties  to  the 
deed,  should  constitute  a  trading  Company,  to  be  called 
**  The  Northern  Coal  Mining  Company,"  to  endure  for 
ft>Fty  years ;  that  its  objects  should  be  the  working  of  the 
collieries  and  coal  royalties  then  already  purchased  or 
tcLlcen,  or  contracted  to  be  purchased  or  taken,  the  selling 
the    produce  thereof,  and  the  working  and  selling  the 
produce  of  collieries  to  be  thereafter  purchased  or  taken. 
F^rovisions  were  then  made  as  to  the  capital  of  the  Com- 
P^^ny  and  the  management  of  its  affairs  by  a  London 
Board  of  Directors  and  a  country  Board  of  Directors, 
**^cl  for  the  calling  of  general  meetings  of  the  proprietors, 
^'^d  for  various  other  purposes. 

The  present  suit  relates  to  the  Whitelee  and  Old 
-^^o^idymoor  collieries  exclusively.  The  interest  of  the 
^^^^xipany  in  those  collieries  was  derived  originally  under 
^•^  ^.greement,  dated  the  5th  August  1837,  made  between 
^^^^^>rge  Allison  and  Thomas  JBrown,  of  the  one  part,  and 
^^^€>rge  Faith  and  Hunter  Gordon^  described  as  two  of 
■^^  provisional  committee  of  The  Northern  Coal  Mining 
^^*^pany,  of  the  other  part,  whereby  Allison  and  Broum^ 


lessees  of  the  collieries  in  question,  agreed  to  sell  their 
^^^irest  therein  to  Faith  and  Gordon  in  consideration  of 
^^m  of  45,0002.,  to   be  paid  as   therein   mentioned. 
"^^^^r  the  formation  of  the  Company,  a  lease  was  executed 


^ — j^ 

^y  ^ohn  Charles  Ord,  dated  the  2Ut March  1839,  whereby 

:he  said 
George 


^     demised  those  collieries  to  Hugh  Panton^  the  said 


I 


Walters 


Company. 
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1855,  Oeorge  Faith  and  John  Botcherly,  for  a  term  of  forty-two 
years  from  the  Ist  June  1838,  at  a  certain  fixed  minimuni 
yearly  rent  of  850/.,  besides  an  additional  rent  for  all  coal 
Norther  ^^^'ch  should  be  raised  beyond  the  quantity  mentioned 
Coal  Miming  in  the  lease.  This  demise  was  made  in  pursuance  of  the 
agreement  of  August  1837,  and  by  the  direction  o(  Alli- 
son and  JBrown,  who  had  been  described  in  the  agreement 
of  August  1837  as  lessees.  Ord  was  owner  of  the  fee, 
and  no  actual  lease  had  ever  been  made  by  him  to  Brown 
and  Allison^  and  therefore,  to  avoid  multiplicity  of  deeds, 
he  demised  at  once  to  the  Company,  or  rather  to  Panton^ 
Faith  and  JBotcherleg,  as  trustees  for  them.  It  appeared, 
however,  that  as  to  a  large  portion  of  the  collieries,  Ord 
was,  at  the  time  of  the  demise  in  March  18S9,  merely 
an  equitable  owner.  He  had  agreed  to  purchase  it  from 
a  gentleman  named  Spackman^  but  the  legal  fee  was  not 
conveyed  to  him  until  September  1839,  and  afterwards, 
on  the  12th  March  1841,  he  executed  a  fresh  lease  to 
Panton,  Gordon  and  Botcherley  for  the  residue  of  the 
forty-two  years  term,  in  order,  as  is  alleged  by  the  bill, 
to  clothe  them  with  the  legal  interest  as  trustees  for  the 
Company.  This  object  certainly  was  not  attidned,  for  in 
the  month  of  March  1840,  a  year  before  the  seconf^b^ 
demise,  and  after  the  legal  estate  had  been  conveyed  X^a^  ^o 
Ordj  he  married  Elizabeth  Ann  Surtees^  and,  in  con  ^  ,j- 
temptation  of  that  marriage,  indentures  of  lease  an»  .^d 
release  were  executed,  dated  the  23rd  and  34th  Jfarc-n^rti 

1840,  whereby  Ord  conveyed  the  fee  of  all  the  mine^^  ^es 
comprised  in  the  indenture  of  lease  to  trustees  therei  m  ssin 
named,  and  their  heirs,  to  the  use  of  them  for  a  terr^mBrm 
of  100  years,  on  certain  trusts  for  his  intended  wift'ir'ife 
and  the  children  of  the  marriage,  and  subject  thereto  tM-  to 
the  use  of  Ord  and  his  heirs.  The  term  of  100  years  haci>-^»^» 
therefore,  clearly  precedence  over  any  term  which  Orr  -m.  ^I'd 
could  create  by  the  subsequent  deed  of  the  12th  Marc^:^'^^ 

1841 .  It  had  been  part  of  the  terms  of  the  original  agree^'^^^*" 

meif-^  ""^ 


/ 
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ment  of  the  5th  August  1837,  that  Brown  and  Allison        1855. 

should  at  their  own  expense  win  and  open  out  the  col-      JiT*^*'*^ 

-.    •  t*    11  .  .  1  1  Walters 

iiery,  with  all  necessary  pits,  engines  and  machines,  and  ». 

erect  cottages  for  the  workmen.   Until  this  had  been  done,     ^r  T"«  »- 

^  W  ORTBBRN 

It  ^as  of  course  impossible  to  work  the  mine.  It  was,  in  Coal  Minino 
faot^  put  into  a  condition  for  working  previously  to  the 
nionth  of  July  1841,  but,  before  the  Company  had  com- 
*iieticed  working  it,  possession  of  it  was  taken  by  the 
J\^^S9£HXUtle  Banking  Company,  claiming  under  a  mortgage 
*Vom  Ord  prior  to  the  title  of  the  Company. 

Before  this  was  done,  the  shareholders  in  the  Coal 
Alining  Company  had  become  dissatisfied  with  the  con- 
quest of  their  directors,  or  of  some  of  them,  on  the  ground, 
Among  other  causes  of  complaint,  that  they  had  from  the 
fi*"s^  sacrificed  the  interests  of  the  Company  to  those  of 
tVi^  persons  from  whom  the  mines  were  purchased,  many 
^f  ^fce  Directors  having  been  themselves  originally  owners 
o*'  lessees  of  collieries,  which  they  sold  to  the  Company. 
**^    May  1841,  a  committee   of  shareholders   was  ap- 
l^ointed  to  inquire  into  these  subjects,  and  several  of  the 
"■directors  were  removed   or  retired   from   their  office; 
^nd,  on  the  31st  July  1841,  a  bill  was  filed  by  Charles 
^•^iffans  and  others,  on  behalf  of  themselves  and  the  other 
shareholders  against  the  Directors  so  retiring  and  others: 
't)ne  object  of  which  was  to  set  aside  the  lease  of  the 
WMtelee  and  Old  Roddymoor  collieries,  and  to  charge 
the  retiring  Directors,  or  some  of  them,  with  the  sums 
paid  out  of  the  funds  of  the  Company  for  its  purchase. 
The  bill  alleged,  that  as  to  a  large  portion  of  the  mines 
demised  by  the  leases  of  1839  and  1841,  Ord  had,  in 
fact,  no  title  whatever,  and  that  the  quantity  of  coal 
royalty  which  would  be  to  be  worked  by  the  Company 
would  be  materially  less  than  had  been  originally  agreed. 

Before  any  proceedings  were  taken  in  that  suit,  an 

agreement 


Walters 

V. 


:Q 
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18/)5.       agreement  was  come  to  for  terminating  all  difierences 
between   the  parties.     That  agreement  bears  date  the 
9th  October  1841,  and  is  thus  described,  *^  Heads  of  an 
The         agreement  for  a  final  settlement  of  all  matters  in  dif- 

NoaTHERN  °  1  iir         .  ^       i     ««•     •  ^ 

Coal  Mining  ference  between  the  NortJiem  Coal  Mming  Company 
Company.     ^^^  Messrs.  Brown,  Botcherley,  Ord,  AlUsm,  Faith  and 
Panton,  ex-directors,  and  other  vendors,  if  any,  of  col- 
lieries and  properties  to  the  said  Company.** 

The  substance  of  the  arrangement  was,  that  certain 
specified  debts  of  the  Company  should  be  liquidated, 
partly  by  Messrs.  Ord,  Brown  and  others,  in  exonera- 
tion of  the  Company ;  that  a  material  reduction  should 
be  made  in  the  rent  reserved  by  the  lease  of  Whitelee 
and  Old  Roddymoor^  i.e.  in  the  rent  payable  beyond  the 
fixed  rent  of  850/. ;  that  in  the  future  workings  of  those 
collieries,  the  Company  should  have  credit  for  the  aoms 
already  paid,  by  way  of  rent,  to  Ord;  that  the  quantity 
of  coal  royalty  originally  stipulated  for  by  the  Company 
should  be  substantially  made  up;  that  the  leases  not  .dT^ 
then  completed  should,  within  two  months^  be  perfiscted  .1^ 
by  the  signatures  of  all  necessary  parties;  that  the  ^^4 
Newcastle  Bank  should  give  up  to  the  Company  pos-  — ^ 
session  of  the  Whitelee  colliery,  and  should  place  to  their  *k  m 
credit  the  balance  of  the  proceeds  accrued  during  the  ^^«e 
period  of  their  working  it;  and  that  all  proceedings  at-^^.^at 
Law  and  in  Equity  should  cease,  each  party  paying  bis  ^s  Sis 
own  costs.  This  agreement  was  signed  by  Brownj^^-mi^^ 
Botcherly,  Ord,  Allison^  Faith  and  Panton,  the  persons^ 
of  whose  conduct  the  Company  had  chiefly  complained,, 
and  by  Samuel  Dalton  on  behalf  of  the  Company,  for^x  •^c^r 
whom  he  had,  or  assumed  to  have,  authority  to  act 

On  the  2nd  December  following  the  date  of  the  agree — -^a^ 
ment,  that  is  the  2nd  December  1841,  the  Company  "^^^7 
took  possession  of  and  began  to  work  the  colliery  which  ^^'" 

the  -^« 
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the  Newcastle  Bank  had  up  to  that  date  been  working,  1855. 

iC     having  been  one  term  of  the  agreement  of  the  9th  ^ 

C^dober  1841|  that  the  stipulated  amount  of  coal  royalty  v. 

slaould  be  made  up.     Mr.  Clayton^  a  solicitor  at  New-  Northern 


wMtU^  having  or  assuming  to  have  authority  from  the  Coal  Minino 

Company,  caused  to  be  prepared  a  lease  from  Ord  to  the 

persons  named  in  the  former  leases  as  trustees  for  the 

Oompany,  of  about  171  acres  of  coal  mine,  in  addition  to 

that  comprised  in  the  former  leases,  and,  after  some 

difficulty  on  the  part  of  Ord^  he  prevailed  on  him  to 

es^ecute  it     It  bears  date  the  4th  March  ]84@,  and  was 

executed  by  him  on  that  day.    The  Company  were  then 

^rorking  the  mine.     The  pit  had  been  sunk  on  part  of 

the  land  of  Mr.  Ord  comprised  in  the  former  leases,  his 

ti^e  to  which  was  not  disputed.     There  is  a  question  on 

^e  point,  whether  the  Company,  in  fact,  extended  their 

^^orking  into  any  part  of  the  mine  newly  demised  by  the 

lease  of  the  4th  March  1842. 

The  Company  worked  the  colliery  from  the  time  when 
they  first  had  possession,  namely  in  December  1841,  till 
^^evember  1842,  when  the  working  proved  to  be  unpro- 
fitable and  costly,  and  they  therefore  abandoned  it,  taking 
ensure,  however,  to  keep  the  colliery  free  from  water  and  in 
^^orking  order. 

The  working  was  never  afterwards  resumed,  and,  by 
SJ3  order  of  this  Court,  made  in  the  matter  of  the  Joint 
Stock  Companies  Winding-up  Acts  and  dated  the  12th 
^'O^nuary  1860,  it  was  ordered  that  the  Company  should 
"^  dissolved  and  its  affairs  wound  up  under  the  provisions 
^f  those  Acts.  William  Quilter  was  afterwards  duly  ap- 
pointed Official  Manager.  Mr.  Ord,  the  original  lessor, 
'^"  into  great  embarrassments,  and,  having  deeply  incum- 
^^ed  his  interest  in  the  mines,  he  became  bankrupt  in 
^^i»t  1848.     It  is  unnecessary  to  trace  in  detail  the 

progress 
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1855.        progress  and  devolution  of  bis  title.     It  is  suflSdenl 

^T''^^^      say  that  all  his  interest,  as  well  in  the  mines  themsel 

V.  as  also  in  all  arrears  of  rent  (if  any),  eventually  beca 

NoR'niERN     vested  in  the  Plaintiff  except  as  to  a  small  portion  of  i 

Coal  Minino  property  which  was  purchased  by  the  Defendant  Jon 

Pease.    It  was  one  of  the  terms  of  all  the  leases  that  i 

lessees  might  at  the  end  of  any  period  of  three  years  fin 

the  1st  June  1838  determine  them  altogether  by  givi 

twelve  calendar  months'  notice  of  their  intention  so  to  < 

On  the  Slst  May  1853,  the  fifth  period  of  three  ye 

expired,  and  above  one  year  previously  to   that  d 

namely,  on  the  29th  May  1853,  Quilter,  the  OflBc 

Manager,  gave  notice  to  the  Plaintiff  and  Pease  that 

put  an  end  to  the  lease  at  the  end  of  the  then  earn 

period  of  three  years.     This  notice  was,  however,  coupl 

with  a  protest  against  the  validity  of  the  leases,  which 

did  not  admit  to  be  in  force  or  binding  on  the  Compa 

or  on  him  as  the  Official  Manager. 

The  present  bill  was  filed  by  the  Plaintiff  on  the  Si 
February  1853,  claiming  all  the  rights  originally  vest 
in  Ord  except  so  far  as  relates  to  the  part  of  the  p 
perty  purchased  by  Pease,  and  its  object  is  to  obt 
payment  of  the  rent  of  850/.  which  has  been  in  am 
almost  from  the  commencement  of  the  demise,  and  a 
to  obtain  compensation  for  breaches  of  covenant.  T 
prayer  is  as  follows : — "  That  it  may  be  declared  tl 
the  Northern  Coal  Mining  Company  accepted  the  lei 
of  the  4th  March  184S  and  are  bound  thereby  a 
liable  for  the  payments  of  the  rents  thereby  reaen 
and  to  the  observance  and  performance  of  the  covena 
and  agreement  therein  contained  and  on  the  part  of  t 
lessees  therein  named  to  be  observed  and  performi 
that  an  account  may  be  taken  of  the  arrears  remain! 
due  from  the  Nortliem  Coal  Mining  Company  in  resp 
of  the  fixed  or  certain  yearly  rent  of  850/.  with  inter 

there« 
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thereon,  and  also  (if  it  shall  appear  that  any  such  accrued        1855. 

due)  in  respect  of  the  tentale  or  royalty  rents  reserved     t^T^^^^^ 

by  the  several  indentures  of  lease,  and  that  the  same  may  v. 

be  apportioned  between  the  Plaintiff  and  the  Defendant     Northbrm 

Joseph  Pease;  and  that  the  said  Defendant,  the  Official  Coal  Minimq 

Manager  of  the  Company,  may  be  decreed  to  pay  to 

the  Plaintiff  what  shall  be  so  apportioned  to  or  for  him ; 

that  an  account  may  also  be  taken  of  the  arrears  of 

rent  remaining  due  from  the  Company  for  or  in  respect 

of  damaged  ground  under  the  several  indentures  of  lease 

or  any  or  either  of  them,  and  that  the  amount  so  found 

due  may  be  paid  by  the  Official  Manager  to  the  Plain- 

ttflT;  that  the  Defendant,  the  Official  Manager,  may  be 

decreed  to  pay  to  the  Plaintiff  a  fair  compensation,  to 

be  ascertained  if  necessary  under  the  direction  of  this 

honourable  Court,  for  all  breaches  of  covenant  contained 

*n  the  several  indentures  of  lease  on  the  part  of  the 

lessees  which  at  the  determination  of  the  leases  or  any 

^^  either  of  them,  under  or  by  virtue  of  the  notice  of 

^e  S9th  May  1852,  shall  remain  to  be  performed  on 

Ae  part  of  the  Company ;    that  the   Defendant,  the 

Official  Manager,  may  pay  to  the  Plaintiff  his  costs  of 

^He   suit,  together  with  his  costs  of  the  proceedings 

before  the  Master  charged  with  the  winding  up  of  the 

Company. 

The  Defendants  having  duly  put  in  their  answers  the 
^use  was  at  issue,  and  there  was  a  great  deal  of  evidence 
^^  both  sides  both  oral  and  documentary. 

The  cause  was  beard  before  Vice-Chancellor  Wood  in 
^  latter  part  of  last  year,  when  his  Honor  dismissed 
*el)ill. 

I  collect  from  his  Honor's  judgment,  of  which  I  was 
'^^^ished  with  a  full  note,  that  the  case  was  argued  before 

him, 
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1855.       hiniy  or  at  all  events  that  he  considered  it  to  have  bee 
^  argued  as  a  case  in  which  the  question  wasj  whedier  tt 

V.  Plaintiff  was  entitled  to  relief  by  way  of  specific  pei 

North'brh  formance  of  the  agreement  for  a  lease  contained  in  tli 
Coal  MiwNa  document  of  the  9th  October  1841,  i.6.,  whether  th 
Plaintiff  was  entitled  to  call  on  the  Company  to  bin 
themselves  by  covenant  to  pay  the  rent  reserved  and  pa 
form  the  covenants  contained  in  the  leases.  His  Hone 
was  of  opinion  that  the  Plaintiff  had  made  no  case  fc 
any  such  relief;  for  though  he  thought  that  the  Con 
pany  had  adopted  and  accepted  the  new  lease  of  the  4t 
March  1842,  yet  as  they  had  not,  in  fact,  derived  an 
benefit  from  the  lease,  and  as  no  steps  were  taken  b 
Ord  or  those  deriving  title  under  him  until  just  befinr 
the  expiration  of  the  term,  so  that  it  would  be  impossiU 
for  the  Plaintiff  to  obtain  a  decree  until  after  the  ten 
was  at  an  end,  his  Honor  was  of  opinion,  on  prindpl 
and  on  authority,  that  no  relief  in  the  nature  of  specific 
performance  could  be  granted.  His  Honor  referred  ti 
the  case  of  Nesbett  v.  Meyer  (a),  before  Sir  Thomoi 
Plumer.  In  that  case  the  Defendant  had  taken  pos- 
session of  a  house  and  land  at  Norwood  under  an 
agreement  for  a  lease  for  a  term  of  three  years  with  an 
option  to  hold  on  for  two  years  more.  The  term  expired 
before  the  cause  could  be  brought  to  a  hearing,  and  Sii 
Thomas  Plumer  on  that  ground  refused  the  relief  sought 
at  the  same  time  saying  he  did  not  mean  to  determine  the 
general  question  that  in  no  case  the  Court  would  decree 
execution  of  a  lease  after  expiration  of  the  term. 

I  entirely  concur  in  the  observations  made  by  Vice- 
Chancellor  Wood  on  this  subject.  Perhaps  Sir  Tkomom 
Plumer  was  right  in  declining  to  say  that  there  might  no* 
be  a  case  in  which  it  might  be  fitting  for  the  Court  to  de= 

crcs 

(a)  1  Swarui.  223. 


Walters 


CASES  IN  CHANCERY.  689 

cree  the  specific  performance  of  a  contract  for  a  lease  after        1855. 
the  term  had  expired.     But  certainly  the  circumstances  of 
the   case  must  be  very  special  indeed  to  warrant  such  an       '  "«*' 
interposition  of  this  Court     What  the  Court  really  would     j,  "^"^ 
be  decreeing  in  such  case  would  not  be  the  specific  per-  Coal  Mining 
formance  of  an  agreement  for  a  lease,  but  merely  that  the      Company. 
lessee  should  make  himself  a  specialty  debtor  in  respect 
oF  past  benefits  received.    No  lease  properly  so  called 
could  be  made  after  the  expiration  of  the  time. 

The  demise,  which  was  the  very  object  of  the  contract, 
oould  not  be  made,  or  if  made  in  words  would  in  sub- 
stance be  a  mere  fiction.  Although,  therefore,  I  desire 
to  use  the  same  caution  as  was  adopted  by  Sir  Thomas 
-^lumer,  yet  I  have  no  hesitation  in  saying  that  the  case 
must  be  very  special  indeed  which  should  induce  the 
Court  to  decree  specific  performance  of  an  agreement 
for  a  lease  after  the  stipulated  term  has  expired. 

The  Plaintifi*,  being  dissatisfied  with  the  decision  of  the 
Vice-Chancellor,  brought  the  cause  by  way  of  appeal 
l>efore  me,  and  it  was  argued  very  fully  for  several  days. 
The  Plaintiff  contended  that  his  argument  had  been 
misunderstood  in  the  Court  below ;  that  what  he  seeks 
l>y  his  bill  is  not  the  specific  performance  of  an  agree- 
'^lent  for  a  lease,  but  the  recovery  of  the  rent  as  an 
equitable  debt  due  from  the  Company  in  respect  of  their 
P^st  occupation.  The  lease  of  the  4th  March  1842  was, 
*^«  contends,  accepted  by  the  Company,  and  that  they 
^^6  therefore  liable  in  equity  to  perform  its  obligations 
*^y  paying  the  reserved  rent  and  performing  the  cove- 
•^ants.  The  relief  sought  rests  on  two  propositions,  one 
^*  fact  the  other  of  law.  The  proposition  of  fact  is,  that 
tfi^  lease  of  the  4th  March  1842  was  a  due  compliance 
^^t-li  or  at  all  events  was  accepted  by  the  Company  as 
^    4ue  compliance  with  that  part  of  the  agreement  of 

the 
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1855.  the  9th  October  1841,  whereby  it  was  agreed  that  the 

Walters  ^^^^^'^y  of  coal  royalties  stipulated  for  should  be  sub- 

V.  stantially  made  up.     The  proposition  of  law  is,  that  the 

Northern  ^^^^  having  been  thus  accepted,  the  Company  being  the 

Coal  Mining  parties  really  interested  as  lessees,  i.tf.,  beini?  the  cestui* 
Company.       ^  /,  ,,,... 

que  trust  of  the  persons  to  whom  the  demise  is  m  terms 

made,  and  having  acted  as  lessees,  are  liable  in  equity  to 
the  payment  of  rent  as  an  equitable  debt  due  to  the  lessor. 
But  what  principle  is  there  to  warrant  such  a  proposition 
of  law?    The  rights  of  a  landlord  against  those  who 
occupy  his  land  are  legal  rights,  well  defined  and  under- 
stood.    Where  a  tenant  is  holding  under  a  demise  at  a 
stipulated  rent  the  landlord  has  his  remedy  by  distress  or 
by  action  of  debt,  and  in  most  cases  the  demise  contains 
a  covenant,  by  the  tenant  for  payment  of  rent,  on  which 
therefore  the  lessor  may  sue  if  the  rent  is  not  paid,  and 
so   the  covenant  is  broken.     If  the  lessee  assigns  to  ^ 
another  the  landlord  has  against  the  assignee,  so  long  i 
he  remains  in  possession,  the  same  rights  which  he  had 
against  the  original  tenant.     If,  instead  of  assigning  hi^^s 
interest,  the  lessee  creates  a  tenancy  under  himself,  tbei^n^t 
the  original  landlord  may  either  distrain  on  the  under— — 
tenant  or  may  bring  his  action  of  debt  or  covenant  as  th  «^ 
case  may  be  against  the  original  lessee. 

Where  no  legal  tenancy  has  been  created,  but  Ian.  ^51 
has  been  occupied  by  a  third  person  with  the  consent  o^f 
the  owner,  then  in  general  the  owner  may  maintain  aJB^ 
action  against  the  occupier  for  the  use  and  occupation  lof" 
the  land  on  an  implied  assumpsit  by  such  occupier  to  pv-7 
a  reasonable  compensation  for  his  occupation;  and  no"^^ 
by  statute  this  remedy  may  be  resorted  to  even  wheir^c 
there  has  been  an  actual  demise,  but  not  a  demise  und^^^ 
seal. 

Where][possession  of  land  has  been  wrongfully  hm^^ 

withotf' 
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spirit liout  the  consent  of  the  owner^  there  is  a  remedy  by        1855. 
8.n   Miction  of  trespass  for  the  wrongful  occupation.  vT^^'^^ 

V. 

These  are  legal  remedies  well  adapted  to  enable  the    ^0^"^^^ 

o^wner  of  land  in  all  circumstances  to  obtain  his  rent,  or  Coal  Mining 

if*    there  is  no  demise  then  a  reasonable  compensation  for 

t,lke  use  of  his  land.     The  object  of  the  present  bill  is  to 

fS^y^e  to  the  landlord  an  additional  remedy  in  case  the 

legal  lessee  is  a  mere  trustee  for  others  who  have,  in  fact, 

oocupied  the  land,  to  enable  the  landlord  in  such  a  case 

to  treat  the  cestuis  que  trust  as  equitable  debtors  for  the 

amount  of  the  rent.     But  I  can  discover  no  principle  to 

'^arrant  such  a  proposition.     The  relation  between  the 

O'wner  of  land  and  those  who  occupy  it  is  of  a  purely 

l^gal  character.  The  circumstance  that  there  is  a  relation 

of  an  equitable  character  subsisting  between  the  lessee 

^tid  the  actual  occupier  cannot  give  any  equitable  rights 

^o    one  who  claims  by  a  title  paramount  both   to  the 

^"^atee  and  the  cestuis  que  trust.  Whatever  be  the  relation 

*>^tween  the  lessee  and  the  occupier  the  landlord's  rights 

^'^  unafiected.     He  has  his  legal  remedy  by  distress,  or 

be  may  bring  his  action  against  the  lessee.     If  the  cestuis 

9ue  trust  should,  as  they  certainly  might,  call  on  the  lessee 

^o  assign  the  legal  interest  to  them,  the  landlord  would 

nave  a  legal  remedy  by  action  against  ihem  as  assignees. 

'^  surely  could  not  be  contended  that  in  such  a  case  the 

landlord  could  sue  in  equity  as  well  as  at  law,  and  yet  if 

^fore  the  assignment  he  had  an  equitable  right  against 

^*^e  occupier,  how  could  the  occupier  destroy  that  equitable 

'^Sht  by  an  act  to  which  the  landlord  was  no  party?  It 

^^**^  make  no  difference  in  principle  that  the  lease  is  not 

Executed  by  the  persons  to  whom  the  demise  is  made, 

^^^ept  that  in  such  a  case  the  landlord  may  not  be  able 

^  i^aintain  an  action  of  covenant. 

^ut  if  the  persons  to  whom  the  demise  is  made  accept 
Vol.  V.  U  U  D.M.G.     the 
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the  lease,  either  by  occupying  the  demised  property  tli^^t^. 

selves,  or  by  permitting  others  to  do  so,  as  their  nomin^^es, 

the  non-execution  of  the  instrument  of  demise  will   M^ot 

prevent  the  lessor  from  recovering  his  rent,  either      ^J 

Coal  Miniro  distress  or  by  action  of  debt  against  the  lessee. 

Where  indeed  the  demise  is  made  to  persons  ir  *® 
have  neither  executed  the  lease  nor  adopted  it  by  en*^ 
or  otherwise,  they  are  of  course  mere  strangers.    Agai^'^st 
them   the  landlord   can   have  no  right;    if  on  such         & 
demise  other  persons  enter,  claiming  to  be  cestuis  %^  ^^ 
trust  of  the  nominal  lessees,  the  landlord  s  remedy  na»  *^y 
be  by  distress.     If  the  parties  in  possession  have  so  cc^n- 
ducted  themselves  as  to  be  precluded  from  disputi  ^^g 
against  the  landlord  the  validity  of  the  lease  as  a  go^^H^ 
demise  to  the  persons  named  as  lessees,  or  if  they  h^"vc 
not  so  bound  themselves,  and  the  lessees  disclaim  trli^ 
lease,  then  the  landlord  would  have  a  remedy  by  acfi  ^>^ 
for  use  and  occupation. 

If  there  was  a  previous  contract  between  the  cestm^i* 
que   trust  and  the  landlord  that  he  should  grant,  »ik1 
that  they  or  their  trustees  should  accept,  the  lease,  tb^ 
landlord  would  be  entitled  to  a  specific  performance   ^ 
that  contract,  and  the  persons  with  whom  he  had  con* 
tracted  would,  on  an  application  to  this  Court,  made   i^ 
due  time,  be  compelled,  either  by  themselves  or  tbeir 
trustees,  to  execute  the  counterpart  of  a  proper  lease- 
Taking  then  these  principles  as  our  guide,  they  willf  ' 
think,  enable  us  to  come  to  a  satisfactory  decisioD  on  tb^ 
case  now  before  us.     The  bill  is  framed  on  the  assump- 
tion that  the  Company  assented  to  and  adopted^the  lease 
of  the  4th  March  184^,  as  having  been  made  to.lbeir 
nominees  and  in  trust  for  them,  and  as  a  full  perfonnaoce 
of  that  term    in   the   agreeiQent  of   the    9tb  Octtfb^ 

1841; 
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i*l,  whereby  it  was  stipulated  that  the  quantity  of  coal        13v^. 
ralty  should  be  substantially  made  up.  ^T^""^^ 

In  order  to  show  that  the  Company  did  in  fact  adopt  northbrh 
i  were  bound  by  the  lease,  the  Plaintiff  relies  on  Cqai.  Mihinq 
spneat  many  circumstances.  First,  he  contends  that 
oy/on,  who  prepared  the  lease,  had  previous  autho- 
Y  from  the  Company  to  enter  on  their  behalf  into 
i  arrangements  embodied  in  that  lease,  and  so  that 
subsequent  ratification  by  the  Company  was  ne- 
fsary ;  and  secondly,  even  if  the  previous  authority 
Clayton  be  doubtful,  still  the  Plaintiff  contends 
nt  the  fact  of  the  execution  of  the  lease,  with  all  its 
rticulars,  was  immediately  after  its  execution  com- 
micated  to  the  Company,  and  that  they  recognized 
d  sanctioned  what  had  been  done  by  Clayton,  and 
opted  the  new  lease  as  duly  made  in  fulfilment  of  the 
reement     The  Plaintiff  contends  that  this  adoption 

proved  by  express  resolutions  of  the  Company,  or  if 
at  is  not  a  fair  construction  of  their  proceedings,  then 
»  contends  it  is  proved  by  the  fact  that  the  Company, 
^er  they  were  aware  of  the  lease,  continued  to  work 
«  colliery,  and  even  extended  their  works  (this  however 

disputed  by  the  Company)  into  the  newly  acquired 
ttie  The  Plaintiff  further  relies  on  the  conduct  of  the 
^n^ny  after  the  workings  had  ceased,  they  having  on 
^t«  than  one  occasion  endeavoured  by  treaty  with  third 
^^ons  to  sell  to  them  their  interest  in  the  whole  of  the 
»^,  including  their  title  to  that  which  depended  solely 

the  lease  of  the  4th  March  1842.  On  this  point,  that 
^he  adoption  or  non-adoption  by  the  Company  of  Che 
^^  lease,  there  is  a  great  deal  of  conflicting  evidence. 

Hi  all  events  of  conflicting  inferences  from  the  facts  in 
^Hrf.  The  Vice-Chancellor  was  of  opinion  that  the 
^Hiipany  had  by  its  conduct  become  bound  by  the  lease. 

incline  strongly  to  the  same  opinion,  though  if  I 
U  U  2  thought 
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1855.        thought  this  essential  to  the  decision  of  the  case  I  shou 

JiT^''^^^       have  desired  further  to  consider  the  point ;  for  the  coi 
Walters  #»    ,       ^  %        j^t 

V.  tention  on  the  part  of  the  Company,  that  Clayton  m 

NoRTHBRM     "^  authority  to  bind  them ;  that  they  never  agreed 

Coal  Mining  accept  anything  less  than  a  full  equivalent  for  the  del 

cient  royalty,  and  that  the  new  lease  did  not  give  such  i 

equivalent;  that  there  were  no  workings  made,  or  ati 

events  intentionally  made,  beyond  the  mine  included 

the  former  leases,  and  that  the  treaties  for  sale  were  me 

treaties  to  sell  the  interest  of  the  Company,  whatev 

that  interest  might  turn  out  to  be,  is  certainly  entitled 

great  consideration. 

I  do  not  however  think  it  material  to  go  into  any  ii 
quiry  on  this  point,  for,  even  assuming  the  fact  to  I 
as  is  contended  for  by  the  Plaintiff,  that  the  left 
was  accepted  by  the  Company,  still  I  do  not  thin 
that  such  acceptance  entitles  him,  or  would  have  e' 
titled  Mr.  Ord^  if  he  had  been  alive  or  had  retaioi 
up  to  the  filing  of  the  bill  the  rights  he  had  when 
executed  the  lease,  to  any  relief  in  this  Court  F* 
the  lease,  on  the  assumption  that  it  was  accepted 
the  Company,  certainly  gave  to  the  landlord  the  rig 
of  distress.  He  had  also  a  right  of  action  against  ft 
three  persons  named  as  lessees,  if  they  had  (as  the  ^ 
dence  seems  to  import)  consented  to  be  so  named :  % 
entry  of  the  Company  was  in  that  case  as  between  1 
lessees  and  the  lessor,  an  entry  by  them.  If,  on  t 
other  hand,  the  names  of  the  lessees  were  inserted  wi< 
out  their  consent,  then  it  would  be  open  to  Mr.  Ord^ 
lessor,  to  contend  that  the  lease  was  not  such  a  lease 
he  was  entitled  to ;  that  the  Company  was  bound  to  ob^ 
proper  trustees,  who  should  accept  and  execute  t 
lease,  and  so  give  to  him  all  the  rights  to  which  a  less 
is  ordinarily  entitled.  But  this  would  be  to  all  iotei 
and  purposes  a  bill  for  the  specific  performance  of  < 

agreem^ 
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agreement  for  a  lease,  and  then  the  reasoning  of  the  Vice- 
Chancellor  Wood  would  be  strictly  applicable.  Not  only 
is  there  in  this  case  no  specialty  which  would  warrant  a 
deviation  from  the  ordinary  rule  against  granting  specific 
performance  of  a  lease  when  the  terra  has  expired,  but,  Coal  Miniho 
on  the  contrary,  there  are  circumstances  which  would 
make  the  exercise  of  such  a  jurisdiction  peculiarly  ob- 
jectionable. 

The  Vice-Chancellor  has  pointed  out  in  his  judgment 
the  hardship  which  it  would  be  on  the  Company  to 
allow  the  lessor,  after  the  lapse  of  about  eleven  years, 
to  impose  on  its  members  onerous  obligations,  from 
which  they  might,  at  the  end  of  every  successive  period 
of  three  years,  have  freed  themselves,  if  he  had  seriously 
intimated  his  intention  to  hold  them  liable  as  his  tenants. 
It  is  plain  from  all  the  correspondence,  that  none  of  the 
parties  distinctly  understood  what  their  rights  were,  and 
if  the  lease  of  the  4th  March  1842  is  to  be  taken  as 
showing  what  the  Company  was  to  be  entitled  to  against 
Mr.  Ord,  as  well  as  what  he  was  to  be  entitled  to  against 
them,  it  is  quite  certain  they  never  could  have  had  what 
the  lease  purports  to  give  them ;  for  the  lease  includes 
all  the  mines  comprised  in  the  former  leases  of  1839  and 
*84l,  as  well  as  that  demised  for  the  first  time  by  the 
^^  lease.  Now  as  to  300  acres,  parcel  of  the  mine 
comprised  in  the  leases  of  1839  and  1841,  it  is  certain 
™  Mr.  Ord  had  no  title,  and  so  could  not  have  made 
^  effectual  demise.  Indeed  his  inability  to  do  so  was 
<>ne  of  the  main  grounds  of  the  diflference  between  him 
*"rf  the  Company,  which  eventually  led  to  the  agreement 
^f  the  9th  October  1%M. 

"  then  there  could  be  no  decree  for  a  specific  per- 
formance of  an  agreement  for  a  lease,  there  cannot,  for 
he  reasons  I  have  already  intimated,  be  any  relief  at  all 

in 


£ 


11  was  luereiure  ri^nuy  uisuiisscu  uy  uic  ¥  icc-v^i 

The  Plaintiff  relied  mainly  in  his  argument  1 
on  the  authority  of  a  case  of  Chwering  v.  If 
not,  as  I  understand,  cited  before  the  Vice-Cl 
There  the  Plaintiff,  owner  in  fe^  of  a  coal  mi 
a  lease  of  it  for  twenty-one  years  to  a  perse 
Reed^  who  declared  himself  a  trustee  for  hii 
four  other  persons,  who  were  to  work  the  mine 
ners.  These  five  persons  worked  the  mine  fo: 
but  aflerwards  abandoned  it,  the  lessee  havin 
insolvent  and  the  mine  unprofitable.  The 
brought  his  bill  against  the  five  partners,  inch 
lessee,  and  contended  that  they  were  all  liabl 
rent,  as  if  the  lease  had  been  made  to  them  al 
it  had  been  assigned  to  them.  But  Sir  Jase^ 
dismissed  the  bill,  on  the  ground  that  the  lane 
no  rights  beyond  his  legal  rights  as  lessor, 
was  aflerwards  brought  by  appeal  before  Loi 
who  took  a  different  view  of  the  case,  and  hel 
partners  liable  both  for  past  and  future  rents,  gi^ 
credit  however  as  to  past  rents  for  whatever 
already  accounted  for  to  Reed  the  lessee,  wh< 
managing  partner.  It  is  much  to  be  regrette 
have  no  report  of  the  grounds  of  Lord  TaJhofi 
If  he  is  to  be  taken  as  laying  down  a  general  pr 
that  whenever  a  legal  lessee  is  trustee  for  an< 
rent  becomes  an  equitable  debt  from  the  cestui 


Walters 

V. 
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to  be  recovered  by  a  bill  in  this  Court,  I  must,  with  all        1856. 
respect,  say  that  is  a  proposition  to  which    I   cannot 
assent.     If  there  were  in  that  case  any  special  circum- 
stances (which  I  do  not  collect  from  the  report  of  the     ^,  The 

NoRTHKRN 

case),  it  would  not  govern  the  case  now  before  me.     I  Coal  Mining 

may  further  remark,  that  even  if  there  was  any  such      Company. 

general  doctrine  as  that  to  which  I  have  alluded,  namely, 

that  the  cestui  que  trust  of  a  lessee  is  in  equity  liable  to 

the    landlord  for  the  rent,  yet  it  could  hardly  apply  to  a 

case  like  the  present,  where  it  is  certain  that  the  landlord 

never  could  have  secured  to  the  lessee  a  large  portion  of 

wliat  he  in  terms  demised.     I  do  not,  however,  proceed 

ora    this  distinction.     I  rest  my  judgment  on  the  ground 

tha.t  no  such  general  principle  exists,  and  that  in  the 

absence  of  any  such  doctrine  there  is  nothing  to  create 

the  liability  contended  for. 

I  am  therefore  of  opinion,  that  the  Plaintiff's  bill  was 
properly  dismissed,  and  so  that  this  appeal  must  be  dis- 
missed with  costs. 


r 


648 


CASES  IN  CHANCERY. 


1854. 


Junes,  12, 
13,  28. 

July  27. 

Before  The 

Lords  Jus- 
tices, 

Mr.  Justice 
Crettwell  and 

Mr.  Justice 
Erk. 

The  iubscrip- 
tion  contract 
of  a  projected 
Banking  Com- 
pany, after 
reciting  that 
the  capital 
was  agreed  to 
consist  of 
1,000,000/., 
with  power  to 
increase  it  to 
3,000,000/., 
and  that  ap- 
plication had 
been  made  to 
the  crown  for 
a  charter,  no- 
minated cer- 
tain persons 


NORMAN  r.  MITCHELL. 

rilHIS  was  an  appeal  from  the  refusal  of  the  Master 
the  Rolls  of  a  motion  for  an  injunction  in  a  si 
instituted  by  the  Plaintiffs  on  behalf  of  themselves 
all  other  the  subscribers  to  a  certain  Banking  Com 
called  the  Chartered  Bank  of  India,  Australia  and  CAti 
(except  such   of  the   subscribers  as  were   therein: 
named  as  Defendants,)  against  the  directors  and  othi 
and  against  the  Chartered  Bank  o(  India,  Australia  i 
China, 

The  injunction  sought  was  to  restrain  the  directors, 
any  or  either  of  them,  from  opening  any  branch  or  ot^- 
banks  or  agencies,  or  issuing  any  notes,  bills  or  otk^ 
wise  commencing  or  carrying  on  banking  business, 
otherwise  acting  contrary  to  the  provisions  of  the  char^&4 
and  from  enforcing  calls  against  the  subscribers,  and  aiJl 

fr<: 


^r 


SO 


elie 

Lzsce 
cfae 

first 


Directors  until  the  charter  should  he  ohtained,  with  power  for  them  to  arrange' 
terms  of  the  charter  in  such  manner  as  they  should  think  necessary  in  oomplifl 
with  the  requisition  of  the  government,  and  to  narrow  or  extend  the  objects  o^ 
Company  as  might  be  necessary.  When  the  charter  should  have  been  sealed. 
Directors  were  empowered  to  prepare  a  deed  of  settlement  and  to  call  for  a 
instalment  from  the  subscribers,  and  to  declare  a  forfeiture  of  the  shares  of  any 
•cribers  who  did  not  execute  such  deed  of  settlement.  A  charter  was  obtained  ii 
porating  the  Company,  with  a  capital  of  644,000/.,  and  power  to  increase  m^  ^ 
1,000.000/.  with  the  consent  of  the  Lords  of  the  Treasury.  A  call  was  aiade  s-"^* 
deed  of  settlement  prepared  reciting  the  charter,  the  call  and  its  payment  by  ^^ 
parties  to  the  deed  of  settlement : — Held, — 

1.  That  the  power  of  the  Directors  was  not  terminated  on  the  grant  of  the  cha*"^^^* 

2.  That  the  charter  was  not  inconsistent  with  the  subscription  contract. 

3.  That  the  call  was  properly  made.  ^ 

4.  That  the  deed  of  settlement  was  binding  on  the  subscribers  to  the  sobscrip^^"' 
contract;  but 

5.  That  as  the  deed  of  settlement  made  the  payment  of  the  call  a  requisite  V^"^ 
liminary,  and  the  subscription  contract  did  not  make  non-payment  of  the  oul  a  gT^^^^J 
for  forfeiture,  the  Directors  could  not  declare  a  forfeiture  for  non^zecotion  of  the  dfi^^ 
of  settlement. 
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om  forfeiting  or  declaring  to  be  forfeited,  and  from  1854. 
lling  or  disposing  of  as  forfeited  any  shares  or  share  in 
c  Company.  And  to  restrain  two  of  the  Defendants, 
juph  Harris  and  Thomas  Ross,  or  either  of  them,  from  Mitchell. 
lecuting  a  deed  of  settlement  in  the  bill  alleged  to  have 
^en  already  prepared  on  behalf  of  the  Plaintiffs  or  the 
her  subscribers  to  the  Company,  or  any  of  them,  until 
e  Defendants  should  have  appeared  to  and  fully  an- 
gered the  bill  or  the  Court  should  make  other  order  to 
e  contrary. 

The  &cts  appearing  on  the  pleadings  and  affidavits 
tre  these: — In  October  1852  a  prospectus  was  issued 
a  projected  Company,  to  be  called  the  Bank  of  India, 
istralia  and  China,  and  to  be  incorporated  by  Royal 
larter.  The  capital  was  to  be  1,000,000/.,  in  50,000 
ires,  with  power  to  increase  the  same  to  3,000,000/. 
le  deposit  was  to  be  10  per  cent.  Ten  persons  were 
oaed  in  the  prospectus  as  directors,  being  the  same 
rsons  as  were  afterwards  named  directors  by  the  sub- 
iprion  contract.  Applications  for  shares  were  to  be 
tde  by  a  letter  in  the  following  form : — 

''  To  the  Directors  of  the  Chartered  Bank  of  India, 
Australia  and  China. 

Gentlemen, 

**  I  request  you  will  allot  to  me  shares  in  the 

bartered  Bank  of  India,  Australia  and  China,  the  de- 
mt  on  which  or  on  any  part  thereof  which  may  be 
lotted  to  me  I  engage  to  pay  and  all  further  calls  that 
ay  be  made,  and  to  execute  the  deed  of  settlement 
hen  called  upon.'' 

Many 
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1 854.  Many  applications  were  accordingly  made.     They  were 

accepted  by  a  letter  in  the  following  form : — 


NORMAV 

Mitchell. 


"  Not  transferable. 

"  Letter  ,  No. 

''  The  Chartered  Bank  o(  India,  Australia  andJE^^^-. 
China. 

"  To  be  incorporated  by  Royal  Charter. 

"  Temporary  Offices,  21,  Maorgate  Street*  -=^^ 

London,  1st  November  185^^.^s 

'*  Sir, 

"  In  reply  to  your  application,  you  are  hereb 
informed  that  the  directors  have  allotted  to  you 
shares  in  the  above  Company. 

'*  You  will  be  pleased  to  pay  the  deposit  of  22. 
share  thereon  to  Messrs.  Barclay,  Beavan,  TritUm 
Co.,  54,  Lombard  Street,  on  or  before  Monday  the 
instant,  or  in  default  thereof  this   allotment  will 

cancelled. 

"  I  am,  Sir, 

**  Your  obedient  servant. 


**  Secretary  pro  tem.^ 
"To 

"  N.B.  The  bankers'  receipt  will  be  exchanged  ^i^r 
scrip  at  the  Offices  of  the  Company  upon  your  sigamcs^ 
the  subscribers*  deed,  of  which  due  notice  will  be  giv^n* 


,  t> 


**  This  letter  to  be  taken  to  the  bankers*  entire.*^ 

Deposits 
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Deposits  were  paid  on  32,200  shares,    for    which        1854. 
bcB^kera'  receipts  were  given  in  the  following  form : — 

*'     Xetter  ,  No. 

''  The  Chartered  Bank  of  Ifidia,  Australia  and 

ChhuL 
"  To  be  incorporated  by  Royal  Charter. 

"  Temporary  Offices,  21,  Moorgate  Street, 

London,  November  1852. 

•*  Received  on  account  of  the  Directors  of  the  Char- 
^^red  Bank  of  India,  Australia  and  China,  the  sum  of 
pounds  to  account  for  on  demand. 

"  For  Barclay,  Bevan,  Tritton  &  Co." 

**  N.B.  The  receipt  will  be  exchanged  for  scrip  at  the 
C^fices  of  the  Company  upon  your  signing  the  sub- 
•c^aribers'  deed,  of  which  due  notice  will  be  given." 

The  directors  named  in  the  prospectus,  when  allotting 
^^^  ares,  agreed  amongst  themselves  to  take  1,000  each, 
^*^^  each  took  from  the  secretary  a  letter  of  allotment 
•-^^il  paid  the  deposit  of  21.  per  share,  obtained  the 
^^^nkers*  receipt  and  executed  the  subscription  contract 
'^^^der  seal),  but  they  did  not  sign  any  letter  of  appli- 
^^^^tion  for  shares  nor  was  there  any  number  of  shares 
*^^«oed  opposite  to  their  signatures  to  the  subscription 
^^^^^ntract. 

The  subscription  contract  was  dated  the  1 6th  day  of 

"^\avember  1852,  and  was  expressed  to  be  made  between 

^^c  several  persons  whose  names  and  seals  were  or  should 

^^  thereunto  subscribed  and  affixed,  and  who  were  there* 

^'tiafter  called  "  the  subscribers,"  of  the  one  part,  and 

^o9epk  Harris  and  Thomas  Ross  (thereinafter  called  the 

trustees)  of  the  other  part.  It  recited  that  the  said  several 

subscribers 
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1854.       subscribers  had  agreed  among  themselves  to  fonn  a  Com- 
pany for  the  purpose  of  carrying  on  the  business  of 
banking  by  means  of  a  head  establishment  in  lAmdan^ 
with  branch  banks  or  agencies  in  India  and  Australia 
and  the  other  British  possessions  eastward  of  the  Cape^ 
and  in  China  and  the  Eastern  Archipelago^  under  the 
style  of  the  "  The  Chartered  Bank  of  India^  Australia 
and  China;''  and  that  it  had  been  determined  that  the 
capital  of  the  said  Company  should  consist  of  the  sum  oQ 
1,000,000/.,  to  be  divided  into  50,000  shares  of  30t 
each,  of  which  32,200  had,  in  the  first  instance,  been 
allotted,  and  the  remainder  would  be  allotted  thereafter 
with   power   to  increase  the  capital  to  8,000,000/.     I 
further  recited  that  a  petition  had  been  presented  to  he 
Majesty  in  Council  for  a  charter  conferring  necessar; 
powers  and  privileges  on  the  Company,  and  especiall 
the  privilege  of  limited  liability.  And  that  the  subscribea 
had  respectively  subscribed  for  such  number  of  the  shar 
in  the  capital  of  the  said  intended  Company  as  were 
opposite  to  their  respective  names  subscribed  to  the  dee^ 
or  to  a  duplicate  thereof,  and  that  each  of  the  subscribe- . 
had  paid  into  the  hands  of  Messrs.  Barclay ^  JBevan  i 
Company,  the  bankers,  a  deposit  of  2L  per  share  uf 
the  whole  number  of  shares  set  opposite  to  the  name 
such  subscriber,  which  was  to  be  returned  in  full  to  < 
subscriber  in  case  the  charter  should  not  be  granted, 
further  stated  that  certificates  of  shares  had  been  gir« 
to  each  subscriber  of  the  number  of  shares  subscribed  M 
by  him,  and  that  as  soon  as  the  charter  should  be  seal  * 
the  remainder  of  such  201,  share  was  to  be  paid  up     ^  ^ 
such  instalments  as  should  be  called  up  by  the  Bow-^r*^ 
of  Directors.     It  also  recited  that  each  subscriber  b*^^ 
executed  the  deed  as  a  preliminary  or  subscription  de^?^^ 
which  was  to  define  the  rights  and  liabilities  of  the  sever;^ 
subscribers,  and  to  give  to  the  Directors  such  powers  mMBd 
authorities  for  the  establishment  of  the  Company  and  for 

arranging 
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arranging  for  the  charter  and  otherwise  as  were  therein-        1854. 
aAer  provided,  and  that  it  was  understood  and  agreed 
tfi&t   the  money  raised  by  the  subscriptions  should  be 
deemed  and  taken  to  be  subscribed  within  the  terms  of    Mitchell 
-tfme  charter  then  about  to  be  obtained,  and,  after  some 
^>t^Iier  recitals  and  an  interpretation  clause,  the  deed  con- 
tined  the  following  clauses  : — 


Norm  AH 

V, 


CI 


1.  That  they,  the  subscribers^  or  their  respective 
lecutors  or  administrators,  shall  and  will  respectively 
Ly  all  calls  which  shall  be  made  upon  them  respectively 
the  Board  of  Directors  as  hereinafter  provided  in 
«"^«pect  of  the  shares  set  opposite  to  their  respective  names 
^K^d  seals  subscribed  and  affixed  to  these  presents,  or  a 
^v^plicate  thereof,  and  shall  and  will  execute  in  due  form 
^^^  law  the  deed  of  settlement  of  the  Company  to  be  pre- 
I^^red  as  hereinafter  mentioned:  provided  always  that 
^*^«  deposit  paid  by  each  subscriber  shall,  from  and  after 
^•^€  completion  of  the  charter,  be  taken  and  be  deemed 
^^^  have  been  paid  in  advance  and  on  account  of  the  full 
^^^^ount  of  the  shares  in  respect  of  which  such  deposit 
^^s  been  paid. 

"  2.  That  the  general  objects  of  the  Company  shall  be 
^^^  establish  one  principal  bank  or  banking  establishment 
^  ^  Ztondan,  and  branch  banks  or  agencies  in  such  citjes, 
^^wns  and  places  in  India,  Australia,  and  other  British 
^Possessions  eastward  of  the  Cape  and  in  China,  and  the 
^'^ndian   Archipelago,   as  shall    be  authorized    by   the 
^^barter,  and  full  power  is  given  by  the  subscribers  to  the 
^^doard  of  Directors  to  arrange  the  terms  of  the  charter 
i  «i  such  manner  as  they  may  think  necessary,  in  compli- 
^%jice  with   the  requisition  of  the  government  or  East 
-^ndia  Company,  or  any  other  authorities,  and  to  narrow 
^:>r  extend  the  objects  of  the  Company  as  may  be  neces- 
sary. 

''3.  That 
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1854.  "  3.  That  each  of  the  subscribers  hereby  authorizes 

^^!r^^^^^      the  Board  of  Directors  hereinafter   mentioned  to  take 

o.  all  such  steps  as  they  shall  think  expedient  for  establish- . 

Mitchell,     j^g  jj,g  ^ank,  and  to  take  all  such  preliminary  measttres,^  ^^ 
and  make  all  such    preliminary  arrangements,  as  maj 
be  deemed  by  them  to  be  necessary  or  coovenient,  in 
order  to  the  complete  formation  and  constitution   and 
commencement  of  the  operations  of  the  Company. 

"4.  That  Thomas  Alexander  Mitchell,  Esq.,  M.  P • 

James  Wilson,  Esq.,  M.  P.,  Matthew  Forster,  Esq«^  ^^ 
M.  P.,  Robert  Lowe,  Esq.,  M.  P.,  Peter  Bell,  Esq.  ^^ 
John  Bagshaw,  Esq.,  William  Cooh,  Esq.,  Qecrge , 
Ccarr,  Esq.,  John  Gladstdne,  Esq.,  W.  S.  Lindsay,  Esq 
and  Joseph  R.  Morrison,  Esq.,  are  hereby  nominate 
and  appointed  to  be  the  Board  of  Directors  to  act  unt 
the  charter  shall  be  obtained,  and  when  the  charier  aha 
have  been  obtained  they  or  any  of  them  may  be  named : 
the  deed  as  the  Board  or  Court  of  Directors. 


<<  5.  That  the  Board  of  Directors  shall  bave  fi -» BI 
power  at  any  time»  and  from  time  to  time,  to  assodi^  "^^ 
with  themselves,  as  additional  members  of  the  Boac""««3, 
any  number  of  subscribers  they  may  think  proper,  wit^X^- 
out  restraint  of  number,  and  to  fill  up  any  vacan^ni^jr 
occurring  in  the  Board  by  death,  resignation  or  otfa^^^^^ 
wise :  provided  always,  that  no  person  shall  be  capak^^  ^ 
of  being  a  member  of  the  Board  unless  be  shall  be 
subscriber  for  fifly  shares  at  the  least,  and  shall  ha*' 
paid  up  his  deposit,  and  shall  continue  a  subscriber 
fifty  shares." 

<'  7.   That  the   Board  of  Directors  shall  have 
power  to  appoint,  suspend  or  remove  and  re-appoi 
bankers,  solicitors,  secretaries,  clerks,  agents  and 
vants,  and  to  pay  and  allow  all  such  salaries  and  reeoi 
penses  for  services  or  works  done,   and  expenses  wr^^ 
curred  in  the  furtherance  of  the  objects  of  this  und^^*' 

takirv^!> 


I 
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ing,  whether  already  done  or  incurred,  or  hereafter        1854. 

be  done  or  incurred,  as  the  Board  of  Directors  shall 

their  absolute  discretion  think  fit. 

'*  8.    That  the   Board  of  Directors  shall   have  full 

rer  to  invest  the  deposits  in  the  purchase  of  any 

cksy  funds  or  securities,  or  to  lend  at  interest  on 

rtgage  or  otherwise,  at  their  discretion,  or  to  allow 

same  to  remain  at  the  bankers,  and  shall  not  be  re- 
msible  for  any  loss  in  respect  thereof;  and  in  case 
charter  be  granted,  the  Board  of  Directors  shall 
re  full  power  to  pay  thereout  all  or  any  of  the  ex- 
ises  incurred  by  the  members  of  the  Board,  or  any 
theai,  or  by  any  persons  or  person  on  their  or  any  of 
ir  behalf,  or  in  furtherance  of  this  undertaking,  for 
f  preliminary  purpose  whatsoever  connected  with,  or 
;h  a  view  to  the  formation  of  the  Company,  and  in  pay- 
nt  of  all  or  any  of  such  salaries  or  recompense,  and 
payment  of  the  expenses  of  all  such  inquiries,  nego- 
tioos  and  other  operations  deemed  necessary  or  ex- 
client  for  the  purpose  of  the  undertaking,  and  in 
jrinent  of  costs  and  expenses  incurred  in  the  formation 

the  Company,  or  in  or  about  or  with  reference  to  the 
liciting  or  obtaining  the  charter,  and  all  other  costs, 
arges  and  expenses  incident  to  the  undertaking,  in- 
iding  all  commissions  payable  to  brokers  and  others, 
aether  in  Great  Britain  or  elsewhere,  in  respect  of  the 
Lotment  of  the  shares  or  otherwise,  and  all  such  costs, 
larges  and  expenses  shall  be  payable  out  of  the  deposit 
\  soon  as  the  charter  shall  be  sealed.'' 

''  10.  That  when  the  charter  shall  be  sealed  the  Board 
r  Directors  are  authorized  to  cause  to  be  prepared  and 
ngrossed  a  proper  deed  of  settlement  of  the  Company, 
ootaining  all  such  covenants  on  the  part  of  the  share- 
loklers,  and  all  such  other  regulations  and  provisions,  as 
0  the  Board  of  Directors  shall  seem  proper,  and  as  may 

be 
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1854.       be  required  by  the  terms  of  the  charter  or  the  Board  of 
Trade  or  other  competent  authority.** 
v7"  "  12.  That  the  Board  of  Directors  shall  have  full  power 

Mitchell.     ^^3  g^^j^  ^^  ^jjg  charter  shall  be  sealed  to  call  upon  the         ^ 

subscribers  respectively  for  the  payment  of  a  first  instal-      . 

ment  or  call  on  the  shares  subscribed  for  by  them  re-     — 11^ 

spectively,  and  from  time  to  time  to  call  upon  the  sub-    

scribers  respectively  for  the  payment  of  further  instalments  ^  a  jj 
or  calls  on  such  shares  respectively  until  the  full  amount;:^^^^ 
of  such  shares  shall  be  paid  up,  and  to  appoint  a  time^^  ^ 
and  place  for  the  payment  thereof  respectively." 

**  14.  That  the  subscribers,  their  executors,  adminis—  .«^* 
trators  or  assigns,  shall,  before  executing  the  deed  ot  ^L->f 
settlement,  deliver  up  to  the  Company  the  scrip  receipt^L-^ta 
or  certificates  for  the  deposit  paid ;  and  if  any  subscribe!    .^a  ^ 
his  executors,  administrators  or  assigns,  shall  refuse  or^d^r 
neglect  to  execute  the  deed  of  settlement  of  the  Com^Kzzi* 
pany  for  a  period  of  one  calendar  month  after  the  tim  .^mmc 
appointed  for  the  execution  of  such  deed,  then  and  i    ^5n 
such  case  the  Board  of  Directors  may,  if  they  think  fi 
authorize  the  deed  to  be  executed  on  behalf  of   sue 
subscriber  by  the  trustees  or  either  of  them,  or  inst 
thereof,  the  shares  of  the  subscriber  so  refiising  or  1 
lecting,  and  all  sums  of  money  paid  thereon,  may,  at  1 
option  of  the  Board  of  Directors,  be  declared  by  the  i 
Board  of  Directors  to  be  forfeited,  and  the  same  sha 
become  from  thenceforth  absolutely  forfeited  to  the  Con 
pany ;  and  in  case  of  such  forfeiture,  the  scrip  receipts  i 
certificates  issued  in  respect  of  the  shares  so  forfeit 
shall  be  of  no  effect  whatsoever,  and  it  shall  thencefor 
be  lawful  for  the  Board  of  Directors  to  dispose  of  sue 
shares  in  the  same  manner  as  is  hereinbefore  providi 
with  respect  to  such  of  the  said  50,000  shares  as  sh^^*-" 
not  have  been  allotted  or  subscribed  for;  and  in  case      ^^^ 
forfeiture,  such  party  shall,  from  and  after  such  forfeitur^^V 

absolut^Tj^ 
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absolutely  cease  to  have  any  right  to  be  a  member  of  the 
Oompany,  and  such  forfeiture  shall  operate  in  full  satis- 
faction to  the  trustees  of  the   breach  by  the  party  so 
■neglecting  to  execute  the  deed  of  settlement :  Provided 
t:bat  it  shall  be  lawful  for  the  Board  of  Directors,  upon 
ai.Kiy  reasonable  cause  to  them  shown,  and  upon  the  due 
execution  of  the  deed  of  settlement  by  the  defaulting 
j£^^Ttj  to  remit  any  such  forfeiture. 

On  the  29th  December  1853,  the  charter  of  incor- 
Ix>ration  was  obtained.  It  recited  (among  other  things) 
^bat  the  persons  thereinafter  named  and  others,  had 
agreed  to  subscribe  a  capital  of  644,000/.  in  32,000 
^liares  of  20/.  each,  and  with  power  to  raise  a  further 
«^^ani  not  exceeding  2,000,000/.  It  incorporated  the  pro- 
pnetors  and  declared  the  purposes  of  the  incorporation. 
I^  contained  a  clause  declaring,  that  unless  it  should 
^:>^  made  to  appear  to  the  satisfaction  of  the  Commis- 
sioners of  the  Treasury  that  the  whole  of  the  capital 
^liould  have  been  subscribed  under  hand  and  seal  within 
^*ghteen  months  from  the  date  of  the  charter,  and  unless 
'^cie  whole  sum  of  644,000/.  should  have  been  actually 
I^^id  up  within  two  years  from  the  date  of  a  certificate — 
^^>  be  granted  as  therein  mentioned,  of  the  payment  of 
^■^e^half  of  644,000/.— it  should  be  lawful  to  declare 
^«e  charter  absolutely  void.  And  it  was  thereby  de- 
^^*ajied  that  the  subscribers  would,  within  twelve  calendar 
^^^ooths  from  the  date  of  the  charter,  to  the  satisfaction  of 
^«e  Commissioners  of  the  Treasury,  enter  into  a  deed  of 
^^ttlement,  whereby  provision  should  be  made  for  carry- 
^*^K  on  the  business  of  the  Company  by  a  Board  of  Di- 
^''^^tors  to  be  elected  by  the  shareholders,  as  in  the  said 
^^^d  should  be  provided,  and  by  a  Board  of  Directors, 

^**  such  election,  to  be  provisionally  named  in  the  said 
^^^d,  and  whereby  provision  should  be   made  for  the 

*^yment  by  the  shareholders  of  all  monies  to  become 
Vol.  V.  XX  D.M.o.     due 


On  the  17th  of  February  1854,  the  Direct< 
call  of  iL  per  share,  by  a  circular  letter  addre 
subscribers.  Shortly  afterwards,  they  caused 
settlement  to  be  prepared,  which  was  apfMro^ 
Lords  Commissioners  of  the  Treasury,  on  t1 
March.  Notice  was  given  that  the  deed  woul 
for  execution  on  the  ^th  of  March. 

This  deed  contained  the  following  recital 
whereas  the  several  shareholders,  parties  he 
agreed  to  become  shareholders  of  the  Compj 
shares  in  the  capital  thereof,  set  opposite  U 
spective  names,  in  the  second  schedule  to  thes 
and  have,  on  those  shares,  paid  before  the 
hereof,  2L  a  share,  in  addition  to  the  ZL  a  shi 
way  of  deposit,  in  respect  of  such  share,  makii 
4/.  a  share,  and  have  agreed  to  execute  these  ; 
the  deed  of  settlement  of  the  Company,  requ; 
said  Royal  Charter." 

The  following  were  the  material  clauses : — 

1.  That  these  presents  shall  be  the  deed  of 
of  the  Company,  and  every  subscriber  to  i 
indenture  of  the  16th  November  1852,  and  e 
of  a  scrip  receipt  for  the  deposit  paid  by  any 
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i^secoting  these  {yresents,  become  a  shareholder  party       IBS*. 
bereto.    And  every  shareholder,  party  hereto,  shall,  at      ^T^^^"^"^ 
U)e  time  of  executing  these  presents,  deliver  up  the  scrip  «. 

Roeipt  for  the  deposit  paid  in  respect  of  his  shares ;  and    Mitchbll. 
die  rights  and  fiabilities  under  the  recited  indenture  of 
t!tt  16th  af  November  1852,  of  every  shareholder,  party 
'kereto,  in  respect  of  the  shares  represented  by  the  scrip 
Y^cceipt  given  up  by  such  shareholder,  and  the  rights  and 
liabilities  under  the  recited  indenture  of  every  subscriber 
*fccreto,  whose  scrip  receipt  shall  be  given  up  as  afore- 
B^d,  shall,  so  far  as  regards  the  shares  represented  by 
^^e  scrip  receipt,  be  henceforth  superseded  by  the  lia- 
*^Kty  and  rights  created  under  these  presents :  Provided 
^^ays,  that  the  liabilities  of  any  subscriber  to  the  re« 
^ted  indenture,  whose  scrip  receipt  shall  not  be  given 
^P  as  aforesaid,  shall,  in  respect  of  the  shares  in  such 
•crip  receipt,  and  to  the  extent  thereof  remain  in  full 
^Tce,  and  those  liabilities  may  be  enforced  for  the  benefit 
^f  Ae  Company. 

4.  That  the  several  persons  for  the  time  being,  hold- 
^^^  shares  in  the  capital,  shall  be  members  of  the  Com-^ 
P^tky  on  the  terms  and  provisions  of  the  charter  and 
ftese  presents  respectively,  notwithstanding  the  whole  of 
^e  shares  be  not  taken. 

5.  That  all  things  heretofore  done  by  the  persons 
•cttng  as  Directors,  under  the  recited  indenture,  for  the 
P^V'pose  of  establishing  the  Company,  shall  be  and  are 
^t*eby  adopted  and  confirmed,  as  if  the  same  had  been 
^one  after  the  establishment  of  the  Company  by  the 
^^urt,  under  the  authority  of  these  presents,  and  all 
Monies,  costs,  charges  and  expenses  whatever,  hereto-^ 
«*tie  paid  or  incurred  by  them  or  by  their  order,  or  in 
'^^on  to  the  establishment  of  the  Company,  not  ex- 
^^^dii^  in  the  whole  the  sum  of  2,000/.,  shall  be  and 
■^^  hereby  allowed  to  them  out  of  the  fiinds  of  the 
Company,  and  they  shall  be  and  are  hereby  indemnified 

XX  2  against 


Mitchell. 


660  CASES  IN  CHANCERY. 

1854.       against  all  losses  and  liabilities  incurred  by  them  in  tl^^ 

..  premises. 

Norman       '^ 

V.  7.  That  644,000/.  shall  be  raised  for  the  purposes  -^ 

the  Company  and  according  to  the  terms  and  provisio^^ 
of  the  charter  as  its  original  capital,  but  such  capiS^  < 
may  be  increased  according  to  the  provisions  of  t^^ 
charter  and  of  these  presents. 

10.  That  at  any  time  after  the  whole  of  the  origic^  ^ 
capital  is  subscribed  for,  and  at  least  one-half  thereof" 
paid  up,  the  capital  may  from  time  to  time  be  Increa^^^^ 
to  a  sum  not  exceeding  1,000,000/.  sterling,  and  ^^i^, 
the  consent  of  the  Treasury,  according  to  the  charter^  ^^ 
a  further  sum  of  2,000,000/.,  making  the  aggreg^e« 
capital  3,000,000/. 

175.  That  in  case  and  when  it  shall  appear  upon  or 
be  certified  by  any  report  of  the  auditors  or  any  report 
of  the  Court,  that  one-half  of  the  capital  for  the  tiD« 
being  actually  paid  up,  has  been  lost  in  the  course  ^^ 
trade  or  otherwise,  then  the  Company  shall  thereupc^^* 
be  ipso  facto  dissolved,  and  in  case  and  when  the  powe*"^ 
and  privileges  granted  by  the  charter  shall  cease,  tm  ^ 
the  Company  shall  cease  to  be  incorporated  under  tl^^ 
charter,  then  the  Company  shall  thereupon  be  ipsofac^^ 
dissolved,  and  in  case  and  when  it  shall  appear  upon  c^^ 
be  certified  by  any  joint  report  of  the  Court  and  tlm  ^ 
auditors,  that  the  business  of  the  Company  cannot  1 
further  prosecuted  or  that  the  affairs  thereof  cannot  1 
arranged  with  a  prospect  of  benefit  to  the  Companj^* 
then  the  Company  shall  be  dissolved  at  such  period,  ncz^^ 
less  than  two  months  from  the  time  of  passing  such  resc— ^^ 
lution,  as  is  fixed  by  such  resolution,  or  if  such  pcrio  -^ 
be  not  so  fixed,  then  at  such  period  not  less  than  thn 
months  from  the  day  of  holding  such  meeting  as  th 
Court  fix,  unless  such  resolution  of  such  meeting  or  ' 
the  Court,  be  revoked  by  an  extraordinary  general  meeC 
ing  held  before  the  time  fixed  for  such  dissolution. 

Oi 
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On  the  7th  of  April  the  following  notice  was  pub-        1854. 
lished : — 


"Chartered  Bank  of  India,  Australia  and  China  (In- 
corporated 1853).  The  Court  of  Directors  hereby  give 
notice  that  all  shares  on  which  the  call  of  21.  per  share 
is  not  paid  on  or  before  the  20th  instant,  will  be  for- 
feitei" 

The  Plaintiffs  and  a  large  number  of  the  subscribers 
declined  to  pay  the  call,  and  four  of  the  Directors  as 
constituting  a  quorum  of  the  original  Board  of  Directors 
named  in  the  subscription  contract,  and  also  a  quorum 
of  the  Court  of  Directors  of  the  Company,  passed  a 
resolution  on  the  25th  of  May,  whereby  they  declared 
that  all  and  every  the  shares  specified  in  the  resolution, 
l>eing  respectively  shares  of  subscribers  who  had  refused 
or  neglected  to  execute  the  deed  of  settlement  of  the 
Company,  and  all  the  deposits  or  sums  paid  thereon 
Were  forfeited.  The  shares  so  declared  to  be  forfeited 
included  the  shares  of  the  Plaintiffs. 

The  Plaintiffs  then  filed  their  bill  in  the  present  suit 
which  (as  afterwards  amended)  alleged,  that  the  deed  of 
settlement  contained  many  clauses  and  provisions  incon- 
sistent with  the  subscription  contract,  and  not  contem- 
plated by  the  charter,  and  prayed  for  an  account  of  the 
shares  originally  allotted  to  the  provisional  Directors, 
and  a  declaration  that  they  were  bound  to  execute  the 
subscription  contract  for  the  full  number  of  such  shares, 
and  also  for  an  account  of  the  profits  from  the  sale  of 
such  shares  of  which  no  regular  allotment  had  been 
made,  that  a  proper  deed  of  settlement  might  be  pre- 
pared and  settled  under  the  direction  of  the  Court,  in 
accordance  with  the  terms  of  the  subscription  contract 
and  duly  executed ;  and  for  a  declaration  that  the  charter 

was 
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was  not  binding,  except  so  far  as  it  was  consistent  with 
the  subscription  contract.  It  further  prayed,  that  the 
Directors  legally  appointed  might  be  ordered  to  apply 
MiTCHM.*.  for  a  rectification  of  the  charter,  and  that  the  forfeiture 
of  shares  for  the  nonpayment  of  the  call,  might  be  de« 
clared  void ;  and  for  an  injunction  nearly  in  the  terms  of 
the  notice  already  mentioned. 

On  the  10th  of  May^  a  motion  was  accordingly  made 
for  an  injunction  before  the  Master  of  the  Rolls,  who 
refused  the  motion,  reserving  the  question  as  to  the 
Plaintiffs'  costs,  and  making  those  of  the  Defendants 
costs  in  the  cause. 

The  case  is  reported  on  the  original  application  for 
an  injunction  in  the  19th  volume  of  Mr.  BecLoatCs  Re- 
ports (a). 

On  the  appeal  coming  on  to  be  heard,  the  following 
arrangement  was  made  between  the  parties  with  the 
sanction  of  the  Court : — 

*'  No  answer  to  be  called  for  till  after  motion.  Motion 
to  stand  over,  with  liberty  to  amend  the  bill  in  eight 
days,  in  order  that  the  following  questions  may  be  forth- 
with argued  before  the  Lords  Justices  and  two  Common 
Law  Judges,  the  decision  on  which  questions  shall  be 
binding  on  the  parties  at  the  hearing  as  if  then  given. 

1.  Have  the  Defendants  (naming  them)  now,  and  hava 
they  ever  since  the  date  of  the  subscribers' 
tract,  or  during  any  and  what  part  of  that  time, 
the  powers  and  authorities  intended  to  be  given  ^a« 
Directors  by  the  subscribers'  contract  ? 

S.  Were  the  Plaintiffs,  on  and  before  the  35th  May]»m% 
liable  to  pay  the  call  ? 

i.  la 

(a)  Page  278. 


CASES  IN  CHANCERY.        '  66S 


Norm  AH 


8.  Is  the  deed  of  settlement^  as  now  prepared  and        1854. 

settled,  conclusively  binding  on  the  subscribers  to 

the  subscription  contract  ?  *    v^ 

Mitchell. 
4.  Have  the  same  Defendants  the  power,  in  the  event 

of  a  subscriber  to  the  contract  neglecting  or  re- 
fusing to  execute  the  deed  of  settlement,  as  so  pre- 
pared and  settled,  to  forfeit  his  shares,  and  were  the 
shares  of  the  Plaintiffs  duly  forfeited  by  the  resolu- 
tion of  25th  May  last,  marked  (A)?" 


The  case  accordingly  stood  over,  and  was  argued  on    June  27,  28. 
^"^se  days  by  one  Counsel  on  each  side  before  their 
^--•o^dships,  who  were  assisted  by  Mr.  Justice  CressweU 

€3.  Mr.  Justice  Erie. 

Sir  F.  Kelly,  with  Mr.  R  Palmer  and  Mr.  Hethering- 
^^9  were  for  the  Plaintiffs. 

The  Solicitor-General  and  Mr.  Cairns ,  for  the  De- 
*^^>dant«. 

The  arguments  appear  sufficiently  from  the  opinion  of 
^«^  Judges. 


After  the  arguments  had  been  concluded,  the  learned 
kludges  who  assisted  the  Lords  Justices  in  hearing  the 
case,  gave  their  opinion  in  writing,  which,  after  a  short 
preliminary  statement,  proceeded  as  follows  :-^ 

**  My  brother  Erie  and  I,  at  the  request  of  the  Lords 
Justices,  attended  during  the  argument,  and  have  been 
requested  by  them  to  give  our  opinion  on  four  questions. 

"  The  first  of  them  is,— 

**  Have  the  Defendants,  the  present  Directors,  now, 

and 
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185*.        and  have  they  ever  since  the  date  of  the  subscription 
contract,  or  during  any  and  what  part  of  the  time,  had 
the  powers  and  authorities  intended  to  be  given  to  Di- 
Mitchell,     rectors  by  the  subscription  contract?" 

In  order  to  answer  this  question,  it  is  necessary  to 
consider  the  various  proceedings  that  have  been  taken 
towards  the  establishment  of  the  chartered  bank  of 
India,  Australia  and  China.  In  1852,  a  prospectus 
was  issued  for  the  bank  of  India,  Australia  and  China, 
to  be  incorporated  by  royal  charter,  "Capital  1,000,000/., 
with  powers  to  increase  the  same  to  3,000,000/.**  Ten 
persons  were  named  as  Directors ;  the  same  that  were 
afterwards  named  Directors  by  the  subscription  contract, 
and  parties  were  directed  to  apply  for  shares  by  a  letter 
in  this  form. 

[Here  followed  the  forms  of  applications  and  accept- 
ances as  above  set  out.] 

It  was  contended  by  Sir  Fitzroy  Kelly,  that  the  parties 
so  named  as  Directors  never  had  any  power  to  act  in  that 
capacity,  inasmuch  as  they  did  not  subscribe  the  deed 
for  fifty  or  any  other  number  of  shares,  so  as  to  satisfy 
the  proviso  contained  in  clause  d.  It  appears  to  as 
unnecessary  to  enter  into  an  examination  of  the  true 
meaning  of  that  proviso,  for  we  are  of  opinion  that  the 
parties  named  in  clause  4,  were  thereby  constituted 
Directors,  without  reference  to  the  qualification  required 
by  the  proviso,  and  that  the  necessity  for  such  qualifi- 
cation did  not  attach  to  those  nominated  and  appointed 
by  the  deed,  but  to  those  only  who  might  be  thereafter 
added  to  those  named  or  substituted  for  them.  They, 
therefore,  when  appointed  by  the  deed,  had  the  powers 
and  authorities  intended  to  be  given  to  Directors  by  the 
subscription  contract.     But  they  were  appointed  to  act 

ai 
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as  Directors  until  the  charter  should  be  obtained,  and        1854. 

upon  that  expression  it  has  been  argued  that,  as  soon  as 

the  charter  was  sealed  their  authority  ceased;  and  if 

there  had  been  nothing  in  the  deed  at  variance  with  that     Mitchell 

construction,  it  would  probably  have  been  considered  that 

the  authority  of  the  parties  named  did  cease  as  soon  as 

the  charter  was  sealed.     But  it  is  provided  by  other 

parts  of  this  deed,  that  certain  acts  shall  or  may  be  done 

b3f  the  Directors  as  soon  as  the  charter  is  sealed,  e,  g. 

b^  clause  10.     [Here  followed  the   10th  clause,  as  set 

omat  above.]     Now  up  to  this  time  we  find  no  provision 

xnJide  for  appointing  Directors,  save  that  in  the  sub-^ 

^^rription   deed.     They  therefore  must  be   the  parties 

to    prepare  the  deed  of  settlement  mentioned  in  the 

I  Oth  clause. 

^gain,  clause  12  provides — [Here  followed  the  ISth 
^'  «Mi  se  set  out  above.]  I  f,  therefore,  the  power  of  the  Direc- 
^^^^[■^  -were  to  cease  altogether  on  the  granting  of  the  charter, 
^^    ^^^^ould  be  impossible  for  them  to  do  those  things  which 
^*^^    deed  in  terms  authorized  them  to  do.  We  are,  there- 
^^*'^^,  of  opinion,  that  notwithstanding  the  introduction  of 
^*^^    word  until  into  clause  4,  the  powers  intended  to  be 
^•"^^n  by  the  subscription  contract  would  continue  until 
^^^l^rseded  by  the  deed  of  settlement     By  the  1st  clause 
^^^  that  deed  it  is  declared— [Here  followed  the  1st  clause 
^^t  out  above].     The  deed  of  settlement,  therefore,  does 
^V^Dt  supersede  the  subscription  contract  as  to  those  whose 
^^^p  receipts  have  not  been  given  up,  and  the  powers 
^»tended  to  be  given  to  the  Directors  by  that  instrument 
^till  continue  with  regard  to  such  parties.     It  was  con- 
tended in  argument  that  the  power  given  to  the  Direc- 
tors was  given  to  ten,  and  that  as  two  afterwards  resigned, 
those  powers  could  not  be  exercised  by  the  remaining 
eight.  Probably  it  was  considered  (and  we  think  rightly) 
that  the  Directors  were  made  a  quasi  body  corporate,  and 

that 
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1854.        that  as  long  as  there  remained  enough  to  constitute 
Norman      quorum  their  powers  might  be  exercised  notwithstandir 
o.  the  diminution  of  their  number.     Our  answer  to  the  first-^ 

question  therefore  is, — That,  as  regards  the  Plaintif 
who  have  not  given  up  their  scrip  receipts,  the 
fendants,  the  present  Directors,  now  have,  and  ever  sim*-^^^ 
the  date  of  the    subscription    contract  have   bad,  tb  ^  ,l^ 
powers  and  authorities  intended  to  be  thereby  given  ^         ^ 
Directors. 

The  second  question  proposed  to  us  is,  **  Were  t.^^(||0 
Plaintiffs,  on  or  before  the  ^5th  of  May  last,  liable     -^  f^ 
pay  the  call  ?"   Assuming  that  the  Defendants,  the  f^^i^r^ 
sent  Directors,  have  had  ever  since  the  date  of  the  s^^mb- 
scription  contract,  and  still  have  as  regards  these  Pl^^aiui. 
tiffs,  the  powers  and  authorities  intended  to  be  given         by 
the  subscription  contract,  we  think  it  follows  that        the 
Plaintiffs  were  on  and  before  the  25th  of  May  last  htBmUe 
to  pay  the  call.      The  subscription  contract  gave      the 
Directors  power  to  make  a  call  as  soon  as  a  charter  ^waa 
sealed.     A  charter  was  sealed  before  the  call  was  vk^ie, 
and  the  Plaintiffs  claim  to  be  members  of  the  corporatfon 
created  by  that  charter.     It  is,  therefore,  difficult  t:c 
understand  how  they  can  resist  the  payment  of  the  catM\ 
on  account  of  any  supposed  objections  to  that  charter.  S-  ^ 
order  to  make  out  that  a  charter  had  not  been  granted,   ^^ 
was  necessary  to  show  that  the  Directors  had  no  autborit:^^ 
to  accept  such  a  charter  for  the  subscribers,  and 
consequently  they  could  not  be  treated  as  members  < 
the  body  corporate,  and  therefore  as  to  them  no  chartc  -^^ 
had  been  sealed;  but  we  think  that  if  it  had  been  s^^'^ 
contended  the  argument  would  have  failed.     Sir  Fitzro^^f 
Kelly  did  not,  however,  contend  that  the  charter  was  t^""*"^ 
be  treated  as  a  nullity.    Two  objections  to  it  were  i 
theless  urged :  one,  that  it  appeared  to  have  been  grsnti 
on  a  false  recital,  and  therefore  might  at  any  tine 

repealed 
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pealed  by  wire  f ados ;  the  other,  that  the  subscription        1854. 
!ed  contemplated  a  Company  to  be  incorporated  with      "■^^^^^'^ 
I  original  capital  of  1,000,000/.,  with  power  to  increase  t>. 

to  3,000,000/.,  whereas  the  charter  was  to  a  Company     Mitchell. 
ilb  a  capital  of  644,000/.  only,  with  power  to  increase 
to  1,000,000/.  by  consent  of  the  Lords  of  the  Treasury, 
id  to  2,000,000/.  by  the  consent  of  the  shareholders  at 
general  meeting  and  the  Lords  of  the  Treasury ;  but 
ithout  any  power  to  raise  the  capital  above  that  sum. 
;  appears  to  us  that  the  charter  is  not  open  to  either  of 
lese  objections.     Before  the  application  for  the  charter 
ifiOO  shares  had  been  allotted  and  deposits  on  them 
lid ;  no  agreement  had  been  entered  into  to  pay  calls 
1  more  than  those  shares ;  the  sum  agreed  to  be  sub- 
Tibed  was  644,000/.,  as  recited  in  the  charter.    There 
BM  a  proposition  in  the  prospectus  with  reference  to 
hieh  the  applications  for  shares  were  made,  that  the 
ipital   originally  raised   might   be    increased    by  two 
lillions,  which  is  also  recited  in  the  charter.     Nothing 
said  as  to  the  amount  of  capital  intended  to  be  raised 
I  the  first  instance,  except  that  the  parties  had  agreed  to 
dlMcribe  644,000/.,  which  was  true.     In  this,  .then,  we 
lOd  no  deception  practised  on  the  Crown  which  could 
ender  the  charter  voidable,  nor  do  we  think  it  can  be 
bjetttd  to  on  the  ground  that  the  Plaintifis  in  this  suit 
lid  not  authorize  the  Directors  to  accept  such  a  charter. 
The  Snd  clause  of  the  subscription  contract  is  in  these 
6nB8-^[Here  followed  the  ^d  clause  set  out  above]. 

The  petition  was  for  the  incorporation  of  a  Company 
to  have  a  capital  of  1,000,000/.,  with  power  to  raise  it  to 
S,00(^000/  ;  it  must  be  presumed,  therefore,  that  the 
Crown  imposed  the  alteration  as  to  the  amount,  and  the 
large  discretion  vested  in  the  Directors  by  the  clause  of 
the  ■ubscription  contract  above  referred  to  in  our  judg- 
ment authorized  them  to  accept  the  charter  in  its  present 

form. 
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form.    We  are,  therefore,  of  opinion,  that  before  the  call 
^J^^^^      in  question  was  made  the  event  happened  on  which  the 
V*  power  of  the  Directors  to  make  a  call  was  to  arise,  and, 

consequently,  that  it  was  made  by  due  authority,  and 
that  the  Plaintiffs  were  on  and  before  the  S5th  of  Mcy 
liable  to  pay  it. 

The  third  question  proposed  to  us  was,  '^  Is  the  deed 
of  settlement,  as  now  prepared  and  settled,  conclusively 
binding  on  the  subscribers  to  the  subscription  contract?** 
For  the  Defendants,  it  was  contended  that  the  deed  of 
settlement  was  an  element  in  the  constitution  of  the  Com- 
pany, and  was  to  be  considered  as  embodied  in  the  char^ 
ter,  and  therefore  conclusively  binding  on  all  who  claim 
to  be  members  of  the  incorporated  Company.  Both  the 
subscription  contract  and  the  charter  require  that  a  deed 
of  settlement  shall  be  prepared  and  executed,  and  it  is  to 
be  prepared  to  the  satisfaction  of  the  Lords  of  the  Trea- 
sury ;  and  the  charter  declares,  ''  that  the  several  regula- 
tions, contained  in  the  charter,  and  to  be  contained  in 
the  said  deed,  or  to  be  contained  in  any  bye-laws  to  be 
made  in  pursuance  thereof,  or  in  any  supplemental  deed 
to  be  made  in  pursuance  of  such  first-mentioned  deed, 
shall  be  taken  to  be  the  existing  regulations  of  the  said 
Company,  except  so  far  as  the  same  may  be  repugnant 
to  the  laws  of  our  realm  or  of  any  of  our  colonial  pos- 
sessions, settlements  or  dependencies,  wherein  the  Com- 
pany shall  carry  on  business."  This,  however,  does  not 
in  our  judgment  incorporate  the  deed  in  the  charterer 
make  it  conclusively  binding  on  the  original  subscribers. 
It'does  not  appear  that  the  Lords  of  the  Treasury  re- 
quired that  the  deed  should  be  in  its  present  form,  although 
they  sanctioned  it;  and  if  the  deed,  on  examination,  is 
found  to  contain  matters  beyond  the  scope  of  the  authority 
vested  in  the  Directors,  the  members  of  the  incorporated 
Company  would  not  be   bound   to  execute  it.      It  is 

therefore 
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therefore  necessary  to  examine  the  several  objections  that 
were  made  to  it  during  the  argument.  They  were  founded 
on  clauses  4,  5,  7  and  175.  The  first  objection  was  not 
much  insisted  on,  nor  do  we  think  it  necessary  to  notice 
it  further  than  by  saying  that  we  think  it  untenable.  The 
second  objection  was  to  the  5th  clause — [Here  followed 
the  clause  as  set  out  above.] 


1854. 

NORMAM 
V. 

Mitchell. 


We  cannot  say  that  such  a  clause  is  improper,  con- 
sidering the  very  large  discretion,  vested  in  the  Directors 
by  the  3rd,  7th  and  8th  clauses  of  the  subscription  con- 
tract and  the  absence  of  any  evidence,  that  this  indemnity 
was  introduced  to  cover  any  misconduct  on  the  part  of 
the  Directors.  The  clauses  of  the  subscription  contract 
referred  to  were  in  the  following  terms — [Here  followed 
the  3rd,  7th  and  8th  clauses  set  out  above.] 


The  7th  clause  of  the  deed  of  settlement,  providing 
that  the  capital  to  be  raised  shall  be  644,000/.,  was  next 
objected  to,  but  it  is  exactly  in  accordance  with  the  char- 
ter, and  if  the  charter  is  good,  this  must  be  good  also. 

The  next  objection  was  to  the  10th  clause  —  [Here 
followed  the  clause  as  set  out  above.]  It  was  said  that 
as  the  charter  does  not  in  any  event  authorize  an  in- 
crease of  the  capital  beyond  2,000,000/.,  this  clause 
would  sanction  a  violation  of  the  charter,  and  therefore 
the  members  of  the  Company  cannot  be  called  upon  to 
execute  such  a  deed.  But  it  seems  to  us  that  this  ob- 
jection fails.  Omitting  the  words  of  addition  at  the  end 
of  the  clause,  it  may,  and  perhaps  ought,  grammatically 
to  be  construed,  so  as  to  be  in  conformity  with  the  char- 
ter ;  for  the  capital  is  to  be  increased  to  the  further  sum 
of  2,000,000/.,  not  by  ihe  further  sum,  and  therefore  it 
may  well  have  been  the  intention  to  take  power  to  in- 
crease it  no  further  than  was  really  contemplated  by  the 

charter, 
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charter^  and  the  words  of  addition  may  have  been  intro- 
duced by  mistake,  and  have  no  operation.  But  if  the 
meaning  wks,  that  the  capital  might  be  increased  to 
3,000,000/.,  it  was  still  to  be  done  according  to  the  char- 
ter, and  if  the  charter  contains  no  provision  for  doing  it, 
the  clause  would  be  simply  inoperative. 

The  last  objection  was  founded  on  the  175th  clause, 
which  was  said  to  be  incomprehensible  and  incapable  of 
being  carried  into  effect     We  cannot  say  that  it  is  in- 
comprehensible, nor  that  it  cannot  be  carried  into  efiect; 
and,  although  it  may  create  considerable  difficulties  in 
winding  up  the  affairs  of  the  Company  under  certain 
circumstances,  we  cannot  on  that  ground  say  that  it  is  not 
such  a  clause  as  the  Directors  were  authorized  to  intro- 
duce.    No  deed  of  settlement  could  ever  be  effectually 
prepared  if  the  Directors  were  bound  to  introduce  all 
such  arrangements  as  all  the  members  will  agree  in 
thinking  the  best  possible  for  effectuating  the  objects  of 
the  Company,  and  therefore,  in  this  instance,  we  find,  as 
might  be  expected,  a  large  discretion  vested  in  the  Di- 
rectors by  the  subscription  deed  as  to  the  preparation  of 
the  deed  of  settlement.  The  charter  compels  the  Directors 
to  introduce  certain  specified  provisions  ^  in  addition  to 
such  further  provisions  as  shall  be  by  the  Lords  of  the 
Treasury  considered  necessary  and  usual  in  like  cases 
for  the  management  of  the  affairs  of  the  Company.*   We      ^"e 
have  not  been  informed  whether  the  clause  in  question      M:mn 
was  introduced  by  desire  of  the  Lords  of  the  Treasury.      <-»^^* 
If  it  was,  that  puts  an  end  to  the  objection ;  if  it  was  not|     «^ 
still  it  is  a  clause  for  regulating  the  affairs  of  the  Com-      —  «- 
pany,  and  within  the  scope  of  the  authority  given  to  them      ^30 
by  the  10th  clause  of  the  subscription  deed,  and  we  feel       ^^ 
that  it  is  not  within  our  province  to  attempt  to  decide        ^ 
whether  it  is  a  wise  and  prudent  clause  or  not     Upon 
the  whole,  then,  we  are  of  opinion  that  the  objections  to 

the 
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-Mhe  deed  of  setdement  fail,  and  that  the  members  of  the        1854* 
Company  were  bound  to  execute  it 

The  fourth  question  proposed  to  us  is,  "  Have  the     Mitchell. 
.ZDefendants  power,  in  the  event  of  a  subscriber  to  the 
-^^rontract  neglecting  or  refusing  to  execute  the  contract  as 
^Bo  prepared  and  settled,  to  forfeit  his  shares,  and  were 
^^e  shares  of  the  Plaintiffs  duly  forfeited  by  the  resolu- 
— <ion  of  the  25th  of  MayT   By  the  14th  clause  of  the 
.^subscription  deed  power  was  given  to  the  Directors  to 
-declare  forfeited  the  shares  of  any  subscriber  refusing  or 
^oieglecting  to  execute   the  deed  of  settlement  for  the 
•period  of  a  calendar  month  after  the  time  appointed  for 
the  execution  of  it,  and  inasmuch  as  we  think  that  the 
deed  in  question  was  such  as  the  subscribers  might  be 
called  upon  to  execute,  it  follows  that  these  shares  might 
be  declared  forfeited  for  refusing  or  neglecting  to  execute 
it.     It  is  not  expressly  stated  in  the  proceedings  whether 
the  present  Plaintiffs  were  called  upon  or  informed  that 
they  would  be  permitted  to  execute  the  deed  without 
paying  the  call,  and,  in  the  absence  of  any  express  in- 
formation, considering  that  the  deed  contains  a  recital 
that  the  call  bad  been  paid,  and  that  the  notice  of  the 
call   required  it  to  be  paid  on  or  before  the  20th  of 
March,  and  the  same  notice  stated  that  the  deed  of  set- 
tlement would  be  ready  for  execution  on  the  20th  of 
March,  we  cannot  but  assume  that  the  subscribers  were 
intended  to  understand  that  they  must  first  pay  the  call 
and  then  execute  the  deed.     Now,  the  subscription  con- 
tract contains  no  power  to  declare  shares  forfeited  for 
nonpayment  of  calls,  and  the  Plaintiffs  never  in  any  other 
way  gave  the   Directors   power   to  do  so,  and   if  the 
Directors  called  upon  the  subscribers  first  to  pay  the 
call  and  then  execute  the  deed,  and  declared  the  shares 
forfeited  because  the  deed  was  not  executed,  that  was  in 
effect  declaring  them  forfeited  for  nonpayment  of  the 

call. 


CASES  IN  CHANCERY. 

call.     This  was  not  within  the  powers  conferred  on  the 

Directors^  and  we  are  of  opinion  that  the  shares  were 

not  duly  forfeited. 

C.  Cresswbll. 

W.  Erle. 


July  27.  The  Lord  Justice  Knioht  Bruce. 

This  application,  though  at  first  one  of  appeal,  has 
substantially  become  an  original  motion,  for  after  the 
opening  had  proceeded  some  way,  an  arrangement  was 
made  between  the  parties  by  their  counsel,  which  was 
embodied  in  a  writing  thus  expressed : — 

[His  Lordship  read  the  terms  of  the  arrangement] 

Accordingly,   under  this  arrangement,  the  bill   was  ^mb 

amended,  both  by  adding  the  Banking  Company  itself  "^f -If 

as  a  corporate  or  quasi  corporate  body  to  the  Defendants,  ^^s^ 

and  otherwise  materially,  and  the  motion  having  been  M^^n 

afterwards  renewed,  was  then  argued  by  one  counsel  on  Mim*n 

each  side  before  my  learned  brother  and  Mr.  Justice  ^?e 

Cresswell,  Mr.  Justice  JErle  and  myself.    We  have  all  K  HI 

since  considered  the  matter,  and  the  two  learned  Judges  ^'^8 

not  now  present  having  transmitted  to  us  their  written  .c^s  n 

opinion,  upon  the  points  to  which  their  attention  was  ad-  — M* 
dressed,  I  proceed  to  read  it : — 

[His  Lordship  read  the  Judges'  opinion  set  out  above.]      ^^1 

I  need  scarcely  say  how  much  indebted  we  feel  to       ^ 
Mr.  Justice  Cresswell  and  Mr.  Justice  JErle,  for  this         « 
valuable  assistance  on  their  part     Now,  as  to  our  judg- 
ment, or  at  least  mine,  upon  the  motion,— considering  its 
merely  interlocutory  nature  and  the  difficulty  (at  least,  in 

my 
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my  opinion)  of  the  questions  raised  by  it^  or  of  more  1854. 
than  one  of  them, — and  (without  forgetting  the  weight 
lielonging  to  the  joint  opinion  that  I  have  just  read)  con- 
sidering the  degree  of  inconvenience  likely  to  result  from 
A  decision^  upon  this  occasion  too  much  in  accordance 
urith  the  wishes  of  the  Plaintiffs^  as  compared  with  the 
degree  of  inconvenience  likely  to  result  from  a  decision 
too  much  otherwise,— a  view  of  the  matter,  in  which, 
<with  reference  to  the  recent  cases  of  Young  v.  Rain- 
^ock  (a),  and  Stronghill  v.  Buck  {b),  and  the  authorities 
^ere  mentioned)  we  must  particularly  not  lose  sight  of 
a  portion  of  the  contents  of  the  deed  of  settlement, 
'which  I  will  now  read  : — 

''  And  whereas  the  several  shareholders,  parties  hereto, 
liave  agreed  to  become  shareholders  of  the  Company, 
'tor  the  shares  on  the  capital  thereof,  set  opposite  to  their 
respective  names  in  the  second  schedule  to  these  pre- 
sents, and  have  on  those  shares  paid,  before  the  execu- 
tion hereof,  21.  a  share  in  addition  to  the  21.  a  share  paid 
1>y  way  of  deposit  in  respect  of  such  share,  making 
together  4/.  a  share,  and  have  agreed  to  execute  these 
presents  as  the  deed  of  settlement  of  the  Company,  re- 
<iuired  by  the  said  royal  charter,** — 

Considering,  I  say,  these  things,  I  think  that  the 
proper  course  for  us  to  take  on  the  motion  will  be, 
that,  leaving  the  Rolls  order  undischarged,  and  leaving 
the  Defendants  respectively  at  liberty  to  bring  and 
proceed  with  such  actions  as  they  may  be  advised, 
we  should  grant  an  injunction  or  injunctions  thus  and 
only  thus  far, — namely,  in  these  words  taken  from  the 
prayer  of  the  amended  bill  (which  departs,  I  believe, 
somewhat  in  language  from  the  notice  of  motion)  *'  to 

restrain 
{a)  7  C.  B.  310.  (6)  14  Q.  B.  781. 

VoLV.  YY  D.M.G. 


674  CASES  IN  CHANCERY. 

1854.  restrain  the  Defendants  Thomas  Alexander  Mitchell^ 
Peter  Bell,  John  Bagshaw,  William  Cooh,  Charge  Bow- 
ness  Carr,  John  Gladstone,  William  Schaw  Lindsay, 
Joseph  Robert  Morrison  and  William  Nicol,  and  the 
Company  from  forfeiting  or  declaring  to  be  forfeited  any 
shares  in  the  said  Company,  on  the  ground  either  of  ^^ 

nonpayment  of  any  call  or  of  nonexecution  of  the  said  ^ 

deed  of  settlement,  and  from  selling  or  disposing  of  as 
forfeited,  any  shares  or  share  in  the  said  Company,  and         ^^ 
to  restrain  the  last-named  Defendants  from  directing  or 
permitting  the  Defendants  Joseph  Harris  and  Thomas 
Boss,  or  either  of  them,  to  execute,  and  the  said  De- 
fendants Joseph  Harris  and  Thomas  Ross,  from  exe- 
cuting  the  deed  of  settlement  alleged  to  have  been  m 
already  prepared  on  behalf  of  the  Plaintifi  or  the  other^si 
subscribers  to  the  said  Company,  or  any  of  them.*'    But^-i 
that  this  injunction,  or  these  injunctions,  should  be  onlji^ 
until  further  order,  with  liberty  to  apply. 

The  Lord  Justice  Turher. 
The  injunction  which  is  asked  for  by  this  notice  c^     of 
motion  is  to  restrain  the  Defendants,  the  Directors,  Is  j^  st, 
From  opening  any  branch  or  other  banks  or  agende 
or  issuing  any  notes  or  bills,  or  otherwise  commencin  < 
or  carrying  on  banking  business,  or  otherwise  actin  ^dig 
contrary  to  the  provisions  of  the  charter.     2ndly,  Fror^  ^^ 
enforcing  the  call  already  made  or  any  other  call  agun^  ^^^ 
the  Plaintiffs  or  any  other  of  the  subscribers  to  the  Coiir:^'==^' 
pany ;  and,  Srdly,  From  forfeiting  or  declaring  to  be  foi^^  ^' 
feited  and  from  selling  or  disposing  of  as  forfeited  an  ^^^J 
shares  in  the  Company;  and  the  motion  also  asks 
restrain  the  execution  of  the  deed  of  settlement  of 
Company  by  the  Defendants  Harris  and  Roes  on  beha^- — " 
of  the  Plaintiffs  or  the  other  subscribers  to  the  Con^** 
pany,  or  any  of  them.  The  opinion  which  has  been  givers' 
by  the  learned  Judges  who  have  assisted  us  in  this  ca^^ 


Norman 
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upon  the  points  submitted  for  their  consideration,  seems  1854. 
Co  roe  to  remove  all  difficulty  in  disposing  of  the  first 
three  branches  of  this  notice  of  motion.  The  learned 
Judges  have  certified  their  opinion  to  be  that  the  De-  Mitchell. 
^ndants  the  Directors  have  as  against  the  Plaintiffs 
the  powers  and  authorities  given  to  Directors  by  the 
subscription  contract; — that  the  Plaintiffs  are  liable  to 
pay  the  call,  and  that  the  members  of  the  Company  are 
lK>und  to  execute  the  deed  of  settlement,  but  that  the 
shares  have  not  been  duly  forfeited. 

From  these  data  it  seems  to  me  very  clearly  to  follow, 
that  the  Plaintiffs  can  have  no  injunction  either  upon  the 
:fir8t  or  the  second  branch  of  the  motion.  In  order  to 
entitle  them  to  such  an  injunction  it  would  be  incumbent 
upon  the  Plaintiffs  at  least  to  shew  a  prim&  facie  case ; 
Imt,  according  to  the  opinion  of  the  learned  Judges,  they 
limve  shown  no  such  case,  and,  on  the  contrary,  have 
shown  themselves  to  be  wholly  in  the  wrong.  The 
powers  given  by  the  subscription  contract  subsist  against 
them,  and  they  are  bound  to  pay  the  call  and  to  execute 
the  deed  of  settlement.  Under  these  circumstances  this 
Court  certainly  could  not  be  warranted  in  granting  an 
injunction  upon  these  points. 

As  to  the  third  point,  on  the  other  hand,  it  seems  to 
me  to  be  equally  clear  that  some  injunction  ought  to  be 
granted.  The  power  to  forfeit  shares  subsists  as  against 
these  Plaintiffs  only  for  the  nonexecution  of  the  deed  of 
settlement,  and  the  deed  of  settlement  which  the  De- 
jkndants  have  prepared  recites  the  payment  of  the  call. 
The  Defendants,  therefore,  have  placed  the  Plaintiffs  in 
the  position  that  they  cannot  properly  execute  the  deed 
of  settlement  until  they  have  paid  the  call ;  and  to  permit  . 
them,  under  these  circumstances,  to  declare  a  forfeiture 
for  nonexecution  of  the  deed  would  be  to  give  them 
Y  Y  2  power 


The  fourth  and  last  branch  of  the  injunctioi 
is  to  restrain  the  execution  of  the  deed  of  set 
the  Defendants  Harris  and  Ross  on  behalf  of 
tiffs  or  the  other  subscribers ;  and  as  this  cam 
present,  I  think  this  part  of  the  motion  mu 
granted,  and  I  think  so  for  these  reasons : — T 
settlement  recites  the  payment  of  the  call.  Tl 
of  a  call  is  an  act  to  be  done  by  the  subscril 
much  doubt  whether  the  power  given  by  the  si 
contract  to  Harris  and  Ross  to  execute  the 
templates  the  existence  of  any  intermediate 
done  by  the  subscribers  before  the  execution  oi 
but  whether  it  be  so  or  not,  I  think  that  the  es 
the  deed  of  settlement  by  Harris  and  Ross  oi 
of  the  subscribers  would,  to  say  the  least,  crea 
ments  to  the  recovery  of  the  call  which  has 
which  Ihe  Defendants  the  Directors  would  n< 
tificd  in  creating.  Of  course,  however,  neithc 
of  the  injunction  nor  the  injunction  as  to  th< 
can  be  granted  otherwise  than  until  further  or< 
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1854. 


In  the  Matter  of  the  EASTERN  COUNTIES 
JUNCTION  AND  SOUTHEND  RAIL- 
WAY COMPANY 

and 

In  the  Matter  of  the  JOINT  STOCK  COM- 
PANIES WINDING-UP  ACTS,  184« 
AND  1849. 

UNDERWOOD'S  CASE. 

^M  ^  mS  was  a  motion  on  behalf  of  the  official  manager     Before  The 
of  the  above-named  Company,  that  an  order  made    Lords  Jh»- 
**   ^Vie  above-mentioned  matters  by  the  Vice-Chancellor 

*^    John  Stuart  on  the  14th  of  June  1854,  might  be  managing  di- 
^i«ol,arged  or  varied.  ^^^^^ 

registered  pro- 

On  the  6th  of  May  1864,  the  official  manager  had  if  ^^  ^^''^ 
^  '  ^  Company  sub- 

been  mitted  to  be 
l«  placed  on  the 

J***  of  contributories  under  tbe  Winding-up  Acts,  on  the  authority  of  UpJUVtCate,  On 
^y^^U  being  made  in  1854  on  him  and  other  contributories  for  the  costs  of  winding-up 
^2*  Company,  he  appealed,  and  at  the  same  time  moved  that  his  name  might  be  re- 
^5^^^  from  the  list  of  contributories  on  the  ground  of  the  law  being  changed  by  Brig/U*t 
^r^««.  The  Vice-chancellor  (having  directed  the  notice  of  motion  to  be  served  on  the 
^^r*^^*'  contributories  and  the  creditors  who  had  proved)  made  an  order  staying  aU 
^*^*^«eding8  under  the  winding-up  order: — Held, 
^^'m  ^  *   That  such  an  order  could  not  properly  be  made  on  the  motions  before  the  Vice- 

^^^Xicellor,  some  of  the  persons  served  not  having  appeared. 
^^^.   That  Bright^  Cate  having  been  decided  in  1852,  the  application  of  the  con- 
r*^5*^tory  in  1854  to  be  relieved  from  his  submission  to  be  placed  on  the  list  was  made 
^^^   late. 
1-    ^«   That  the  call  for  costs  would  have  been  properly  made  if  there  had  been*  a  proper 

^^   of  contributories ;  but, 
I      '^-  That  there  being  no  list  properly  settled,  but   merely  one  having  in  many 
^^•^^nces  informal  abbreviations  placed  opposite  the  names  in  the  list,  and  in  others 
^^^Ics  importing  that  the  case  of  the  person  named  was  adjourned,  without  showing 
^^^  it  could  not  have  been  disposed  of,  no  call  could  in  that  state  of  the  proceedings 

T^roperly  made. 
^  •  That  persons  who  have  notice  of  a  compromise  between  the  official  manager  and 
^3^  contributories  must,  if  they  wish  to  disturb  it,  take  proceedings  at  once  for  that 

Vol.V.  ZZ  D.M.O. 
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been  served  with  a  notice  of  motion  of  that  date  by  Mr. 
Underwood^  one  of  the  contributoriesi  to  discharge  an 


Undf.rwood's 

Case.        order  for  a  call. 


Pending  this  notice  to  discharge  the  call,  a  second  or 
supplementary  notice,  dated  the  11th  o(  May  1854,  was 
served  on  the  official  manager  by  Mr.  Underwood^  to^ 
have  his  name  removed  from  the  list  of  contributories^  ^ 
or,  if  it  should  be  retained  on  the  list,  then  to  discharg^^ 
an  order  of  the  Master  approving  of  a  compromise  witV^^ 
certain  persons,  being  five  of  the  contributories. 

Upon  these  motions  coming  on,  on  the  30th  of  Mtrj^ 
the  Vice-Chancellor  ordered,  that  they  should  stand  ov» 
until  all  the  creditors  and  contributories  of  the  Compai^ — ij^ 
or  such  of  them  as  Mr.  Underwood  might  be  advised  to 

serve,  should  be  served  with  notice  of  the  motions. 

The  motions  came  on  again  for  hearing,  eight  additio^Kial 
persons   having  been   brought  before   the   Court,  ^^iz. 
Robert  Andrew  Riddell,  William  Alexander  Thonam^j 
William  Wright,  Charles  Grant  and   Thomas  Gas^kd 
(being  the  five  contributories  with  whom  a  compronrm  ise 
had  been  effected  by  order  of  the  Master),  Nathawmid 
Coohe  (the  petitioner  for  the  winding-up  order),  Her^^ 
Ingram  (one  of  the  managing  committee),  and  a  person 
who  had  been  struck  off  the  list  of  contributories,  bu  t  to 
whom  costs  were  payable  by  the  official  manager  gib  t  of 
the  estate. 

On  that  occasion,  after  the  counsel  for  Mr.  Underwood 
had  addressed  the  Vice-Chancellor,  his  Honor  desireJin 
the  first  place  to  hear  the  question  argued,  on  behalf  of 
the  official  manager,  whether  the  original  winding-up 
order  could  be  sustained.  At  the  conclusion  of  the  argu- 
ment the  Vice-Chancellor  made  the  order  under  appeal, 

which, 


re 
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which,  after  reciting  the  notices  of  motion  and  the  evi-        1854. 
dence,  proceeded  thus : — "  And  it  appearing  that  the  said      ""^^ 
proposed  Company  never  was  formed,  and  never  transacted        Case. 
or  carried  on  any  business  as  a  Company,  and  never  con- 
tracted any  debts  as  a  Company,  and  that  there  are  no 
affiurs  of  the  said  Company  which  have  been  or  can  be 
wound  up  pursuant  to  the  order  of  this  Court,  dated  the 
S5th  day  oi  January  1850,  this  Court  doth  order  that  the 
order  of  the  Master  for  a  call,  bearing  date  the  27th  day 
of  April  1854,  be  discharged;  and  it  is  ordered,  that  all 
further  proceedings  under  the  said  order  to  wind  up,  of 
the  25th  day  oi  January  1850,  be  stayed,  except  that  the 
official  manager,  and  any  person  interested,  are  to  be  at 
liberty  to  apply  to  the  Master  or  to  this  Court  as  they 
may  be  advised." 

The  case  of  the  official  manager  was,  that  Mr.  Under^ 
wood  was  a  member  of  the  managing  committee  of  the 
Company;  that  his  name  was  printed  as  such  in  the 
prospectus  registered  at  the  Office  for  Registration  of 
Joint-Stock  Companies,  and  in  the  prospectus  entered  in 
the  minute  book  of  the  Company,  and  that  in  that 
capacity  communications  took  place  between  him  and 
the  secretary  from  time  to  time  during  a  period  ex- 
tending from  the  4th  of  October  1845,  to  the  20th  of 
May  1846,  inclusive. 

Among  these  communications  were  the  following : — 

".Eastern  Counties  Junction  and  Southend  Railway 
Company. 

Off.  33,  B.  S.  Bgs. 
"Sir,  London,  6th  October  1845. 

I  am  instructed  by  the  committee  of  management 
to  inform  you,  that,  by  a  resolution  passed  by  them,  you 
are,  as  a  member  of  the  provisional  committee,  entitled 
to  100  shares  in  this  Company,  or  any  less  number  you 
Z  Z  2  may 
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1854.       may  wish,  provided  you  signify  in  writings  on  or  before 

,,  ^'^^''^^      the  9th  instant,  the  number  you  are  desirous  of  taking. 
Underwood  s  •'  ^ 

Ca»b.  R.  H.  Causton,  Secretary. 

The  secretary  received  on  the  9th  of  October  the  fol- 
lowing reply : — 

•*  25,  Ikutchecq),  Oct.  9th,  184s5.  , 
"  Sir, 

*'  I  will  take  the  100  shares  you  name,  and  wilft 

agree  to  take  200  more  if  they  can  be  allotted  to  me. 

"  I  am.  Sir, 

"  Your  obedient  servant, 
"  R.  H.  Causton,  Esq.  J.  Underwood — 

Mr.  Underwood,  however,  declared,  in  his  examinati(^» 
before  the  Master,  that  this  letter  was  a  forgery. 

On  the  12th  of  November  1845,  the  secretary  wro« 
to  Mr.  Underwood  as  follows : — 

"  Sir, 

"  I  beg  to  apprise  you  that  to-morrow  is  tX"^ 
day  advertised  for  issuing  the  scrip,  and  that  at  preser^^ 
the  name  of  one  director  only  is  attached  to  a  very  sm^^ 
proportion  of  it,  the  names  of  two  being  required.  I  sh^^ 
therefore  feel  obliged  if  you  will  give  your  attendance  ^ 
the  Office  for  a  short  time  this  a(\ernoon. 

"/2.  H.  Causton,  Secretary.' 

Mr.  Underwood  replied  on  the  same  day,  as  follows: — 

''Eastcheap,  Nov.  12th,  1845. 
"  Dear  Sir, 

**  I  can  assure  you  that  I  have  every  incliiu- 
tion  to  be  of  use  to  your  railway,  but  I  have  not  a  momeot 
to  spare.  I  left  here  at  eleven  this  morning,  and  hare 
this  moment  returned  at  six,  and  to-morrow  I  am  {Mur- 

ticularly 
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tieularly  engaged  all  day,  but  soon  as  I  have  an  hour  to        1854. 

spare,  I  will  give  you  a  call.  „      "        , 

*^  o        ^  Underwoods 

"  Believe  roe  yours,  Ca»e. 

"   Jt.  H.  CaustOTif  Esq.  J.  Underwood.** 

On  the  14th  of  November  1845,  Mr.  Underwood  wrote 
to    the  secretary,  as  follows  : — 

"25,  Eastcheap,  14th  November  1845. 
**  JDear  Sir, 

"  My  time  being  so  fully  occupied,  that  I  find 
it  <)uite  impossible  to  attend  the  duties  of  a  director  in 
tWc  Eastern  Counties  Junction  Railway,  I  therefore,  with 
mv&ch  regret,  beg  of  you  to  withdraw  my  name  from  the 
cocnmittee  of  management,  as  I  do  not  consider  it 
lionourable  to  keep  my  name  there  and  not  be  able 
to  attend  to  the  duties,  which  I  trust  will  be  sufficient 
eacLcuse. 

^*l  have  a  strong  feeling  in  favour  of  the  line,  and 
o^^ve  no  doubt,  from  all  that  I  hear,  you  will  succeed. 

**  I  beg  you  will  convey  my  best  thanks  to  the  chair- 
""^^n  and  directors. 

**  I  am,  dear  Sir,  8ic.  &c., 
-^.  H.  Causton,  Esq.  "  J.  Underwood.*" 

On  the  17th  of  November  1845,  the  secretary  replied 

^^  follows: — 

"London,  1 7th  November  1845. 
*  Sir, 

"I  duly  received  your  favour  of  the  14th  instant, 
^d  have  submitted  the  same  to  the  Board  of  Directors, 
^ho  have  requested  me  to  inform  you  that  they  have 
unanimously  resolved  at  present  your  resignation  be  not 

accepted. 

"  R.  H.  Caustonr 
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1 854.  The  winding-up  order  was  made  on  the  25th  o{  January 


Underwood's 
Case. 


1850. 


In  January  1851,  Mr.  Underwood  submitted  to  be  ^ 
placed  upon  the  list  of  contributories,  conceiving  (as  it  ^^^ 
was  now  alleged  on  his  behalf)  that  in  the  then  state  of^^ 
the  authorities,  he  could  not  dispute  his  liability  without^  ^^ 
proceeding  to  impeach  the  genuineness  of  his  allege^^^^ 
signature  to  the  application  for  shares,  which,  althougbS^-^ 
able  to  do,  he  wished  to  avoid  doing. 

In  June  1852,  a  call  for  costs  was  made,  against  whic:^^ii 
Mr.  Underwood  did  not  appeal,  although  other  coc=^n- 
tributories  did. 

On  the  18th  of  November  1853,  an  order  was  mat 
by  the  Master  sanctioning  a  compromise  entered  in 
between  the  official  manager  and  five  of  the  contributorii 

by  which,  on  payment  by  the  latter  of  120Z.  each,  tl^ ejr 

were  discharged  from  all  right,  title,  claim  or  dema_  md 
which  the  Company  or  the  official  manager  had  or  mi^aght 
have  against  them  respectively  as  contributories  or  oth^^^r- 
wise  howsoever.  The  above  amounts  were  paid,  and  "^ahe 
contributories,  thus  settled  with,  were  not  afterwa.  ^-mds 
served  with  any  notices  of  the  proceedings  under  ^be 
winding-up  order. 

On  the  27th  of  April  1854,  the  Master  made  the  call 
now  in  question  on  the  seventeen  remaining  contributoriesf, 
including  Mr.  Underwood,  for  payment  of  150/.  each,  in 
respect  of  the  costs,  charges  and  expenses  of  winding  up 
the  Company. 

Mr.  Underwood  thereupon  gave  the  notices  of  motion 
before  the  Vice-Chancellor  above  mentioned. 


On 
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On  the  production  of  the  list  of  contributories  before        1854. 

the  Lords  Justices,  there  appeared  written  in  pencil^  ,^  v-^/^^/ 

1.    t»   Underwoods 
opposite  to  Mr.  Underwood's  name,  the  letters  "  adj^.  Case. 

The  same  mark  was  set  opposite  other  names  in  the  list 

In  another  part  of  the  proceedings,  however,  the  word 

**  settled**  was  found  placed  opposite  to  Mr.  Underwood^s 

name. 

The  other  facts  of  the  case  appear  sufficiently  from 
the  judgments. 

^T.Malins  and  Mr.  Roxburgh^  for  the  official  manager. 

The  Vice-Chancellor's  order  is  completely  at  variance 
with  your  Lordship's  decision  in  Carew^s  Case  (a).  The 
proper  decision  would  have  been  to  dismiss  the  appeals. 
As  to  the  appeal  from  the  refusal  to  remove  Mr.  Under- 
wood  from  the  list  of  contributories,  it  is  sufficient  to  say, 
that  the  application  for  the  removal  was  made  far  too 
late.  Mr.  Underwood  was  placed  on  the  list  on  his  own 
submission  in  1851.  He  says  that  he  was  misled  into 
making  this  submission  by  UpjilVs  Case  (b).  But  that 
case  had  been  in  substance  reversed  in  1853,  and  it  was 
not  till  1854,  nor  until  many  steps  had  been  taken  on  the 
faith  of  Mr.  Underwood  being  on  the  list,  that  he  applied 
to  be  removed  from  it.  He  cannot  now  be  relieved  from 
the  effects  of  his  submission.  Moreover  he  is  not  within 
Bright  v.  Hutton  (c),  being  a  managing,  and  not  merely 
a  provisional,  committeeman. 

The  applications  to  be  relieved  from  the  call  and  to 
set   aside   the  compromise    are    equally  unsustainable. 
The  call  is  for  costs,  and  Mr.  Underwoods  liability  to 
pay  it  follows  from  his  remaining  on  the  list  of  contri- 
butories, 

(a)  Ante,  p.  94.  (c)  ti  H.qfL.  Cat.  341. 

(6)  2  H.  qfL.  Ca$.  674. 


Underwood's 
Case. 
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butoriesy  Gaxfs  Case  (a) ;  and  with  regard  to  the  com- 
promise it  is  now  too  late  to  attempt  to  disturb  it. 

Mr.  Wiffram,  Mr.  Bacon^  Mr.  Selwyn  and  Mr.  Little, 
for  the  parties  to  the  compromise,  opposed  the  motion 
seeking  to  set  it  aside. 

Mr.  Craig  and   Mr.  Locock  Webb,  for  Mr.  Under 

wood. 

Although  the  Vice-Chancellor's  order  may  not  be  on^^ae 
of  an  ordinary  kind,  it  meets  the  substantial  justice  o~  .^f 
the  case,  and  is  within  the  discretionary  power  of  th^^^  e 
Court  under  these  Acts.     But  if  it  should  not  be  sua^^. 
tainedi  then   Mr.   Underwood  insists   that  his  appeal^Hs 
ought  to  be  allowed.     As  to  the  removal  of  his  nai 
from  the  list,  his  submission  proceeded  upon  the  tli 
state  of  the  law,  which  was  supposed  to  have  been  coi 
clusively  settled  by  the  House  of  Lords   in  Hutton 
Upfill  (i) ;  and  according  to  which  the  united  facts  of 
individual    being  a  committeeman  and   having  appli< 
for  shares  were  sufficient  to  place  him  on  the  list  of 
tributories,  although  neither  circumstance   could  alo 
have  that  effect     That  state  of  the  law  has  now 
changed,  and,  according  to  Bright  v.  Hutton  {c),  N        ir. 
Underwood  was  not  liable  to  be  placed  on  the  list     F       'or 
the  distinction  now  relied  upon  between  a  managing  a    ''id 
a  provisional  committeeman   is  quite  new,  and  is  ir^ot 
made  in   any  act  of  parliament  or  any  decided  ca  ^se. 
Provisional  committeemen  are  managing  committeenB  ^n 
while  they  act,  and^all  the  reasons  applicable  to  one  ap(:>(7 
to  the  other.     Moreover  no  share  was  ever  allotted     to 
Mr.  Underwood,  and  as  to  the   lapse  of  time  it  is  wict 
great,  and  is  unimportant  unless  some  prejudice  is  sho^a 
to  have  arisen  from  it,  which  is  not  the  case  here ;  Cras- 

fields 

(a)  1  De  G.,  M.  4-  G.  347.  (h)  2  H.  e^X.  C«.  674. 

(f)  3  H.ofL.  Cos.  341. 


Underwood's 
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field  $  CcL8e(a) ;  the  call,  therefore,  is  also  improper  as 
regards  Mr.  Underwood,  With  respect  to  the  compro- 
mise with  the  other  contributories,  if  Mr.  Underwood  is  Case. 
to  continue  on  the  list  he  is  entitled  to  have  that  com- 
promise set  aside,  for  no  sufficient  notice  was  given  to 
^im  of  the  negociation  for  it. 

They  referred  also  to  Besley's  CcLse{h)\  Wryghte's 
Case  (c)  ;  CarricKs  Case  (d ) ;  Tanner* s  Case  (c) ; 
Jioberfs  Case  (/) ;  Hunter's  Case  ( g). 

During  the  arguments,  their  Lordships  inquired 
whether  Mr.  Underwood  was  ready  to  repay  to  the  con- 
tributoriesy  who  entered  into  the  compromise,  the  amounts 
(120^  each)  which  they  paid. 

Mr.  Craig  and  Mr.  Locock  Webb  replied  in  the 
affirmative. 

Mr.  Roxburgh^  in  reply. 

The  Lord  Justice  Knight  Bruce. 

The  order  before  us  is  the  result  of  an  anxious  desire 
on  the  part  of  a  learned  Judge  of  this  Court  to  do  com- 
plete justice  in  a  case  of  considerable  complication, — 
perhaps,  it  would  not  be  too  much  to  add, — vexation,  nor, 
perhaps,  would  it  be  too  much  to  describe  it  as  a  case 
that  ought  never  to  have  been  brought  into  the  Court  at 
all.    His  Honor's  order  appears  to  roe,  at  least,  so  likely, 

from 

(a)  2  Be  G.,  Af.  if  G.  128.  (e)  5  De  G.  ^  Sm.  182. 

(b)  2  Mac.  if  Gor,  176.  (/)  1  Drew.  205. 

(c)  2  De  G.,  JW.  *  G.  636.  (g)  1  Sim.  N,  S.  435. 
(lO  1  Sim.  N.  S.  505. 
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1854.       from  the  circumstances  that  have  been  brought  before 
,^  ^'^^^'^^^      us,  to  be  agreeable  to  what  may  be  called  the  moral 

Underwood  s  .  «     T       -i.  ,         .      . 

Case.        merits   of  the   dispute,   that  it  is  not  without  regret 

that  I  find  myself  bound  by  the  view  that  I  take  of  rules         ^ 

and  precedents,  from  which  we  are  not  at  liberty,  I      _2 

think,  to  depart,  respectfully  to  dissent  from  what  he  has  .^^ag 

done.     Certain  notices  of  motion,  having  particular  aniJE^ 

defined  objects,  were  brought  before  his  Honor.    To  the^^^e 

discussion  of  those  motions  certain  parties  were  requisite,^  -ss, 

either  in  point  of  presence,  or  through  service,  whicfaErSh 

would  place  them,  in  a  sense,  in  default  for  not  being^^^g 

present.    And  it  is,  I  apprehend,  a  rule  of  the  Court  ^=9% 

from  which  the  Court  is  not  at  liberty  to  depart,  tha*  .^blI 

where  a  necessary  party  to  a  motion  (that  is,  necessary  "^^Sf 

in  point  either  of  presence  or  notice),  being  served.  Hop,-  _■   i.ji 

not  appear,  the  terms  of  the  notice  cannot,  so  far  as  hi  f  jjs 

interest  is  concerned,  be  materially  departed  from.    Nonu  i^i, 

however  right  the  present  order  may  be,  and,  I  woul  .MTJd 

almost  venture  to  say,  probably  is,  in  point  of  mor^— ail 

justice,  it  certainly  does  exceed  the  rules,  that  I   hai:^_ve 

mentioned,  namely,  it  affects  the  interests  of  necessa^^ary 

parties  to  the  motion,  who  did  not  appear  upon  it,  to  ^k.    an 

extent  and  in  a  manner  going  materially  beyond  tV^^^he 

language  of  the  notices.     I  think  therefore  that  we  mii^  list 

treat  the  case  as  not  affected  by  the  order  which  t^Khis 

Honor  has  made,  and  consider  ourselves  as  rehearing  t"  -^Mhe 

notices  of  motion,  which  were  given  before  him. 

The  first  branch  of  these  was  to  remove  Mr.  Undm\     rr- 
wood  firom  the  list  of  contributories.     The  "  list  of  cc     J)n- 
tributories"   is   an  expression   to   which   I    shall    ha^^^e 
occasion  to  advert  again  presently.     In  using  the  ^ex- 
pression now  I  do  not  use  it  in  a  technical  or  confirmed 
sense.     If  there  is  no  list  of  contributories,   there       h 
nothing  from  which  Mr.  Underwood  can  be  remoj^d. 

If 
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If  there  is  a  list  of  contributories,  or  if  he  is  already  set  1854. 
down  as  a  person  who  ought  to  be  placed  upon  a  list  of  ^j^  br^qo  *s 
contributories  when  completed,  it  seems  to  me  that  he  is  Case. 
rightly  there,  and  has  not  shown  a  case  for  having  his 
name  removed.  It  appears  that  there  was  a  contest, 
which  began  before  or  in  the  month  of  January  1851. 
Upon  the  question,  whether  Mr.  Underwood  should  be 
treated  by  the  Master  as  a  contributory,  a  dispute  arose 
which  involved  a  very  disagreeable  discussion,  not  the 
only  point  in  dispute,  but  one  singularly  untoward; 
namely,  a  question  whether  a  letter  purporting  to  be 
written  by  Mr.  Underwood^  purporting  to  be  signed  by 
him,  and  sealed  with  the  seal  of  a  club  to  which  he  is 
said  to  belong,  was  in  fact  written  by  that  gentleman; 
he  having  sworn  that  it  was  not.  As  I  have  already 
said,  a  much  more  unpleasant  discussion  could  hardly 
be  conceived.  That  discussion  and  the  expansion  of 
eridence  on  that  and  the  cognate  subjects  were  pre- 
vented and  stopped  by  Mr.  Underwood  (still  denying 
that  the  letter  was  his),  saying  that  he  was  nevertheless 
willing  to  be  treated  as  a  contributory ;  and  accordingly 
{re  infectiy  as  far  as  evidence  and  argument  went), — upon 
bis  own  submission,  he  was,  at  that  period,  placed  on  the 
list  of  contributories,  or  so  marked  as  necessarily  to  be 
on  the  list,  in  the  Master's  judgment,  whenever  a  list 
there  should  be. 

The  first  of  these  notices  of  motion  was  more  than  three 
years  after  this  month  of  January  1851,  and  seeks  upon 
the  ground  of  a  supposed  (not  change  in  the  law — that 
would  be  a  very  inaccurate  phrase,  but)  change  of  views 
of  the  law,  on  the  part  of  those  who  had  to  administer 
the  law  (and  not  alone  on  that  ground),  that  this  sub- 
mission of  his  upon  the  occasion  which  I  have  mentioned 
should  go  for  nothing.     Now,  considering  the  particular 

circumstances 
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1854.       circumstances  to  which  I  have  adverted,  and  considering 

"^^^^^^  ^    that  at  the  period  I  have  been  mentioning  there  was  a 

Case.        possibility  of  benefit  (as  in  some  few  cases  has  happened) 

arising  to  Mr.  Underwood  from  the  circumstance  of  his 

being  in  that  position^  I  think  it  would  be  unsafe,  and 

not  according  to  a  reasonable  and  discreet  course  of  ad M.- 

ministering  justice,  to  accede  to  Mr.  Underwood^s  demand^  fsi, 
in  the  year  1854,  to  be  relieved  from  the  position  inrv  Jin 
which  he  had  deliberately  submitted  to  be  placed  in  tbe^  Mzie 
early  part  of  the  year  1851 .  That  part  of  his  applicationrv  ^dd 
therefore  must  be  refused. 

The  next  question  relates  to  a  matter  involved,  I  think 
still  in  some  degree  of  obscurity,  and  on  which,  speaking 
for  myself  alone,  my  mind  is  not  at  present  satisfied 
namely,  a  compromise,  made  between  certain  memberr- 
or  alleged  members  of  the  association,  the  subject  of  tki 
order  for  winding  up,  by  means  of  which,  upon  paymer:^K-'5nt 
of  1201  or  130Z.  each,  five  gentlemen  (I  think)  in  **  — nwff 
were,  with  the  Master's  sanction,  released  from  all  fii'^i^znr* 
ther  liability — a  compromise  effected,  it  seems,  again^cnst 
the  opinion  of  the  official  manager,  who,  however,  on  tlK^be 
sanction  of  the  Master  being  obtained,  acted  upon  it,  as 

it  seems  with  sufficient  promptness.     We  were  of  opiniad=}o, 
that,  whatever  might  be  thought  of  the  compromise,  ^iHwe 
could  not  enter  upon  the  discussion  of  it,  unless  on  t^  lie 
production  of  the  money  that  the  compromising  gentlen^  ^ea 
had  paid.    That  difficulty  has  now  been  removed.     \^r. 
Underwood's  sincerity  being  put  to  the  test,  he  has  ^Jr- 
pressed  his  ability  and  willingness  to  comply  immediate!/ 
with  that  condition,  if  the  Court  should  think  it  right   to 
discharge  the  order  for  the  compromise.     The  question 
upon  that  compromise  we  have  not  heard  fully  argued, 
and  perhaps  were  we  to  hear  the  arguments  of  Mr.  Wig- 
ram  and  Mr.  Selwyn  on  the  point,  they  would  remo?c 

the 
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Underwood's 


the  doubt,  which  at  present  I  alone  feel,  as  to  the  pro-  1854. 
priety  of  the  compromise,  and  upon  the  question  whether 
it  should  stand.  It  is  (as  I  have  said)  only  a  doubt  and  Case. 
a  doubt  entertained  without  having  heard  the  whole  ar- 
gument. My  learned  brother,  however,  is  satisfied, 
upon  what  he  has  heard,  that  the  compromise  ought  not 
to  be  disturbed.  It  cannot  be  disturbed  here  without 
an  order  proceeding  from  both  of  us,  and,  therefore, 
cannot  be  disturbed  here  at  all. 

The  remaining  question  is  as  to  the  call,  which  has 
been  impeached  on  various  grounds,  some  relating  to  the 
point  of  the  propriety  or  impropriety  of  the  original 
order  for  winding-up  made  several  years  ago— I  think  so 
long  ago  as  the  year  1850.  Now  there  was  no  application 
before  the  Vice-Chancellor,  nor  is  there  any  application 
before  us,  to  discharge  the  winding-up  order ;  and  what- 
ever suspicion  it  may  or  may  not  be  proper  to  entertain 
as  to  the  order,  whether  it  is  or  is  not  likely  that  it 
would,  upon  an  application  to  discharge  it,  be  discharged, 
we  cannot,  upon  the  present  occasion,  look  into  that 
point ;  we  must  treat  it  as  a  valid  and  subsisting  order. 
Treating  it  as  a  valid  and  subsisting  order,  it  must  be 
impossible  to  deny  that  some  costs  have  been  incurred, 
which  must  be  provided  for  upon  the  assumption  now  to 
be  made,  that  the  order  is  to  stand.  Therefore,  the  order 
standing,  that  there  must  be  some  call  at  some  time  seems 
plain  enough ;  but  the  difficulty  that  I  feel,  and,  I  be- 
lieve, my  learned  brother  feels  also,  is  to  be  satisfied 
that  there  has  been  any  such  list  of  contributories  made 
up  as  the  act  of  parliament  requires.  The  only  list  of 
contributories  produced  to  us  has  a  column  filled  with 
words  most  or  all  of  which  are  abbreviations  written  with 
a  pencil  (a  circumstance  not  very  germane  to  the  notion 
of  a  record),  and  in  the  list,  so  marked,  the  name  of  Mr. 

Underwood 
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1854.       Underwood  (the  person  compluning  here)  is  mendoned 
„  ^^*"^^*"^      as  the  name  of  an  alleged  contributory  whose  case  is  ad- 

Underwood  b  ^  ^f 

Case.        joumed,  at  least  if  the  letters  "  Ad,'*  a  third  uncertain       _ 

letter  and  another  "  d"  stand  for  "  adjourned,"  which  they  -^ 
may  possibly  do.  But  unless  those  letters  do  imports^^ 
"  adjourned,"  I  do  not  know  what  they  import. 
tainly  they  do  not  import  '^  settled,"  which  is  written  ic 
letters  at  length  in  pencil  against  some  of  the  names.  I  SI2i 
is  said  with  regard  to  Mr.  Underwood^  that  the  diflScult^^j 
is  cured  by  a  different  entry  in  another  part  of  the  paper 
in  the  Master*s  office,  by  which  it  appears  that  he  wa 
decided  to  be  a  contributory.  That,  however,  in 
judgment,  would  not  make  this  such  a  recorded  list  < 
contributories  as  the  act  of  parliament  requires,  or  suc^]^ 
a  list  as  it  would  be  safe  to  act  upon.  But  there  jg 
another  observation.  The  case  of  Mr.  Reginald  Ridd^sU 
stands  ^'adjourned,"  if  the  letters  I  have  mention ^^ 
mean  '^  adjourned."  Now  I  believe  it  to  be  competent  to 
the  Master,  notwithstanding  an  adjournment  of  a  ques- 
tion whether  a  particular  individual  shall  not  or  shall  1>e 
treated  as  a  contributory,  to  make  a  call  on  those  iv-lio 
certainly  are  contributories;  but  I  apprehend  that  in 
such  a  case,  convenience  and  justice  require  that  t!h^ 
Master  should  exhaust,  if  he  reasonably  can,  the  case  &^ 
to  that  alleged  contributory  before  making  the  call.  I^ 
from  any  circumstance  it  cannot  be  done  without  co^' 
siderable  delay,  that  may  form  a  reason  why  a  call  should 
be  made  on  the  others  in  a  state  of  uncertainty  whetb^' 
the  suspended  individual  is  or  is  not  a  contributory.  B^^ 
here  no  explanation  is  given  of  that  circumstance,  and  ^^ 
is  consistent  with  all  that  has  been  brought  before  i^^ 
that  the  case  of  Mn  Reginald  RiddeU  might  have  been 
disposed  of.  For  these  reasons,  although,  as  I  haire 
already  said,  if  the  winding-up  order  is  to  stand,  it  i^ 
certain,  or  almost  certain,  that  some  call  must  be  made, 

I  think 
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I  tbink  that  the  rules  of  the  Court,  the  demands  of  justice,        1854. 

and  the  interests  of  society,  require  that  the  list  of  con-      ^^^^v^^ 

Underwood  s 
tributories  before  us  should  not  be  treated  as  a  record        (^^g. 

— should  not  be  treated  as  what  the  act  of  parlia- 
ment requires.  Accordingly,  upon  this  ground,  I 
think  (and  I  believe  it  to  be  the  opinion  of  my  learned 
brother  also),  that  the  portion  of  Mr.  UnderwoocTs 
demand  upon  the  Court  which  consists  of  an  application 
to  have  the  call  discharged,  should  be  acceded  to.  His 
motions  before  the  Vice-Chancellor  will  be  refused  in  all 
other  respects.  It  is  my  opinion,  and  I  believe  the 
opinion  of  both  of  us,  that  Mr.  Underwood  should  have 
DO  costs  of  these  applications,  but  should  pay  the  costs 
of  those  persons  who  were  parties  to  the  compromise, 
and  whose  compromise  he  sought  to  discharge,  and  that 
the  costs  of  the  official  manager  and  the  other  parties  to 
the  motions  should  be  paid  out  of  the  estate.  This,  I 
believe,  exhausts  the  whole  subject. 


n^  Lord  Justice  Turnbr. 

This  is  a  motion  to  discharge  an  order  made  by  the 
Vice-Chancellor  on  two  motions  which  were  before  him 
>n  the  part  of  Mr.  Underwood,  a  contributory  or  alleged 
i^ontributory  of  this  Company.  Those  motions  were, 
is  to  one  of  them,  to  discharge  a  call  which  had  been 
cnade  upon  the  contributories  of  the  Company,  including 
Mr.  Underwood;  and,  as  to  the  other  of  them,  to  strike 
Mr.  UnderwoocTs  name  out  of  the  list  of  contributories ; 
or,  in  the  event  of  his  name  being  led  upon  the  list,  to 
Bet  aside  a  compromise  entered  into  by  the  Official 
Manager,  under  the  sanction  of  the  Master,  with  five 
other  contributories  of  the  Company.  The  order  first 
made  by  the  Vice-Chancellor  upon  the  motions  was, 
that  the  notices  of  motion  should  be  served  on  all  the 

contributories, 
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1854.       contributoriesy  and  (as  I  understand)  all  the  creditors 
^'^*"^^*"^  ^    of   the    Company,   and    upon   the  motion   coming  on 
Case.        ^^^  ^^^  service  had  been  efiected,  his  Honor's  order 
was,  that  it  appearing  to   the  Court  that   the   Com- 
pany never  was   formed,  that  it  never  transacted  any 
business  as  a  Company,  that  it  never  contracted  any  debts 
as  a  Company,  and  that  there  were  no  affairs  which  had 
been  or  could  be  wound  up  pursuant  to  the  order  for 
the  winding  up  of  the  25th  of  January  1850,  the  call, 
should  be  discharged  and  all  proceedings  under  the  ordep^ 
to  wind  up  of  the  25th  o{  January  1850  be  stayed^ 
except  that  the  Official  Manager  and  any  person  vx — 
terested  was  to  be  at  liberty  to  apply  to  the  Master  or  to 
the  Court,  as  he  might  be  advised. 

There  are  two  questions  therefore  upon  the  motion 
before  us,  first,  whether  the  order  made  by  the  Vioe* 
Chancellor  ought  to  be  upheld ;  and  secondly,  if  that 
order  ought  not  to  be  maintained,  whether  Mr.  Und^r^ 
wood  is  entitled  to  have  his  name  struck  off  the  list, 
or  to  discharge  the  call  or  to  set  aside  the  compromise. 


Now  the  order  of  the  Vice- Chancellor  not  only  dis- 
charges the  order  for  the  call,  but  stays  all  proceedings^ 
under  the  order  to  wind  up  of  the  25th  oi  January  i85(^— 
A  similar  order  was  made  by  the  Vice-Chancellor  in  tb^^ 
matter  of  the  Dover  and  Deal  Railway  Company,  au^ 
on  an  appeal  from  that  order,  we  held  that  it  ought::^ 
not  to  have  been  made  (a).     The  order  in  the  present^ 
case  seems  to  me,  I  confess,  to  be  at  variance  with  thit^ 
decision.     I  need  hardly  say,  however,  that  if  we  were 
now  satisfied  that  the  order  which  has  been  made  in  the 

present 

(o)   Carffc^s  Caie,  anU^  p.  94. 
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present  case,  and  which  was  made  in  the  Dover  and  Deal       1854. 
case,  was  a  right  order,  we  should  not  for  a  moment      ^■'*^^*^ 
hesitate  to  adopt  a  different  course  from  that  which  we      '"'case?*^'^  " 
previously  adopted.      It  becomes  necessary,  therefore, 
to  consider  the  ground  upon  which  the  order  of  the  Vice- 
Chancellor  in   the  Dover  and  Deal  case  and  in  the 
present  case  was  rested.     The  two   cases,  as   I  under- 
stand them,  are  the  same  in  principle ;  and  the  distinction 
between  them,  so  far  as  I  am  aware,  and  so  far  as  was 
pointed  out  at  the  bar,  appears  to  be  only  this,  that,  in 
tlie  Dover  and  Deed  case,  creditors  who  had  come  in 
under  the  order  had  not  been  served,  and  that,  in  the 
present  case,  the  creditors  who  have  come  in  under  the 
order  have  been  served.    Now  the  grounds  upon  which 
this  order  rests,  and  upon  which  I  presume  the  order 
in   the  Dover  and  Deal  case  rested,  are  extremely  well 
explained  by  the  preface  to  the  order.     That  preface 
states  the  grounds  to  be,  first,  that  the  Company  was 
>^ever  formed;   secondly,  that  it  never  transacted  any 
business  as   a  Company;    thirdly,  that  it  never  con- 
^i^cted  any  debts  as  a  Company  ;  and,  fourthly,  that  there 
AV'e  no  affairs  which  have  been  or  can  be  wound  up  pur- 
suant to  the  winding-up  order  of  the  25th  Janwary  1850. 
^t  <^ill  be  well  to  examine  these  grounds  separately. 

A^ith  reference  to  the  first  of  these  grounds,   that 

^e  Company  was  never  formed,  it  is  perfectly  true  the 

Company  never  was  formed  as  a  Company;    it  never 

^^isted  as  a  Company,  but  it  existed  as  an  association  to 

foi'm  a  Company,  and  the  legislature  (whether  wisely 

^v*  not  is  not  for  this  Court  to  consider)  has  said,  and 

^e  House  of  Lords  has  held  the  legislature  to  have  said, 

^^t  these  associations  to  form  Companies  are  within 

"^^  meaning  of  the  Winding-up  Acts,  subject  to  the 

^^cretion  of  the  Court,  as  to  applying  the  machinery 

Vol.  V.  3  A  D.  M.  G.     provided 
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provided  by  the  act  for  the  parpose  of  winding  them  up* 

.    It  cannot' therefore  be  said,  that  because  this  association^ 
Underwood  •    „  ,  ^  ^  .  ,  .       ,  .  ^ 

Case.        uid  not  form  a  Company  withm  the  stnct  terms  of 

definition  of  the  word  **  Company/'  as  generally 

stood,  that  it  was  not  therefore  a  Company  within 

meaning  of  the  acts. 


Very  great  evils  have  undoubtedly  arisen  firon  i 
enactments,  and  the  application  of  them  to  batf-ferm^^ 
Companies  has  unquestionably  been  productive  of  gr^%( 
inconvenience  and  mischief.  It  may  perhaps  be  true 
that  the  acts  have  been  too  indiscriminately  applied  to 
these  half-formed  Companies,  but  it  is  one  tbing  to  uy 
that  the  act  is  mischievous  and  that  the  af^tteatioo  »f 
the  act  has  been  unwise,  and  another  to  say  that  a  powoiK- 
of  applying  the  act  does  not  exist.  The  other  gruuiiil  fw 
which  are  stated  in  the  preface  of  this  order  are 
that  there  has  been  no  business  of  this  Compaoy,  ii 
debts  contracted  by  the  Company  as  a  Company,  an 
no  affairs  of  the  Company  to  be  wound  up;  but  it  i 
perfectly  clear,  that  there  were  funds  subscril)ed  for  1 
purposes  of  the  association,  that  there  was  businen  ^' 
that  association  transacted,  and  that  there  were  debts,  fa*' 
some  of  which  some  of  the  members  and  for  others  of 
which  others  of  the  members  were  liable.  There  ht^^ 
been  also  in  this  case  moneys  contributed  hy  different 
subscribers  to  the  association,  for  the  purpose  of  psjiog 
those  debts,  and  those  moneys  have  been  contriboted  in 
unequal  proportions.  It  has  not  been  suggested  difltBi 
respect  of  those  payments,  either  originaHy  made  by  ^ 
subscribers  to  the  association  or  subsequently  made  \fj 
different  members  of  the  association  in  payment  of  debts 
contracted  by  some  of  them  for  the  purposes  of  the  as- 
sociation, there  is  not  a  right  of  contributioii  existing 
between  all  or  some  of  the  difierent  subscribers  to  the 
association.     I  do  not  see,  therefore,  how  it  can  be  sud 

that 
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ibU  there  are  no  affairs  to  be  wound  up,  especially       1854. 

vheo  it  is  remembered,  that  the  main  purpose  of  this  ,^  ^"^^^^^^ 

,  \.    ,       ,  ,  -  Umderwoods 

Md  of  parliament  was  not  the  payment  of  the  debts  of        Cask. 

4be  association,  but  the  working  out  the  rights  of  contri- 

botioni  and  the  removal  of  the  difficulties  which  existed 

io  proceeding  to  enforce  those  rights  where  large  bodies 

iof  persons  were  concerned,  and  where,  according  to  the 

-eziating  rules  of  Courts  of  Equity,  it  was  necessary  that 

all  those  persons  should  be  parties  to  the  suit.     If  the 

.jet  of  parliament  had  in  view  the  payment  of  debts,  I 

lake  it  to  have  had  that  object  in  view  as  a  subsidiary 

purpose  to  the  purpose  of  contribution.     It  seems  to  me 

fhnt  thfi  order  which  has  been  made  by  the  Vice-Chan- 

Xellor^  so  iar  as  it  stays  the  proceedings  under  the  order 

te  wind  4jp  of  the  25th  of  January  1850,  with  liberty  to 

4ifie  officii  manager  and  other  parties  to  apply,  cannot 

stand  upon  the  grounds   by  which  that  order  is   pre- 

fiioed« 

It  was  said,  however^  on  the  part  of  the  Respondent, 
4hat  whatever  grounds  might  have  existed  for  the  wind- 
jing-4]p  order  of  the  26th  of  January  1850,  at  the  time 
when  the  order  was  pronounced,  it  is  now  clear  from  the 
evidence,  that  the  order  was  improperly  obtained,  that  it 
•was  mot  a  bop^  fide  order  for  winding  up  the  Company : 
^apd  the  nature  of  the  case  which  is  made  on  the  part 
4f  Mr.  UjgtdjBTVoofod  upon  this  point  is, — that  Mr.  Causton, 
•the  secretary  of  the  Company^  set  up  a  claim  in  respect 
.of  a  .dG;bt  whioh  he  alleged  to  be  due  to  him  from  the 
.Company,  that  he  induced  the  petitioners,  each  of  whom 
.bad  paid  I  think  a  sum  of  300/.  towards  the  payment 
of  tbe  debts  of  this  Company,  to  apply  for  the  winding- 
4qp  order.  In  short,  that  the  whole  proceeding  under  the 
winding-up  order  has  been  a  scheme  on  the  part  of  the 
aecretary  and  of  the  solicitor  to  enforce  on  the  part  of 
the  secretary  an  unfounded  claim,  and  to  create  on  the 

3  A  2  part 
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1854.       part  of  the  solicitor  the  enormous  costs  which  have  arisen 

TT  ^'"^^^^      from  this  litigation.     It  was  said,  that  whether  the  wind- 
Underwoods   ,  °  '  ^ 

Case.        ing-up  order  was  right  in  its  inception  or  not,  it  became^ 
under  these  circumstances  the  duty  of  this  Court  to  staj^ 
the  proceedings  under  the  order.     But  if  the  winding^.^ 
up  order  was  improperly  obtained,  surely  the  right  cour^^ 
was  to  apply  to  the  Court  to  discharge  it,  and  not  ^^ 
stay  the  proceedings  under  it.     The  winding-up  ord^j. 
is  in  the  nature  of  a  decree,  under  which  the  rights  of 
all  the  contributories  are  to  be  worked  out ;  and  from  tbe 
moment  that  the  order  was  made,  each  of  those  parties 
acquired  and  had  an  interest  under  that  order.    It  is 
not,  I  think,  according  to  the  course  of  this  Court  to 
stay  proceedings  under  a  decree  or  order,  without  tbe 
express  consent  of  all   the  parties  who  are  interested 
under  it,  and  have  acquired  rights  which  are  conseqnent 
upon  it. 

It  was,  however,  said  that  this  was  a  technical  vieir 
of  the  case,  and  that  the  order  itself  was  founded  upoim 
substantial  justice.  I  have  observed  of  late  a  growing' 
practice,  when  deviations  are  attempted  to  be  made  froD 
the  ordinary  course  of  the  Court,  to  treat  the  rules  of 
the  Court  as  being  merely  technical.  But  by  anybody, 
who  examines  into  this  subject,  it  will  be  found  that 
the  technicalities  of  Courts  of  justice  are  very  often 
founded  upon  and  devised  for  the  express  purpose  of 
promoting  substantial  justice ;  and  if  ever  there  existei 
a  case  in  which  substantial  justice  would  be  best  pro* 
moted  by  observing  the  technical  rules  of  the  Court,  it 
is  the  case  which  is  now  under  our  consideration.  Sup- 
posing Mr.  UnderwoocCs  case  to  be  wholly  right,  this  ha* 
been  a  scheme  on  the  part  of  the  secretary  and  of  the 
solicitor  of  the  Company  to  create  litigation  for  their 
own  benefit.  If  this  be  so,  upon  whom  ought  the  costs 
of  the  litigation  to  fall  ?  Undoubtedly  upon  the  so- 
licitor 
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r  by  whom  these  proceedings  have  been  advised.       1854. 

is  that  solicitor  to  be  reached  ?     What  rights  have  __  ^"*^^^^**^ 

°  Underwood  • 

lontributories  of  this  Company  against  that  so-        Case. 

•?     If  the  proceedings  are  stayed  under  this  order, 

are  no  means  of  reaching  the  person  who,  in  the 

wed  case,  ought  to  be  made  responsible  for  those 

whereas  if  the  ordinary  and  regular  course  of  the 
t  be  adopted,  and  application  is  made  to  have  the 
ng-up  order  discharged,  the  persons  who  have 
induced  by  the  solicitor  to  apply  for  the  order 
be  responsible  for  the  costs,  and  the  solicitors  by 
1  the  scheme  has  been  devised  will  be  responsible 
B  persons  whom  they  advised  to  institute  the  pro- 
Dg8.     But  if  the  practice  of  the  Court  is  deviated 

as  it  is  in  the  present  order,  the  solicitors  will 
cempt  from  any  such  liability  to  their  own  client, 
hrough  their  own  client  to  the  other  parties  in- 
It  seems  to  me,  therefore,  that  if  ever  there 
I  case  in  which  substantial  justice  required  the 
ary  course  of  the  Court  to  be  pursued,  it  is  the 
)efore  us. 

was  lastly  attempted  to  maintain  the  substantial 
e  of  this  order  by  saying,  that  the  order  itself  re- 
ly to  the  official  manager  and  the  other  parties,  liberty 
)ly.  But  as  I  conceive,  where  a  party  has  acquired 
tt  under  a  decree  or  order,  it  is  not  for  this  Court 
ip  him  from  prosecuting  that  right  which  he  has 
red^  except  upon  special  application  and  under 
il  circutnstances.  He  has  the  right,  and,  unless 
8  consent,  or  under  special  provisions,  that  right 
;  not  to  be  taken  from  him ;  and  that  brings  me  to 
er  consideration  with  respect  to  this  order. 

e  applications  which  were  before  the  Vice-Chan- 
*  were  applications   to  remove  the  name  of  Mr. 

Underwood 
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1854^       Underwood  from  the  list  of  contributories,  to  ditcbarge 
,,      "       ,    the  call,  and  to  set  aside  the  compromise.   There  was  no 

Case.        application  before  the  Court  to  stay  the  ptoceediDgt 
under  the  winding-up  order,  and  those  who  had  become 
parties  to  the  winding-up  order  in  the  course  of  th^ 
proceedings  under  it,  but  who  did  not  appear  upon  th^ 
motion  before  the  Vice-chancellor  had,  or,  at  all  eveot^ 
might  have,  as  was  pointed  out  in  the  argumetit,  very  ina^ 
portant  rights.  They  might  have  therightof  throwiiigttpdi^ 
other  members  of  the  Company  the  whole  amount  wbio^ 
they  had  paid  in  respect  of  the  liabilitiea  of  the  Coa^ 
pany ;  they  might  be  ill  a  condition  to  show  that  then 
was  a  primary  liability  attaching  upon  other  memben 
of  the  Company,  which  rendered  those  other  memben 
liable  to   them  for  the  moneys  which  they  had  con- 
tributed towards  payment  of  the  liabilities  of  the  Com- 
pany, and  they  were  justified  in  relying  and  entitled 
to  rely  upon  the  Court  not  going  beyond  the  matter  that 
was  before  it  upon  these  motions.     I  think  that  the 
Court  could  not,  as  against  them,  be  justified  hi  afiect- 
ing  their  rights.     And  upon  all  these  grounds,  with  the 
greatest  respect  for  the  judgment  of  the  Vice-Chancellor, 
my  opinion  in  this  case  is  (as  it  was  in  the  Dovtr  end       I 
Deal  case),  that  the  order  cannot  be  maintained  j 

I  have  said  nothing  as  to  discharging  the  order  for       j 
winding  up.   It  would  not  be  proper  to  say  much  upon  that 
subject,  as  it  is  not  an  application  now  before  us  for  our 
consideration,  but,  from  what  has  passed  upon  the  sutqecti 
I  think  it  right  to  add,  that  whoever  may  be  inclined  to 
move  the  Court  for  that  purpose  will  do  well,  befott  be 
takes  that  step,  to  consider  how  that  application  may  he 
affected  by  the  delay,  and  by  the  long  continuance  of 
the  proceedings  which  have  been  had  under  the  order. 
Upon  the  question  whether  there  may  be  a  case,  whidi 
may  entitie  him  to  discharge  that  order— either  the  coe 

which 
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which  originally  existed,  or  a  case  which  can  be  now        1854. 
brought  forward — I  do  not  of  course  give  any  opinion  u^^^^  • 
whatever ;  but  it  is  obvious  that  a  case  may  have  existed,        Casb. 
in  the  first  instance,  which  may  not  exist  now,  in  con* 
■equenoe  of  the  length  to  which  the  proceedings  have 
ffme  under  the  order. 

The  order  not  standing  in  its  present  form,  it  becomes 
neoeasary  now  to  consider  the  questions,  as  they  stand 
upon  the  motions  on  the  part  of  Mr.  Underwood  before 
the  Court  And,  first,  with  reference  to  the  application  to 
strike  Mr.  Underwoods  name  ofi*  the  list,  Mr.  Underwood 
undoabtedly  was  a  subscriber  to  this  Company;  he  had  a 
rights  as  a  subscriber,  to  be  upon  the  list  of  contributories, 
because  he  might  be  in  a  position  to  show,  that  he  was 
entitled  to  have  some  portion,  either  of  the  moneys 
which  were  originally  subscribed  by  him,  or  of  the 
moneys  which  he  had  paid  towards  the  liabilities  of  the 
Company  repaid  to  him.  In  the  month  of  January  1851, 
he  submitted  to  be  put  upon  the  list  of  contributories. 
It  does  not  follow  that  because  a  man  is  put  upon  the 
list  of  contributories,  he  is  put  there  for  the  purpose  of 
diarging  him  with  a  liability.  It  may  be,  that  he  is 
there  for  the  purpose  of  having  a  right  which  exists  in 
him  enforced  for  his  benefit  against  other  persons  who 
may  he  contributories  to  the  Company.  Now  it  is  said 
that  Mr.  Underwood  submitted  to  be  put  upon  the  list, 
upon  the  ground  that,  according  to  the  law  as  it  then 
stood,  there  were  circumstances  which  would  be  suffi- 
cient to  make  him  liable  as  a  contributory  of  the  Com- 
pany. But  the  law  on  the  subject  was  settled  at  no  very 
remote  period  after  that  time;  and,  after  the  law  was 
thus  settled,  other  contributories,  who  seem  to  have  been 
in  the  same  position  as  Mr.  Underwood^  moved  that  their 
names  might  be  struck  off  the  list.  No  such  motion  was 
made  on  the  part  of  Mr.  Underwood.    A  call  was  made  in 

June 
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1854.       June  1852.   Some  of  the  parties  appealed  against  the  call. 
^'^^^^^^  ^    No  complaint  was  made  by  Mr.  Underwood^  and  it  appears 
Case.        ^^  hvive  been  stated  on  Mr.  Underwoods  behalf,  that  he 
was  upon  the  list  with  a  view  to  receiving  back  part  of 
the  150/.,  which  he  had  advanced  for  payment  of  the  lia-* 
bilities  of  the  Company.     Under  these  circumstances,  I 
think  that,  whatever  might  have  been  the  rights  of  Mr. 
Underwood,  if  he   had   come  promptly  with  the  other 
contributories  to  have  his  name  taken  off  the  list,  he  is 
not  now  in  a  position  to  ask  the  Court  for  that  relie£ 
He  cannot  remain  upon  the  list  so  long  as  he  thinks  it 
will  be  for  his  benefit  to  continue  there,  and  then  come 
to  this  Court  and  apply  to  be  discharged  when  he  begins 
to  apprehend  it  will  be  to  his  prejudice.     He  must,  in 
my  judgment,  be  taken  to  have  elected  to  remain  upon 
the  list  of  contributories ;  and  I  feel  no  doubt,  therefore, 
that  the  application  on  his  part,  so  far  as  it  goes  to  bis 
name  being  struck  off  the  list  of  contributories,  cannot 
be  granted. 

Then  we  come  to  the  question  as  to  the  call.  Now 
with  reference  to  the  call,  it  is  a  call  for  costs,  and,  on 
looking  at  the  proceedings  (so  far  as  Mr.  Craig  brought 
them  under  our  consideration),  I  see  no  reason  to  think 
that  any  of  the  costs  which  have  been  incurred  were  not 
costs  properly  incurred  for  the  purpose  of  vrinding  up 
this  concern.  The  order  was  made  in  1850,  and  Mr. 
Craig  stated  the  fact  that  down  to  June  1852,  the  time 
was  occupied  in  settling  the  list  of  contributories  of  this 
Company ;  and  if  the  costs  that  have  been  incurred  were 
costs  incidental  to  the  settlement  of  the  list  of  contribu- 
tories, or  incidental  to  the  applications  to  the  Court  for  the 
discharge  or  putting  on  of  persons  upon  that  list,  they  are 
costs  necessarily  incurred  in  the  winding  up  of  the  Com- 
pany for  the  benefit  of  those  who  are  contributories  of 
the  Company.  If,  therefore,  there  had  been  in  the  present 

cas6 
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case  a  regular  list  of  contributories  settled^  I  should  not        1854. 

(speaking  for  myself  alone)  have  been  inclined  to  disturb       ^■^■^^^^^ 
xi-         11        n  1  •  r      1     ^       Underwood  8 

this  call.      But  what  appears  to  me  to  be  a  fatal  ob-         Case. 

jection  to  the  call  is,  that  which  has  been  pointed  out  by 
my  learned  brother.      I   think  that  there  is  no  such 
list  as  was  contemplated  by  the  act  of  parliament.    When 
we  look  at  what  is  said  to  have  been  the  list  of  con- 
tributories, we  find  it  consisting  of  a  list  of  persons, 
against  some  of  whose  names  is  put  the  word  **  settled/' 
and  against  others  ''adjourned/'  and  against  the  very 
name  of  Mr.  Underwood  himself  stands  the  word  **  ad- 
journed ;"  and  it  was  only  towards  the  end  of  the  argu- 
ment that  our  attention  was  called  to  another  part  of  the 
proceedings,  where   there   is  a  note  made   by  another 
Master  in  these  words,  "  Underwood  settled."     I  do  not 
think  that  this  is  the  sort  of  list  which  the  legislature 
contemplated.     I  think  the  meaning  of  the  act  was,  that 
^here  should  be  a  list  regularly  made  out  and  settled  by 
^he  Master,  of  those  who  are  to  be  made  liable  for  the 
debts  of  the   Company,  and  for  contributions  between 
themselves.     This  is  a  matter  which  may,  perhaps,  be 
"very  easily  set  right,  but  I  think  that  this  Court  is  not 
csalled  upon  to  go  through  all   the  proceedings  of  the 
"^rinding  up  for  the  purpose  of  ascertaining  who  are  and 
"^vho  are  not  contributories  to  this  Company. 

The  only  remaining  question  is  that  relating  to  the 
compromise. 

Some  objections  of  form  have  been  argued,  but  ac- 
cording to  the  act  of  parliament,  the  Court  is  not  bound 
to  reverse  any  proceeding  under  it,  on  the  ground  of 
formal  defects.  What  is  to  be  looked  at  is  the  substantial 
justice  of  the  case.  Now  this  compromise  being  ulti- 
mately concluded  in  November  1853,  the  official  manager 
received  the  money,  and  therefore  there  is  an  assent  dis- 
tinctly 
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1854.       tinctly  on  bis  part  to  the  eompromisei  and  there  it 

_-  ^^"^^^      distinct  evidence,  that  the  Master  approved  of  that  com- 
Umderwooo's  *^f 

Cass.        promise.     Perhaps  that  might  not  be  sufficient,  if  the 

compromise  were  shown  to  be  unjust  to  the  other  pirtiet 

who  were  concerned  in  the  transaction.    But  how  doa 

this  case  stand  upon  the  evidence  t    The  amount  of  tbe 

debts  is  under  3001^  I  think,  and  the  coats  which  are  to 

be  provided  for  are  stated  to  be  5S6L ;  and  there  ire,  I 

think,  admitted  contributories  to  the  number  of  seveateeo, 

or  some  such  number,  able  to  pay.    The  sum  paid  bj 

these  gentlemen  was  120/.,  so  that  these  five  persons 

have  contributed  600/.  towards  the  payment  of  daims 

which,  upon  the  evidence  before  us,  amount  to  8362. 

The  case  does  not  even  rest  there,  for  this  Respoadeot 
had  the  opportunity  unquestionably  as  early  as  Navemkr 
1853  to  have  brought  this  matter  forward.  A  qoeitioo 
has  been  raised,  whether  it  should  have  been  re-heard 
before  the  Master.  Upon  the  evidence  before  us  I  tbiok 
that  Mr.  Underwood  had  full  opportunity  of  having  it  re- 
heard before  the  Master.  Whether  he  had  or  bad  not 
the  opportunity  of  doing  so,  he  undoubtedly  had  the 
power  of  coming  to  thb  Court  as  early  as  November  1853, 
to  discharge  the  order  for  a  compromise.  No  sucb  ap- 
plication was  made ;  and  I  think  that  where  an  arrange- 
ment of  this  description  is  entered  into  between  the  offidsl 
manager  and  the  other  contributories,  it  is  of  the  esseDce 
of  justice  that  any  one  who  means  to  complain  of  that 
arrangement  should  instantly  apply  to  the  Court  for 
the  purpose  of  disturbing  it :  and  for  this  reason,  that, 
when  such  a  compromise  has  been  made,  the  parties  who 
have  effected  it  cease  to  be  parties  to  the  proceedingSi 
and  their  interests  become  unrepresented  before  the 
Master.  They  have  no  right  to  be  before  him  either 
individually  or  by  representation.  Everything,  therefore, 
that  takes  place  afler  the  compromise  is  effected,  aod 

before 
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before  the  application  is  made  to  the  Court  to  disturb  it,        1854. 
or  before  the  order  is  made  for  setting  aside  the  com-      ^'^■^''*'^  ^ 
promise,  is  a  matter  done  entirely  behind  the  backs  of        casb. 
the  parties.     I  think  that  a  person  who  has  notice  of  a 
compromise  having  been  made  has  no  right  to  put  other 
persons  in  that  position.    Beyond  that,  I  think  it  is  most 
important  that  these  arrangements  made  in  the  Master's 
oflSce,  with  the  knowledge  of  the  parties  who  are  in- 
terested in  them,  should  not  be  disturbed  except  upon 
solid  and  substantial  grounds. 

With  reference  to  the  costs,  I  concur  entirely  in  what 
my  learned  brother  said,  and  am  of  opinion  that  Mr. 
Underwood  must  pay  the  costs  of  the  parties  to  the 
compromise;  that  the  parties  who  were  required  to  be 
brought  by  the  order  of  the  Vice-Chancellor  before  the 
Court  must  have  their  costs  out  of  the  estate,  and  the 
official  manager  also;  and  that  Mr.  Underwood  should 
have  no  costs  of  the  proceedings. 


FREEMAN  v.  FREEMAJN. 

July  19,  24. 

Before  The     HpHIS  was  an  appeal  from  a  decision  of  Vice-Cban 

Lords  Ju.-     X     ^^^^^^  j^r^^^  holding,  that  a  wUl  expressly  dcvwingr 


TICES, 


The  expres-      copybold  estates  was  not  revoked,  as  to  those  estates,  hy 

•ion  •'  This  ii    a  subsequent  will, 
my  last  will 
and  testft- 

"^oiieSteas       ^^^  ^^^  '»  reported  in  Mr.  JCay"*  Reports  (a),  and 

a  revocation  of  the  material  facts  with  reference  to  the  appeal  were  the 

a  tbrmer  will,     /•  n 

without  words   followmg:— 

to  that  effect, 

as  regards 

real  estate.  The  testator   Thomas  Freeman  was,  at  the  time  rf 

making  each  of  the  wills,  entitled,  upon  the  death  and 

failure  of  issue  of  his  brother,  to  the  reversion  in  fee  of 

certain  copyhold  hereditaments,  holden  of  the  manor  of 

Bromyard,  but  which  he  never  surrendered  to  the  use 

of  either  will.     He  was  also  entitled  to  certain  freehold 

hereditaments  in  fee  simple  in  possession. 

The  earlier  will  was  dated  the  18th  of  June  1804,  and 
was  executed  and  attested  as  the  law  then  required  in  ^ 

order  to  pass  freehold  estates  by  devise.     After  directing  * 

that  all  the  testator's  just  debts  and  funeral  expenses,  w 

and  the  expenses  of  proving  that  his  will,  should  be  paid  ^ 

and  discharged  by  his  executrix  and  executors  therein- 
after named,  and  charging  his  estate  and  eflfects  with  the 
payment  thereof,  the  will  proceeded  as  follows: — *'! 
give,  devise  and  bequeath  unto  my  wife  Elizabeth  Free- 
man,  for  her  life,  in  case  she  shall  not  masry  again, 
subject  as  hereinafter  mentioned,  all  the  estate,  right, 

title 
(a)  Page  479. 
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title  and  interest  which  I  have  of,  in  or  to  all  and  every  1854, 
or  any  of  the  freehold,  leasehold  and  copyhold  estates 
given  and  devised  by  the  will  of  my  late  father  to  my 
brother  Edward  Freeman^  with  remainder  or  reversion 
to  the  right  heirs  of  my  said  late  father,  in  default  or 
iSulure  of  issue  of  my  said  brother  Edward^  and  also  all 
and  every  other  estate  and  estates,  whatsoever  and  where- 
soever, freehold,  leasehold,  or  copyhold,  and  to  which  I 
have  any  right  or  title  whatsoever,  in  possession,  re- 
version, remainder  or  expectancy,  to  hold  to  my  said 
wife  and  her  assigns  for  her  life ;  subject  to  and  I  do 
hereby  subject  and  charge  the  said  premises,  and  every 
part  thereof  so  as  aforesaid  given  to  my  said  wife,  with 
the  breeding  up,  maintaining  and  educating  of  my  two 
younger  sons,  Thomas  Dew  Freeman  and  John  Freeman^ 
and  my  daughter  Miza  Freeman;  and  from  and  im- 
mediately after  the  decease  or  second  marriage  of  my 
said  wife,  which  shall  first  happen,  I  give,  devise  and 
bequeath  all  the  aforesaid  messuages,  tenements,  lands, 
estates  and  premises  unto  my  said  two  younger  sons, 
Ttwmas  Dew  Freeman  and  John  Freeman^  and  my 
daughter  JE3i2ra  Freeman^  their  heirs,  executors,  adminis- 
trators and  assigns  for  ever/'  The  will  also  contained  the 
following  clause: — "And  whereas  my  eldest  son  JESi- 
ward  Bellingham  being  well  provided  for  by  the  will 
of  my  &ther,  I  give  him  by  this  my  will  the  sum  of  102. 
only,  by  way  of  acknowledgment;"  and  the  testator 
thereby  appointed  his  wife  Elizabeth  Freevnan,  his 
brother  Edtoard,  and  his  cousin  Richard  Bameby,  joint 
executrix  and  executors  of  that  his  will. 

The  subsequent  will  was  dated  the  25th  of  Aufftut 
1807,  and  was  similarly  executed  and  attested.  It  was 
as  follows : — "This  is  the  last  will  and  testament  of  me 
Thomas  Freeman,  of  the  Whitehouse,  in  the  parish  of 
Suchley,  and  county  of  Worcester,  gentleman :  whereas, 

in 
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1854.       in  and  by  the  will  of  my  Ute  ftdier,  Thomas  Freeman^ 
^"^^      deceased,  my  eldest  son,  Edward  BeWngham  Freemaa, 
V.  will  become,  upon  my  decease,  entitled  to  all  my  fiee- 

FauMAir.  IjqJj  ^jintes,  which  will  make  an  ample  provision  fiir 
him :  Now  I  do  hereby  give  and  bequeath  to  my  wife 
JSlizabeth  Freeman^  for  and  during  the  term  of  her 
natural  life,  all  and  singular  the  stock,  crop  and  efieeti, 
both  real  and  personal  estates,  of  what  nature  or  kind 
aoever,  and  from  and  after  her  decease,  I  leave  and  be- 
queath all  my  crop,  property,  personal  estates  and  eflfecti, 
of  what  nature  or  kind  soever,  and  from  and  afier  ber 
decease  I  do  give  and  bequeath  all  and  eveiy  my  child 
or  children  (except  the  said  Ediaard  BeUingham),  who 
shall  or  may  be  living  at  ihe  time  of  my  deceaae,  to  he 
equidly  xUvided  between  them,  share  and  share  alike; 
and  I  make,  nominate,  declare  and  appoint  ny  wife 
sole  executrix  of  tins  my  wilL  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal,  the  £6di  of 
AMgust  1807.     Thomas  Freeman."* 

The  testator  £ed  in  September  1807.  He  left  him 
surviving  his  widow  and  Edward  BetUngbam  Freemam^ 
who  was  his  eldest  son  and  heir<^t-law,  and  also  his  heir 
according  to  the  custom  of  the  manor  of  SramyanL 
His  three  younger  children,  Thomas  JDew  Freemam^ 
John  Freeman  and  Eliza  Freeman^  and  with  two  other 
children  named  Louisa  Freenum  and  Mary  Ann  Free-- 
man  (who  were  both  bom  after  the  date  <a|id  execution 
of  the  earlier  will),  also  survived  him. 

The  testator's  widow  died  in  18^,  and  his  brother, 
Edward  Freeman,  died  in  October  18^1,  without 
leaving  issue. 

The  plaintiffs  in  the  present  suit  were  Thomas  Dew 
Freeman,  and  persons  claiming  under  others  of  the  tes- 
tator's 
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titor^    younger    children;    and   the   defendants  were        1854. 
persona  claiming  under  the  customaiy  heir,  and  some 
of  the  younger  children. 

The  bill  sought  to  have  the  want  of  a  surrender  of  the 
copyhold  premises  to  the  use  of  the  testator^s  will  sup- 
plied, and  an  injunction  to  restrain  proceedings  in  eject- 
ment, which  were  in  the  course  of  prosecution  by  the 
persons  claiming  under  the  customary  heir. 

The  Vice-Chancellor  decided  in  favour  of  the  Plain- 
'tiflb.  The  Defendants  claiming  under  the  customary 
beir  appealed. 

Mr.  W.  M.  James  and  Mr.  Metcalfe^  for  the  Plain- 
tifls,  and  Mr.  Holt  and  Mr.  Hislop  Clarke^  for  De- 
fendants in  the  same  interest. 

The  expression,  **  This  is  the  last  will,"'  only  imports 
that  it  is  the  last  will  in  point  of  date,  not  that  it  revokes 
a  former,  except  so  far  as  it  does  so  expressly  or  by  im- 
plication, as  where  it  is  to  any  extent  inconsistent  with 
it  In  Thenuu  v.  Evans  {a\  Lord  Ellenhorough  said, 
"  It  is  not  enough  to  say  that  by  making  this  will,  in 
terms  large  enough  to  include  all  )iis  property,  he  must, 
therefore,  have  meant  to  revoke  the  former  will,  unless 
it  can  be  shown  that  he  has  made  a  disposition  of  the 
same  property  inconsistent  with  it."  Here  there  is  no 
inconsistency,  for  the  testator  had  freehold  estates  when 
he  made  the  second  will,  and,  consequently,  that  will 
would  not  pass  copyholds  in  the  then  state  of  the  law, 
there  having  been  no  surrender. 

They  referred  to  Church  v.  JUundy{b);  Wentworth 

V. 
(a)  2  Eoit,  488—494.  {k)  15  Fet.  896. 
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V.  Cox{a);  Allen  v.  Ander8onQt)\  Judd  v.  Pratt{c)\ 
Byas  V.  Byas  (rf) ;  Sampson  v.  Sampson  (e) ;  Stoddart 
V.  Grant  (f) ;  Coward  v.  Marshal  (g) ;  JDa«  v.  Long- 
lands  {h)y  and  Hitchins  v.  Basset  (i). 

Mr.  Chandless  and  Mr.  Berkeley^  for  the  Appellants. 

The  second  instrument  not  only  contains  the  words, 
'^  This  is  the  last  will  and  testament  of  me ;"  but  it  also 
purports  to  dispose  of  all  the  testator's  real  estate.     This 
is  a  revocation  of  the  former  will ;  Plenty  v.  West  (A). 
The  introductory  words,  declaring  the  second  will  to  be 
the  last  will  and  testament,  are  sufficient  to  revoke  all 
former  wills  without  any  further  declaration,  and  the  ad^ 
dition  of  express  words  to  that  effect  is  mere  surplusage 
of  modern  introduction.     In  Madox's  Formulare  Angli- 
canum  there  are  Wills,  extending  from  the  tenth  centuiy 
to  the  sixteenth,  but  there  is  not  one  contaming  any  such 
express  declaration,  and  it  has  never  been  held  neces- 
sary.    A  second  will  is  not  to  be  taken  as  a  codicil  to 
the  former,  unless   it  is  so  expressed.     In  CrosHe  ▼. 
jM}Doual{l)f  Sir  Richard  Arden  said,   "There  is  a 
great    distinction   between   wills   and  codicils    in   this 
respect.     If  there  are  two  separate  papers,  both  called 
wills,  inconsistent  with  each  other,  it  is  not  the  rule 
to  prove  both  in  the  Ecclesiastical   Court.     The  last 
is  the  will.     From  the  nature  of  the  instrument  it  re- 
vokes the  other.     If  the  last  purports  to  be  the  whole 
will,  they  do  not,  I  conceive,  prove  both.  Unless  there  is 
something  to  show  it  was  meant  to  be  coupled  with  ano- 
ther instrument,  it  is  not  to  be  taken  to  be  a  codicil.** 

They 


{a)  6  Madd.  363. 
(6)  5  Bare,  163. 
(c)  15  Ve$.  390. 
{d)  2  Vet,  sen,  164. 
(e)  2  Ve$.  4-  B.  337. 
(/)  1  Macqueen,  163. 


(g)  Cro.  EUk,  721. 
(h)  14  Eoit,  370. 
(i)  2  Salk,  592. 
(k)  16  Beav.  173. 
(/)  4  Vet.  610. 
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They  also  referred  to  Willet  v.  Sandford{a)\  Ar^ 
char  ▼.  Slater  (b);  Maxtjoell  t.  Maxwell  (c);  Seymor  v. 
^orthwortbf(d). 

Mr.  JameSf  in  reply,  'was  stopped  by  tbe  Court. 

The  Lord  Justice  Knight  Bruce. 

It  18  conceded  in  this  case  on  the  part  of  each  of  the 

Plaintiffi  and  Defendants,  that  the  copyhold  estate  in 

dispute  is  the  only  copjhold  property  that  the  testator 

Thomas  Freeman  the  son  had  or  was  interested  in; — 

that  he  never  surrendered  any  copyhold  property  to  the 

use  of  his  will — that  his  customary  heir  was  sufficiently 

provided  for  independently  of  copyhold  property — that 

Che  testator  when  he  executed  the  second  of  the  two 

testamentary  instruments  in   question   had  a   freehold 

^Btate  held  by  him  in  fee  simple  devisable  and  devised 

by   it-— that  accordingly  if  it  had  been   his   only  testa- 

***©!!  tary  instrnmenty  not  one  of  the  Respondents  would 

"•^^«  any  title  or  claim   to  the  copyhold  property  in 

«spute,  or  any  interest  in  any  part  of  it ;  and  that,  on 

^■^^     other  hand,  if  the  earlier  had  been  his  only  testa- 

"^otary  instrument,  the  equitable  title  to  the  copyhold 

P'^l^^rty  would  clearly  not  be  as  the  Appellants  contend. 

^  he  controversy  to  be  determined,  therefore,  is,  whether 

™^  testator  died  intestate  as  to  this  property ;  for,  if  he 

^^^    Yiot,  the  equitable  title  to  it  became,  upon  his  death, 

8^*^^rned  by  the  earlier  of  the  two  testamentary  instru- 

'"^^'^ts.     But  the  testator  did  not  die  intestate  as  to  his 

^^Pyhold  property,  unless  the  earlier  was  revoked  by 

^^    later  of  the  two  instruments,  at  least   as  to  that 

^^^perty.      The  later  instrument,    however,   does   not 

profess 

i^)  1  r«.  ten.  186.  (c)  2  De  G.,  M.  ^  G.  705. 

ih)  10  Sim.  624.  (d)  H4irdrets,374. 

Vol.  V.  3  B  D.  M.  G. 


Frebmaii 
Frebmaii. 
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1854.  profess  or  purport  to  revoke,  nor  does  it  notice  any  other 
testamentary  disposition  of  the  testator  or  give  or  affect 
any  part  of  his  copyhold  property.  It  may  be  true,  that 
the  second  testamentary  instrument  disposes  of  some,  or 
the  whole,  of  his  other  disposable  property,  in  a  manner 
differing  materially  from  the  intention  of  the  earlier 
instrument,  but  (I  repeat)  the  later  instrument  doeajH|| 
devise  or  affect— does  not  profess  to  devise  or  to  affect—^ 
the  copyhold  estate  or  any  part  of  it  Both  instru- 
ments, then,  as  it  seems  to  me,  may  well  stand  in  force 
as  containing  together  all  the  testator's  testamentary  dis- 
positions, those  contained  in  the  later  paper  superseding 
of  course,  so  far,  but  only  so  far,  as  they  contradict  or 
depart  from,  those  contained  in  the  earlier  document;  for 
the  mere  circumstance  that,  in  the  later  instrument,  he 
calls  it  his  last  will  and  testament,  and  uses  the  expres- 
sion "  this  my  will,"  amounts,  in  my  opinion,  to  nothing, 
so  far  at  least  as  real  estate  is  concerned.  That  is  to 
say,  I  consider  that,  for  every  present  purpose  at  least, 
it  cannot  be  read  or  construed  otherwise  than  it  would 
have  been  right  to  read  and  construe  it,  if  instead  of 
using  the  words  "  the  last  will  and  testament*'  be  had 
said  "a  testamentary  instrument,"  and  instead  of  saying 
"  sole  executrix  of  this  my  will"  he  had  said  "  my  sole 
executrix." 

If  he  had  begun  it  with  the  words  "This  is  my  -^ 
only  wiir*  it  might  have  been  open  to  different  con-  — 
siderations.  But,  I  repeat,  whatever  may  be  the  view  of^^ 
the  Ecclesiastical  Courts,  I  do  not  think  a  temporaUT^ 
Court  bound  to  say  that  when  a  man  in  an  instrumente-^^a 
containing  testamentary  dispositions  by  him,  describes  i^  ^ 
as  his  last  will  and  testament  and  otherwise  calls  it  hi^^^s 
will,  he  is  to  be  taken  primSi  facie  as  meaning  wholl^^^ 
to  annul  any  former  testamentary  instrument  made  b    ^ 
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him  extending  to  matters  to  which  the  later  does  not 
extend. 

It  appears  to  me  that  the  Appellants  have  no  ground 
for  complaining  of  the  decree,  and  that  their  petition  of 
appeal  ought  to  be  dismissed  with  costs. 

Tlie  Lord  Justice  Turner. 

The  question  is  whether  the  subsequent  will  operates 
as  a  revocation   of  the  prior  one,  the  former  unques- 
tionably pointing  to  copyholds,  the  latter  not  in  any 
manner  pointing   to  that  description  of  property.     No 
case  has  been  cited  where  a  distinct  property  having 
been  given  by  a  first  will,  the  disposition  of  it  has  been 
revoked  by  another  will  making  no  reference  to  that  pro- 
perty.    I  am  not  inclined  to  extend  the  principle  of  the 
decisions  for  the  purpose  of  creating  an  intestacy,  which 
lf70uld»  in  this  case,  be  the  consequence  of  the  extension. 

It  is  not  necessary  to  say  what  indication  of  intention 
to  dispose  of  property  by  a  subsequent  will  may  be  suffi- 
cient to  effect  a  revocation  of  an  earlier   testamentary 
disposition,  although  no  effectual  disposition  of  the  pro- 
perty may  be  contained  in  the  later  document.     That  is 
not  here  the  question.     The  testator,  in  this  case,  must 
"be  taken  to  have  known  when  he  made  the  second  will 
that  he  had  disposed  of  the  property  in  question  by  the 
first.     It  is  said,  however,  that  the  law  of  the  Ecclesias- 
tical Courts  is  different,  but  the  principle  on  which  those 
Courts  act  may  be  explained  by  the  circumstance  that 
they  regard  the  appointment  of  the  executor  as  disposing 
of  the  whole  of  the  personal  estate.     That  principle  has 
never  been  applied  to  real  estate  in  this  country,  and  by 
deciding  in  favour  of  the  Appellants  we  should  be  ex- 
tending it  to  a  case  to  which,  in  my  judgment,  it  ought 
not  to  be  extended.     Those  who  represent  the  heir  ought 

3  B  2  not, 
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V. 

Freeman. 


not,  I  think,  to  have  brought  the  action  of  ejectment,  and 
had  the  case  come  originally  before  me,  I  should  have 
thought  that  they  ought  to  have  suffered  the  consequences 
of  having  done  so ;  but  the  Vice-Chancellor  has  dealt 
more  mercifully  with  them,  and  I  will  not  depart  from 
his  decision.  They  must,  however,  pay  the  costs  of  this 
appeal. 


July  24,  25. 
Augutt  1. 

Before  The 
Lords  Jus* 

TICKS. 

The  Dower 
Act  does  not 
apply  to  free- 
bench. 

The  pur- 
chaser of  a 
copyhold  held 
of  a  manor, 
the  custom  of 
which  entitled 
widows  of  the 
copyholders  to 
freebench  in 
one  moiety  of 
the  lands  of 
which  their 
husbands  died 
seised,  took  a 
surrender,  but 
died  before  ad- 
mittance : — 
Held,  that  his 
widow  was 
not  entitled  to 
freebench  at 
Law  or  in 
Equity. 


SMITH  V.  ADAMS, 

npHIS  was  an  appeal  from  a  decision  of  the  Master 
■*"  of  the  Rolls,  holding,  that  the  widow  of  an  un- 
admitted surrenderee  of  copyholds  had  an  equitable  title 
to  freebench.  The  case  is  reported  below  in  the  18th 
volume  of  Mr.  BeavarCs  Reports  (a). 

The  following  statement  of  the  facts,  which  is  trans- 
posed to  this  place  from  the  judgment  of  Lord  Justice 
I^irrverj  will  be  sufficient  for  this  report. 

By  the  custom  of  the  manor  of  Weedon  Beck^  in  the 
county  of  Northampton^  the  widow  of  a  copyhold  tenant 
is  entitled,  for  her  freebench,  to  an  estate  for  life  in  one 
moiety  of  the  copyhold  tenements  of  which  her  husband 
died  seised.  In  the  year  1845,  Samuel  BaseUy  was 
seised  of  some  copyhold  tenements  holden  of  the  manor, 
subject  to  the  life  estate  of  Ann  Baseley  (who  was  the 
widow  of  a  prior  owner,  and  as  such  entitled  to  free- 
bench),  in  a  moiety  thereof;  and  in  the  month  of  July 
1845,  Samuel  Baseley  sold  the  copyhold  tenements  of 
which  he  was  seised  to  George  Smith,  subject  to  the 
estate  of  Ann.  Samuel  Baseley  at  this  time  stood  ad- 
mitted to  these  copyhold  tenements,  and,  upon  the  com- 
pletion 
(a)  Page  499. 
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pletion  of  the  sale,  he  and  his  wife  surrendered  them        1854. 
out  of  Court,  to  the  use  of  George  Smithy  his  heirs  and 
assigns,  according  to  the  custom  of  the  manor.     This 
surrender  was  duly  presented ;    but  no  admission  was 
then,  or  had  at  any  time  since  been   taken  upon  it. 
George  Smithf  however,  entered  into  possession  of  the 
surrendered    copyholds.       He   died    on    the   22nd   of 
February  1851,  leaving  both  Samuel  Baseley  and  Ann 
BcLseley  surviving  him,  and  he  led  the  Appellant  John 
Smith  his  heir,  according  to  the  custom  of  the  manor, 
and  the  Respondent  Maria  Smith  his  widow.     In  this 
state  of  circumstances,  the  Respondent  Maria  Smith 
claimed  to  be  entitled  to  freebench  of  the  entirety  of  the 
copyhold    tenements ;    and    the  question   having   been 
brought  before  the  Master  of  the  Rolls,  he  decided  that 
she  was   not  entitled  to  freebench   in   respect  of  the 
xnoiety  of  the  tenements  to  which  Ann  Baseley  was  en- 
titled for  life ;  but  as  to  the  other  moiety  of  the  tene- 
iDoents,  he  declared,  that  the  Defendant  (the  heir)  was, 
Until  admittance,  a  trustee  of  the  rents  and  profits  of  one 
lialf  of  such  undivided  moiety  for  the  benefit  of  the  widow, 
mnd  directed  him  to  account  for  such  rents  and  profits, 
firam  the  time  of  his  taking  possession  thereof,  and  that 
^pon  the  heir  being  admitted,  the  widow  would  become 
entitled  to  her  freebench  out  of  the  said  copyhold  mes- 
suage and  closes. 

Maria  Smith,  the  widow,  did -not  appeal  from  this 
^iecision  so  far  as  it  was  unfavourable  to  her,  as  to  the 
moiety  of  Ann  Baseley  ;  but  John  Smith,  the  heir,  ap- 
pealed from  the  decision  as  to  the  other  moiety. 

Mr.  Lee  and  Mr.  H,  Wright,  for  the  Appellant. 

The  Dower  Act  does  not  apply  to  copyholds.  The 
Ibfaster  of  the  Rolls  expressed  his  opinion  in  our  favour  in 
that  respect  Copyholds  are  expressly  mentioned  in  the  Act 

to 
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1854.  to  amend  the  Law  of  Inheritance,  and  from  their  not 
being  mentioned  in  the  Dower  Act,  it  must  be  inferred 
that  they  were  not  intended  to  be  included  in  it  This  in- 
ference is  rendered  conclusive  by  reference  to  the  Re- 
port of  the  Real  Property  Commissioners,  on  which  the 
Dower  Act  was  founded.  Considering  then  the  question 
as  unaffected  by  the  act,  it  was  necessary,  according  to 
the  custom,  in  order  to  entitle  the  widow  to  freebench, 
that  her  husband  should  have  died  seised  of  the  copy- 
holds. Now  seisin  must  mean  legal  tenancy.  This 
there  could  not  be  before  admittance,  which  is,  to  use 
the  expression  of  Lord  Cohey  "  the  life  and  perfection  of 
the  copyholder's  estate."  The  title  of  a  widow  to  free- 
bench  is  a  mere  legal  title,  and  to  establish  her  right  she 
must  bring  herself  within  the  custom.  Up  to  the  ad- 
mittance of  the  surrenderee,  the  surrenderor  is  tenant 
The  relation  of  admittance  to  the  surrender  on  which 
the  Respondent  relies  does  not  extend  beyond  a  death. 
The  argument  on  the  part  of  the  Respondent  assumes 
the  contrary,  and  it  must  have  been  on  this  fallacious 
assumption,  that  the  decision  appealed  from  proceeded. 
The  Master  of  the  Rolls  founded  his  judgment  upon 
that  of  Lord  Mansfield  in  Vaughan  v.  Atkins{a)f  where 
it  was  said  that  the  surrender  was  the  substantial  part 
of  the  conveyance  of  copyhold  lands,  and  the  admittance 
merely  the  form  which  completed  it,  and  that,  therefore, 
the  admittance  would  have  its  operation  by  relation  back 
to  the  date  of  the  surrender.  His  Honor  observed,  that 
Vaughan  v.  Atkins  was  not  disputed  by  the  counsel  for 
the  Appellant.  Now  it  was  not  necessary  for  them  to 
dispute  the  authority  of  that  case,  because  there  the  heir 
of  the  surrenderee  had  been  admitted,  and  Lord  Mans- 
field's reasoning  in  his  judgment  proceeds  on  the  ad- 
mittance having  relation  back  to  the  surrender.  If,  how- 
ever, 

(a)  5  Burr,  2764. 
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ever,  Vaughanv,  Atkins  should  be  considered  applicable 
to  the  present  case,  then  we  say,  that  it  was  not  correctly 
decided,  because  it  contradicted  a  fact  by  a  fiction ;  and 
although  fictions  of  law  may  be  adduced  to  support  facts, 
they  cannot  be  used  to  alter,  lessen  or  contravene  them. 
In  Ilex  V.  Mildmay  (a),  Vavghan  v.  Atkins  was  much 
relied  on  among. other  cases,  and  Zittleclale,  J.,  said,  that 
lie  did  not  consider  the  cases  cited  as  of  much  weight. 


1854. 


They  also  referred  to  Forder  v.  Wade  (b) ;  Selwyn  v. 
Selwyn{c)\  Dixon  v.  Saville{d);  Lucas  v.  Commer- 
jford{e);  Bex  v.  Bennett  (f);  Gale  v.  Gale{g)'y  Ed- 
WDords  V.  Champion  (Ji) ;  Parke  on  Dower y  p.  30 ;  Co. 
J.itt.  59  b;  Sir  W.  D.  Evans'  General  View  of  the 
JDecisions  of  Lord  Mansfield (i). 

Mr.  Swanston  and  Mr.  Jolliffe,  for  the  Respondent. 

The  Master  of  the  Rolls  thought,  that  the  heir  could 
not  avail  himself  of  the  principle  of  relation  for  one 
purpose,  that  of  coming  in  as  heir,  and  refuse  to  give 
effect  to  it  as  regards  the  right  of  the  widow  to  freebench. 
If  the  heir  had  applied  for  admittance  generally,  that  ad- 
mittance would  have  related  back  to  the  surrender  for 
all  purposes.  Vaugkan  v.  Atkins  {k)  is  decisive  as  to  this. 
That  case  has  never  been  overruled.  Rex  v.  Mild" 
may  {I)  merely  decided,  that  admission  has  no  effect 
beyond,  but  was  defined,  as  to  its  extent,  by  the  terms 
of  the  surrender.  The  husband  was  fully  seised  as 
against  every  one  but  the  lord.  In  some  manors,  free- 
bench  extends  to  the  entirety  of  the  land.  If  that  had 
been  so  here,  the  widow  would   have  been  entitled  to 

admission, 


(a)  5  B.  4  Ad,  254. 
(6)  4  Bro  C.  C.  521. 
(c)  2    Burr,    1131;     1    Wm, 
Black.  222  and  251. 
{d)  1  Bro.  C.  C.  326. 
(e)  3  Bro.  C.  C.  166. 


(/)  2  T.  R,  197. 

(g)  2  Cox,  136. 

(A)  2  DeC,  M.^  G.  202. 

(i)  Page  187. 

(k)  5  Burr,  2764. 

(/)  5  B.  ^  Ad.  254. 
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1854.       admission,  and  her  admission  would  have  related  back  to 
^'^^^      the  surrender.     It  can  make  no  difference  in  principle. 

Smith  \_  t*  r  r    ^ 

V.  that  the  freebench  is  here  confined  to  a  moiety  of   the 

^""^^      land. 

They  referred  to  4  Cb.  29  a ;  Holdfast  ▼.  Ciop- 
ham{a);  Right  ▼.  Banks  {b);  Doe  d.  Bennington  y. 
Hall  (c) ;  King  v.  Tmrner  {d) ;  1  Hopet's  Husband  and 
Wife,  352;  1  Striven  on  Copyholds  {4th  Edit.),  72,  and 
Sugden  on  Real  Property  Statutes,  261. 

Mr.  Lee,  in  reply,  referred  to  Perrin  v.  Blake  (e). 

[In  the  course  of  the  argument  the  Lords  Justices 
referred  to  Bacon's  Abridgment,  title  "  Bargain  and 
SaleCE),"  p.  471,  where  it  is  said, — "  So  if  a  man  bar- 
gains and  sells  lands  by  indenture,  and  then  takes  a  wife 
and  dies ;  and,  after,  the  deed  is  enrolled,  the  wife  shall 
not  be  endowed;"  citing  in  the  margin  ^lui.  161 ;  Cro, 
Car.  569.  Their  Lordships  said  that  they  could  not 
admit  that  proposition  to  be  law,  although  laid  down  in 
a  work  entitled  to  great  respect,  and  that  the  authorities 
cited  did  not  support  it.  At  the  conclusion  of  the  argu- 
ment judgment  was  reserved.] 

Ju^uMt  1.  77ie  Lord  Justice  Knight  Bruce. 

The  argument  upon  this  appeal  was  so  conducted, 
that,  notwithstanding  the  frame  of  the  bill  and  the  lan- 
guage of  the  answer  of  the  Defendant  John  Smith  (the 
Appellant),  I  assumed  then,  and  still  assume,  all  parties 
to  have  been  well  content  that  the  decree  under  appeal 
should  not  extend  to  any  other  subject  than  the  claim  of 
the  Plaintiff  to  freebench  in  the  tenements  comprised  in 
the  surrender  and  deed  dated  respectively  the  14th  of 

July, 

(a)  1  T,  R.  600.  (d)  1  MyL  Sf  K.  456. 

(6)  3  B.^  Ad.  664.  (e)  4  Burr.  2579. 

(c)  16  £ftl,  208. 
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mluh/  1845  (of  which  there  are  among  the  papers  what  I 
understand  to  be  admitted  copies),  nor  do  I  suppose  that 
£U)y  one  of  the  parties  wishes  our  attention  to  be  ad- 
<3ressed  to  any  thing  else.  This  I  mention,  because,  on 
^be  face  of  the  pleadings,  it  would  seem  that  the  decree 
ought  to  have  extended  to  other  matters. 

I  shall  confine  myself,  however,  as  I  have  intimated, 

^o  tbe  question  whether  legally  or  equitably  the  Plaintiff, 

«w  the  widow  of  George  Smith,  is  entitled  to  freebench  in 

Che  tenements  comprised  in  the  surrender  and  deed  that  I 

liave  mentioned,  a  question  which  (to  omit  Ann  Baseley 

jQow  dead,  and  the  debts,  now,  as  I  collect,  paid  off, 

omissions  that  do  no  injustice  to  the  Plaintiff)  may  be 

Cbus  stated,  namely,  whether  where  a  copyholder,  seised 

c^  tenements,  to  him  and  his  heirs,  at  the  will  of  the 

lord,  according  to  the  custom  of  the  manor,  has  sold 

'tiiem,  and  having  received  the  whole  or  the  greater  part 

of  the  purchase-money,  has  surrendered  them  to  the  use 

of  the  purchaser  and  his  heirs,  in  the  manner  usual  on  a 

o>mpleled  purchase  of  copyhold  property,  and  the  sur- 

xender  having  been  duly  entered  on  the  rolls,  and  the 

]>urchaser  having  taken  possession  of  the  tenements,  the 

purchaser,  without  having  been  admitted  (and  therefore 

mrhile  the  seller  remains  in  fact  tenant  on  the  rolls),  dies, 

upon  which  event  the  customary  heir  of  the  purchaser 

enters  as  heir  into  possession   of  the   tenements,   and 

remains  in  that  character  in  possession  of  them,  but  has 

not  been  admitted,  nor  has  demanded  or  sought  to  be 

admitted  to  them, — the  widow  of  the  purchaser  is  legally 

or  equitably  entitled  to  freebench  against  the  heir?  it 

being  clear  and  conceded  that  if  her  husband  had  been 

admitted  under  the  surrender  in  his  favour,  she  would 

have  been  entided  to  freebench. 

The  affirmative  of  this  proposition,  so  far  at  least  as 

equitable 
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1854.        equitable  title  is  concerned,  was  decided  in  the  cause  at 


Smith 

V. 

Adams. 


tbq  Rolls  thus — [His  Lordship  read  the  decree  under 
appeal.] 

With  this  decree  the  Plaintiff,  the  widow,  is  satisfied ; 
the  Appellant  being  the  Defendant  «7bAA  Smith,  the  cus- 
tomary heir,  who  so  Far  as  the  question  that  I  have  stated 
is  concerned  denies  her  right  at  law  equally  and  here. 
The  cause  Forms  no  exception  from  what  may  seem  of 
late  to  have  been  the  general  rule  of  the  Court  of  Chan- 
cery in  copyhold  cases,  namely,  that  there  should  be  a 
judicial  difference  of  opinion ;  nor  can  it  be  matter  of 
surprise  that  various  views  should  often  be  taken  of 
some  of  the  strange  and  uncouth  relics  of  those  habits 
and  manners  which  produced  copyhold  tenure ;  a  tenure, 
that,  I  trust,  under  the  operation  of  a  recent  statute,  for 
the  practical  and  useful  nature  of  which  we  are  I  believe  s 

mainly  indebted  to  the  present  Lord  Chancellor,  will,  ^ 

ere  long,  lie  buried  with  a  cognate,  though  greater  and  M 

more  famous,  oppressor,  the  tenure  in  chivalry.     In  the  ^ 

meantime,  as  every  thing  has  its  use,  we  may  be  content         .^t 
to  consider  an  occasional  controversy  upon  copyholds  to 
have  some  value  as  a  remembrancer  of  our  still  imperfect 
civilization. 

The  opinion  of  my  learned  brother  and  myself  con-  — m- 

tinues  to  be  that  the  Dower  Act,  the  statute  3  &  4  Will  J%1 

4,  c.  105,  does  not  extend  to  such  a  case  as  the  present  ^  mt 

or  affect  it,  although  the  Plaintiff*  was  not  married  on  or  'm^ 
before  the  first  of  January,  1834. 

The  first  point  for  determination  then  is,  whether 

independently  of  the  statute  and  upon  the  assumption  .tf=B 
that  the  Plaintiff*  has  not  acquired  a  legal  title,  nor  is  now      **" 
nor  has  been  in  a  condition  to  compel,  by  means  of  a   «<^ 
Court  of  Law,  the  lord  or  the  heir  to  confer  on  her  a  legal 

title 
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title  to  the  freebench  which  she  claims, — she  is  entitled  1854. 
to  the  assistance  of  a  Court  of  Equity,  and  I  am  of 
opinion  that  this  question  must  be  answered  against  the 
Plaintiff.  It  is  one  positivi  juris  merely,  one  to  be  de- 
cided upon  precedents  and  by  analogy  to  precedents, 
And  not  in  any  sense,  or  not  in  any  other  sense,  upon  a 
notion  of  what  is  or  may  be  reasonable.  But  it  appears 
to  me  that  she  is  supported  in  it  neither  by  any  pre- 
cedent now  to  be  regarded  as  of  authority,  nor  by 
analogy  to  any  such  precedent,  and  that,  on  the  contrary, 
there  are  authoritative  precedents,  which,  directly  or  by 
analogy,  support  the  heir's  contention  in  this  respect.  I 
need  scarcely  refer  te  Chaplin  v.  Chaplin  (a) ;  Casborne 
If.  Scarfe  (b) ;  Godwin  v.  Winsmore  (c) ;  Dixon  v. 
Satnlle{d)  and  Forder  v.  Wade{e)\  but  I  will  allow 
myself  to  read  the  chief  part  of  Lord  Redesdale's  in- 
structive judgment  in  Darcy  v.  Blahe  (/). 

'*  The  general  principle  on  which  Courts  of  Equity 

have  proceeded  in  cases  of  dower  is,  that  dower  is  to  be 

considered  as  a  mere  legal  right ;  and  that  equity  ought 

not  to  create  the  right  where  it  does  not  subsist  at  law : 

that,  therefore,  there  can  be  no  dower  of  an  equity  of 

redemption   reserved  upon  a  mortgage   in  fee,  though 

there  may  of  an  equity  of  redemption  upon  a  mortgage 

for  a  term  of  years ;  because  in  that  case  the  law  gives 

dower  subject  to  the  term.    A  Court  of  Equity  will  assist 

a  widow  by  putting  a  term  out  of  her  way  where  third 

persons  are  not  interested.     But  against  a  purchaser,  a 

Court  of  Equity  will  not  give  that  assistance,  as  in  Lady 

Radnor  v.  Vandehendy  (y).     The  difficulty  in  which  the 

Courts 

(a)  3  P.  Wmi.  229.  (./')  2  Sch.  ^  Ltf.  388. 

(6)  1  Atk,  603.  {g)  Free.  Ch,  65,  by  the  name 

(r)  2  Alk.  525.  of  Ladt^  Radnor  v.  Rotheihatn, 

(«/)  i  Bro.  C.  C.  326.  Show,  Pari.  Cas.  96. 

(e)  4Bro.  C.C.  521. 
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1854.       Courts  of  Equity  have  been  involved  with  respect  to 
dower,  I  apprehend,  originally  arose  thus; — they  had 
assumed,  as  a  principle  in  acting  upon  trusts,  to  follow 
the  law;   and  according  to  this  principle,  thej  ought 
in  all  cases  where  rights  attached  on  legal  estates  to 
have  attached  the  same  rights  upon  trusts,  and  conse- 
quently to  have  given  dower  of  an  equitable  estate.     It 
was  found,  however,  that  in  cases  of  dower,  this  principle, 
if  pursued  to  the  utmost,  would  afiect  the  titles  to  a  large 
proportion  of  the  estates  in  the  country ;  for  that  parties 
had  been  acting,  on  the  footing  of  dower,  upon  a  con- 
trary principle,  and  had  supposed  that  by  the  creation  of 
a  trust  the  right  of  dower  would  be  prevented  from  at- 
taching.    Many  persons  had  purchased  uiider  this  idea; 
and  the  country  would  have  been  thrown  into  the  utmost 
confusion  if  the  Courts  of  Equity  bad  followed  their 
general  rule  with  respect  to  trusts  in  the  cases  of  dower. 
But  the  same  objection  did  not  apply  to  tenancy  by  the 
courtesy ;  for  no  person  would  purchase  an  estate  subject 
to  tenancy  by  the  courtesy  without  the  concurrence  of 
the  person  in  whom  that  right  was  vested.     This  I  take    ^^ 
to  be  the  true  reason  of  the  distinction  between  dower  -^» 
and  tenancy  by  the  courtesy.     It  was  necessary  for  the  ^^ 
security  of  purchasers,  of  mortgagees,  and  of  other  per-  — — 
sons  taking  the  legal  estates,  to  depart  from  the  general  .CI 
principle  in  case  of  dower ;  but  it  was  not  necessary  in  ^c^ 
the  case  of  tenancy  by  the  courtesy.     Pending  the  cover — — — " 
ture,  a  woman  could  not  alien  without  her  husband,  and.^B 
therefore  nothing  she  could  do  could  be  understood  by  a..^^ 
purchaser  to  afiect  his  interest ;  but  where  the  husband.^' 
was  seised  or  entitled  in  his  own  right,  he  had  full 
of  disposing,  except  so  far  as  dower  might  attach ;  and 
the  general  opinion  having  long  been  that  dower  was  a-^^ 
mere  legal  right,  and   that  as  the  existence  of  a  trusts- 
estate  previously  created  prevented  the  right  of  dovrer* 
attaching  at  law,  it  would  also  prevent  the  property  from 

all 


CASES  IN  CHANCERY.  721 

sU  claim  of  dower  in  equity^  and  many  titles  depending        1854. 

on   this  opinion ;   it  was  found  that  it  would  be  mis-       ^  "^^ 

<;hievous  in  this  instance  to  the  general  principle  that  «. 

equity  should  follow  the  law ;  and  it  has  been  so  long       Adami. 

and  to  clearly  settled  that  a  woman  should  not  have 

-dower  in  equity  who  is  not  entitled  at  law,   that   it 

^rcnild  be  shaking  everything  to  attempt  to  disturb  the 

Tule.     In  point  of  remedy  a  woman  claiming  dower  may 

tie  assisted  in  equity ;  a  Court  of  Equity  will  put  out  of 

lier  way  a  term  which  prevents  her  obtaining  possession 

mt  law ;  but  that  is  only  as  against  an  heir  or  volunteer, 

not  a  purchaser ;  the  heir  or  volunteer  being  considered 

4M  daiming  in  no  better  right  than  she  does.     When, 

therefore  any  question  of  dower  has  arisen  in  Courts  of 

JEquity,  and  doubts  have  been  entertained  of  the  title  to 

dower,  the  constant  practice  in  Erigland  has  been  to  put 

the  wkiow  to  bring  her  writ  of  dower  at  law.     The 

Oourts  will  assist  her  in  trying  her  right  and  enjoying 

the  benefit  of  it,  if  determined  at  -law  in  her  favour,  by 

^ving  her  a  discovery  of  deeds,  by  ascertaining  metes 

«nd  bounds ;  and  they  do  not  require  her  to  execute  the 

'writ  with  all  the  formalities  necessary  at  law,  and,  the 

Tight  being  ascertained  by  judgment  at  law,  will  give  her 

'possession  according  to  her  right ;  but  still  they  require 

that  the  question  of  her  title  to  dower,  if  subject  to 

doubts,  should  be  determined  at  law.     What  was  thrown 

out  by  Bit  Joseph  Jekj/U  in  Banks  v.  Sutton  (a)  has  been 

long  overruled  (fi).     The  rule  of  Courts  of  Equity,  so  far 

as  it  excludes  a  widow  from  dower  of  an  equitable  estate 

agunst  an  heir  or  volunteer,  goes,  perhaps,  beyond  the 

reason  of  the  rule.     But  I  have  called  this  subject  to  my 

recollection  a  good  deal,  by  looking  into  the  authorities 

since  this  case  was  first  mentioned,  and  the  decisions  to 

the  full  extent  are  so  old,  so  strong  and  so  numerous — 

so 
{a)  2  P.  Wmi.  700.  (6)  See  Cox'i  note  (1),  2  P.  Wmt.  719. 
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1854.  80  generally  adopted  in  every  book  on  the  subject,  and 
so  considered  as  settled  law — that  it  would  be  very  wrong 
to  attempt  at  this  time  to  alter  them.** 

In  the  present  instance,  if  the  property  purchased  by 
George  Smith  in  1845  had  been,  at  his  request,  sur- 
rendered by  the  vendor  to  the  use  of  a  third  person  and 
his  heirs,  according  to  the  custom  of  the  manor,  and  that 
third  person  had  been  admitted   under   the    surrender 
accordingly,  so  as  to  become  complete  tenant  to  the  lord 
on  the  rolls,  and  had  then,  in  the  husband's  lifetime,  by 
his  desire,  executed  a  declaration  of  trust  acknowledging 
him  to  be  the  beneficial  owner,  and  the  estate  to  be  vested 
in  the  tenant  on  the  rolls,  merely  as  a  trustee  for  the 
husband,  or  if  without  surrendering  at  all  the  vendor  had,        , 
by  the  purchaser's  desire,  merely  executed  a  declaration       m 
of  trust  of  the  tenements  in  his  favour,  or  if  the  purchase      ^ 
had,  at  his  death,  been  in  no  sense  completed,  but  rested   ^C 

merely  in  contract,  and  had,  after  his  death,  been  com- 

pleted  by  the  heir  with  his  own  or  the  purchaser's.^^ 
money ;  it  seems  perfectly  clear  that  not  in  any  one  ofll"  ^ 
those  states  of  circumstances  would  the  plaintiff*  have  hadEs^ 
any  legal  or  any  equitable  right  to  claim  freebench  (the^^  i 
statute  being  considered  as  not  applicable).  I  think  tha^  -^ 
she  has  in  equity  no  better  title  in  the  actual  circum —  ^ 
stances  of  the  case — a  remark  subject  to  the  qualificatior-^  * 
that  if  she  has  a  legal  title  or  a  legal  right,  tliis  Coui — ^ 
will  possibly  assist  her  as  it  assists  a  widow  legally  en-  ^m 
titled  to  dower  of  freehold  estate.  The  husband  who^  < 
(it  needs  not  be  repeated)  did  not  take  by  descent,  havin^^^S 
never  been  admitted,  his  heir  has  also  never  been  ad  ^' 
mitted ;  and,  without  saying  what  I  might  have  thougfa^^^ 
of  the  matter,  if  the  heir  had  acted  fraudulently,  I  canno^^^ 
think  that  the  mere  fact,  that  (though  in  possession  ac  ^ 
heir,  and  though  having  been  admitted  to  t)ther  ten^^- 
ments  of  which  his  ancestor  the  husband  died  indis^ 

putablj 
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putably  seised  in  fee,  as  a  copyholder,  according  to  the 
custom  of  the  manor)  the  heir  has  not  been  nor  sought 
to  be  admitted  to  the  tenements  in  question,  amounts  to 
conduct,  that  the  Plaintiff  is  entitled  to  characterize,  as  a 
£raud  upon  her,  or  as  a  breach  of  duty  to  her.  There  is 
nothing  else,  and  therefore  there  is,  I  apprehend,  nothing 
against  his  conduct,  however  much  he  may  have  been 
actuated  by  wishes  adverse  to  the  Plaintiff;  and,  as  she 
could  not  1  conceive  have  required  in  her  husband's  life- 
time, that  he  should  be  admitted,  or  have  complained  of 
him  for  not  taking  that  step,  so  I  do  not  see  that  she  has 
any  better  right  in  this  respect  against  the  heir. 


1854. 


Perhaps  it  would  be  a  stronger  case  than  that  before 
us  if  the  vendor  and  the  heir  after  George  Smithes  death 
had  agreed  together  to  cancel  the  surrender  or  treat  it  as 
a  nullity,  and  to  constitute  the  vendor  formally  and  ex- 
pressly a  trustee  for  the  heir.  But  I  am  not  prepared  to 
say  that,  even  so,  the  Plaintiff  could  have  had  relief. 

Then,  upon  the  merely  legal  view  of  the  matter  (with 
reference  to  which  the  judgments  in  Doe  v.  Clift  (a)  are 
worth  consulting),  I  conceive  that,  as  in  Vaughan  v.  At- 
kins {h)  (an  authority  concerning  which  I  wish  to  be 
understood  as  intimating  neither  assent  nor  dissent ;  but 
I  may  remark,  in  passing,  that  Mr.  Lee  denies  having 
intended,  at  the  Rolls,  to  represent  it  as,  in  his  opinion, 
a  good  or  a  binding  precedent),  the  heir  had  been  ad- 
mitted, it  does  not  assist  the  Plaintiff,  who,  according  to 
my  impression,  is  without  any  legal  title,  without  any 
claim  available  in  a  Court  of  Law,  the  custom  of  free- 
bench,  as  alleged,  appearing  to  me  not  to  extend  to  her 
case. 


(a)  12  A,  if  E.  566. 


I  consider 
(6)  5  Burr.  2764. 
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1854.  I  consider  that,  as  matters  are,  the  husband  of  the 

Plaintiff  cannot  be  taken,  by  relation  or  otherwise,  to 
have  been  seised  of  these  tenements,  within  the  meaning 
of  the  custom;  and — ^the  doubt— that  (especially  con- 
sidering what  is  said  by  the  Court  in  page  579  of  the 
report  of  Doe  ▼.  Clift  (a) )  I  entertain  upon  this  merely 
legal  point, — namely,  whether  there  is,  at  present,  any 
locus  standi  for  her  in  a  Court  of  Law,  being  slight,  if 
any, — I  am  not  in  favour  of  troubling  a  common  law 
judge  to  hear  an  argument  upon  it  with  us ;  but  sup- 
posing the  Plaintiff  desirous  to  try  what,  by  way  of  '" 
mandamus  or  otherwise,  she  can  do  in  a  Court  of  Law,    ^ 
I  am  willing  to  retain  the  bill  for  a  twelvemonth,  in  order—* 
that  she  may  do  so,  and,  if  successful,  come  hither  for^ 
the  details  of  relief. 

The  Lord  Justice  Turner,  after  stating-  the  fiicts^B 
said — 

The  question  which  we  are  called  upon  to  decide  if=^ 
whether  the  decree  is  right  in  having  declared  Joh  ^ 
Smith,  the  heir,  to  be  a  trustee  until  his  admission,  zn^^m 
having  directed  the  account  against  him,  and  reserved  1  ( 
the  widow  the  liberty  to  apply  for  a  commission  up<^»^  i 
his  being  admitted  to  the  copyholds. 

It  is,  as  I  apprehend,  perfectly  well  settled  now  th^^ 
there  is  no  freebench  of  a  mere  equitable  estate  in  copy- 
holds, any  more  than  there  is  dower  of  a  mere  trust  estate 
in  freeholds ;  and,  in  determining  this  case,  therefore,  we 
must  lay  out  of  consideration  the  fact  that  Baseley  stood 
in  the  relation  of  trustee  for  Smith,    The   Respondent, 
the  widow,  can  found  no  title  upon  that  relation,  and 
derive  no  benefit  from  it.     Her  right  to  freebench,  like 
other  rights  in  copyhold  estates,  must  depend  upon  the 

custom, 

(a)  12  il.  4  £.  566. 
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custom  of  the  tDanor,  and,  in  order  to  entitle  herself  to        1854. 
freebenchy  she  must  bring  herself  within  that  custom. 

The  custom  of  this  manor  is  in  favour  of  the  widows 
of  tenants  dying  seised ;  and  the  first  consideration, 
therefore,  is,  did  George  Smith,  the  purchaser,  die  seised 
of  these  copyhold  tenements  ?  I  think  it  clear  that  he 
did  not.  Samuel  Baseley,  the  vendor,  notwithstanding 
the  surrender,  continued  tenant  to  the  lord  ;  and  a  sur- 
venderee,  as  I  apprehend,  has  no  estate  in  the  premises 
until  actual  admission.  He  has  not  even  a  right  to  enter 
upon  the  tenements  surrendered  to  him.  He  can  do 
eo  only  by  the  permission  of  the  surrenderor,  and  en- 
tering by  the  surrenderor's  permission,  he  becomes  his 
mere  tenant  at  will.  George  Smithy  therefore,  so  far 
from  dying  seised  of  these  tenements,  never  had  any 
estate  whatever  in  them ;  and  if,  therefore,  the  custom  is 
to  govern,  I  see  no  ground  on  which  this  case  can  be 
decided  in  favour  of  the  widow. 

It  was  indeed  argued,  that  as  there  was  dower  of 
ireeholds  upon  a  seisin  in  law,  on  the  ground  that  the 
^ife  could  not  compel  the  husband  to  take  the  seisin,  so 
there  should  be  freebench  of  these  copyholds  upon  the 
same  ground ;  but  the  answer  to  this  argument  is,  that 
*  there  was  here  no  estate  of  which  the  seisin  could  be 
taken. 

It  was  argued,  however,  that  George  Smith  had  a 
right  to  be  admitted  to  these  tenements,  and  that  his 
heir  has  now  that  right,  and  that  upon  that  right  being 
exercised,  and  the  heir  being  admitted,  the  admittance 
will  relate  back  to  the  surrender,  and  the  widow  be  en- 
titled to  freebench,  and  the  judgment  of  the  Master  of 
of  the  Rolls  seems  to  have  proceeded  upon  that  ground. 
I  do  not  think  it  necessary  to  give,  and  do  not  give,  any 
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1854.  opinion  whatever  on  this  question  of  relation,  for,  as- 
suming the  point  to  be  in  favour  of  the  widow,  I  am  of 
opinion  that  this  decree  cannot  be  maintained  upon  that 

Adams.  ground.  In  the  absence  of  any  fraud  or  collusion 
between  the  heir  and  the  lord,  or  the  heir  and  the  sur- 
renderor (and  no  such  fraud  or  collusion  is  here  alleged^ 
the  case  cannot,  I  think,  in  this  point  of  view,  be  put 
higher  than  this,  that  upon  the  admission  being  taken  by 
the  heir^  the  widow  will  be  entitled  to  fireebench ;  but 
the  question  before  us  is,  not  what  the  rights  of  the 
widow  will  be  when  the  heir  is  admitted,  but  what  are 
her  present  rights.  This  decree  does  not  go  so  far  as  to 
aiSrm  that  the  heir  is  bound  to  take  admission  at  the 
instance  of  the  widow,  and  certainly  it  could  not  properly 
do  so,  for  this  would  be  to  put  it  in  the  power  of  the  an- 
cestor's widow  to  determine  the  character  of  the  estate 
the  heir,  whether  his  estate  should  be  legal  or  equitable,^  <« 
whether  his  widow  should  be  entitled  to  fireebench  or  not  .^ 

But  if  the  widow  has  no  present  right  to  freebenclV^; 
(and  I  see  no  ground  on  which  she  can  claim  such  right^^T!:: 
and  has  no  right  to  compel  the  heir  to  do  the  act  whic*".:^: 
shall  give  her  the  right  to  that  estate,  I  cannot  see  m.^^ 
way  to  impose  a  trust  upon  the  heir.     Heirs  at  law  ma^^ 
be  trustees  where  there  is  an  existing  equitable  estat*-  ^, 
but  here  there  is  no  existing  estate  in  the  widow ;  as^md 
if  there  was,  the  estate  in  her  would  not  be  equitabk^*. 
They  may  be  trustees  where  there  has  been  fraud,  hut 
it  cannot  be  said  that  it  is  fraud  in  the  heir  not  to  go  In 
and  be  admitted.    Again,  they  may  be  trustees  where 
the  posession  has  been  obtained  by  breach  of  confidence, 
or  is  held,  contrary  to  the  testator's  expressed  intention, 
for  the  benefit  of  favoured  objects,  as  in  the  cases  of 
confusion  of  boundaries,  and  of  supplying  surrenders. 
But  these  cases  rest,  as  to  the  former  class,  upon  breach 
of  duty,  which  cannot  be  alleged  here ;   and  as  to  the 

latter 
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latter  class,  upon  intention,  which  is  foreign  to  the 
question  of  dower  and  freebench.  There  may  also  be 
other  cases  in  which  trusts  may  attach  upon  heirs  at  law, 
but  to  convert  the  heir  into  a  trustee,  in  a  case  like  the 
present,  seems  to  me,  with  deference  to  the  Master  of 
the  Rolls,  to  be  going  far  beyond  any  authority,  and,  I 
may  add,  beyond  any  principle.  It  is,  in  effect,  to 
create  an  estate  which  the  law  does  not  recognize. 

In  my  opinion,  therefore,  this  decree  cannot  be  sup- 
ported. If  the  widow  can  make  anything  of  the  case  at 
law,  I  think  we  ought  not  to  deprive  her  of  the  oppor- 
tnnity  of  trying  her  title  there,  but  I  do  not  see  how 
she  can  possibly  succeed ;  and  certainly  I  do  not  feel  any 
such  difficulty  in  the  case  as  would  warrant  us  in  asking 
for  the  assistance  of  the  Judges  upon  it. 

If  the  widow  desire  an  opportunity  of  trying  her  right 
at  law,  and  undertake  to  proceed  within  a  limited  time,  the 
bill  should  be  retained ;  otherwise  it  must  be  dismissed. 
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NORTON  V.  COOPER. 

Juli/  26. 
Before  The     nHHIS  was  an  appeal  of  mortgagees  from  an  order 
Lords  Jus-     X      Vice-Chancellor  Stuart,  made  on  exceptions  to  tl 


TIC  £8. 


An  overstate-    Master's  report  and  on  further  directions  in  a  redemption 

ment  on  the  suit, 
part  of  mort- 
gagees in  pos- 
session of  a  The  mortgage  was  one  of  coal  and  iron  stone  minei 
colliery  as  to  xtt-  i     n      .  i  n  i      i*         i 

the  balance  &t  Walsall^  with  powers  of  management  and  of  work 

represented  by  j^„  j  ^f  opening  new  mines,  and  one  of  the  questions  ii^ 

maining  due      the  cause  was  whether  the  mortgagees  were  entitled  t^^ 

ffaee  *and^°  '   ^^  allowed  for  their  expenditure  and  costs  in  the  manag^^ 

their  refusal  to  ment  of  the  estate  any  amount  beyond  11,550/.,  whicl^H 

counts  to  the     ^7  ^  proviso  in  the  mortgage,  was  the  limit  of  the  pri^^ 

mortgagors,      ^ipal  monies  recoverable  by  virtue  of  the  security, 
except  on  "^ 

being  paid 

^^''^^tl^         The  mortgage  was  dated  the  3rd  of  September,  18«-0, 

Held  not  such   and  Was  subject  to  a  proviso  for  redemption  on  repayme"  w^tf 

duct  as"to^e-'  ^"  demand,  of  8,585/.  and  interest,  and  of  any  fut^ji« 

prive  them  of    advances  which  might  be  made  by  the  morteairees  to  tie 
their  costs  of  a  ^  ® 

redemption       mortgagors,  with  interest.    It  empowered  the  mortgagees^ 

'"o   th  '         ^*^^^  default  in  payment  of  the  monies  secured  by  the 
pealing  from  a  mortgage,  to  enter  into  and  hold  the  premises,  and  (be 
lowinff  such'     niin^s  and  works  in  and  connected  with  the  same,  and  to 
cosu,  thev        dig  and  search  for  the  coal,  ironstone  and  other  minerals 
titled  to  have    ^hich  were  contained,  not  only  in  those  mines  which 
their  costs  of     yfexe  already  open  and  being  worked,  but  also  in  any 
other  mines  or  veins  which  it  should  be  thought  ex- 
pedient to  open ;  and  for  that  purpose  to  use  the  shafts 
and  machinery  then  already  on  the  premises,  and  to  con- 
struct new  shafts,  pits,  watercourses,  buildings  and  ma- 
chinery. 

Immediately 


Norton 
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Immediately  ailer  the  execution  of  this  deed  the  mort- 
gagees entered  into  possession,  and  continued  working 
the  colliery  and  mines  until  the  early  part  of  the  year 
1846,  when  they  leased  the  colliery  at  a  royalty.  Cooper. 

One  of  the  mortgagors  was  declared  bankrupt  in  1843 ; 
his  assignees  and  the  other  mortgagor  were  the  Plaintiffs 
in  the  suit. 

Applications  had  been  made  by  the  Plaintiffs  to  the 
mortgagees  before  the  institution  of  the  suit  for  accounts, 
which  the  mortgagees  offered  to  furnish  on  being  paid 
their  expenses  in  preparing  them  and  on  having  a  reason- 
able assurance  that  the  mortgagors  intended  to  redeem  the 
mortgage;  but  they  represented  that  the  incumbrances 
on  the  property  exceeded  23^000/.,  and  that,  having  re- 
gard to  the  value  of  the  property,  the  equity  of  redemp- 
tion was  valueless. 

In  reply  to  one  of  several  letters  from  the  solicitor  for 
the  assignees,  in  which  he  called  for  the  accounts  and  dis- 
puted the  existence  of  a  demand  to  the  extent  of  23,000/. 
on  the  part  of  the  mortgagees,  the  Defendants*  solicitor, 
on  the  10th  of  April  1847,  wrote  as  follows : — "  I  am 
sorry  to  appear  neglectful  of  your  letter  of  the  2nd  in- 
stant, but  the  truth  is  my  hands  are  full  of  business.  It 
18  not  the  desire  of  my  clients  to  refuse  you  any  account 
to  which  your  clients  may  be  entitled,  but  I  do  on  their 
behalf  object  to  rendering  useless  accounts.  Some  years 
ago  I  offered  you  accounts  if  the  assignees  would  sub^ 
mit  to  the  terms  they  would  be  placed  under  upon  filing 
a  bill  to  redeem.  I  make  you  the  same  offer  now.  As 
to  your  idea  that  my  client's  claim  which  they  have  a 
right  to  enforce  cannot  amount  to  23,000/.,  I  presume 
you  refer  to  the  claim  of  Messrs.  Cooper  &  Purton.  If 
so  you  are  correct ;  but  you  will  find  my  letter  referred 

to 
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to  the  total  charge  on  the  Birchhills,  which  indudet  the 
prior  mortgage.  There  can  be  no  doubt  whatever  that 
the  total  charge  now  existing  exceeds  £3,0002.,  a  sum 
that  renders  the  idea  of  redeeming  quite  chimericaL*' 

In  a  subsequent  letter  of  the  22nd  ot  April  1847,  also 
written  by  the  Defendants'  solicitor  in  answer  to  a 
letter  from  the  solicitor  to  the  assignees  of  the  bankrupt 
again  asking  for  the  accounts,  the  solicitor  for  the  mort- 
gagees saidy  '*  I  repeat,  however,  what  I  have  so  often 
stated,  that  it  is  useless  trouble  for  your  clients  to  follow 
this  estate." 

The  bill  prayed  for  an  account  of  what  was  due  to  the 
Defendants  for  principal  and  interest  on  the  aecority  ( 
the  morgaged  premises,  and  for  an  account  of  the  rent 
profits  and  proceeds  received  by  the  Defendants, 
that  in  taking  such  an  account,  a  fair  occupation  reoty  < 
royalty  in  the  nature  of  an  occupation  rent,  might  be  i 
upon  the  premises  upon  which  the  Defendants  entered        ; 
and  that  rests  might  be  made  when  the  rents  sboul^^ 
appear  to  exceed  the  interest  in  arrear,  and  that  upo^Hi 
payment  of  what  might  be  found  remaining  due  to  tl^^ 
Defendants  the  premises  might  be  decreed  to  be  r^^. 
conveyed  to  the  Plaintiffs. 

The  Defendants  by  their  answer  claimed  14,96DiL&.Sc£^ 
as  the  balance  due  to  them  for  principal  and  interest  in 
respect  of  the  mortgage.     They  further  claimed  ondef 
the  provisions  of  the  deed  S7,972L  Is.  Sd.,  in  respect  of 
their  outlay  in  working  the  colliery. 

By  the  decree  made  on  the  hearing  the  18th  of 
November  1848,  the  Master  was  directed  to  take  lo 
account  of  what  was  due  to  the  Defendants  for  principal 
and  interest  on  their  mortgage  security,  and  of  the  reots, 

profits 
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profits  and  proceeds  of  the  mortgaged  premises  come  to  1854. 
the  hands  of  the  Defendants  as  mortgagees  in  working 
the  collieries  and  mines.  The  decree  then  directed  an 
inquiry^  whether  the  Defendants  had  properly  expended  Cooper. 
any  aoms  of  money  upon  any  and  what  lasting  improve- 
ments,  and  an  account  of  all  monies  properly  expended 
by  the  mortgagees  in  the  manner  authorized  by  the  mort- 
gage deed. 

The  Master,  by  his  report,  dated  the  gSrd  of  i)e- 
eember  1853,  found  that  there  was  due  to  the  Defen- 
dants, upon  the  security  of  the  mortgage,  the  sum  of 
16,654/.  16«.  6J.,  for  principal  and  interest,  and  that  the 
Defendants,  the  mortgagees,  had  properly  expended 
several  sums  of  money  amounting  to  60,0^/.  9s.  lOd 
ID  the  manner  authorized  by  the  deed;  that  they  had 
peid  off  prior  incumbrances  to  the  extent  of  3,747/. 
14*.  lOd, ;  that  they  had  received  sums  to  the  amount  of 
74,637/.  4fS.  Sd.j  on  account  of  the  rents  and  profits  of 
the  mortgaged  premises,  and  that  they  were  not  chargeable 
with  any  sums  which,  but  for  wilful  default,  they  might 
have  received. 

Exceptions  were  taken  by  the  Plaintiffs  to  this  report ; 
and  the  exceptions  and  further  directions  came  on  to  be 
heard  together  before  the  Vice-Chancellor. 

His  Honor  overruled  the  exceptions;  and  held  the  mort- 
gagees entitled  to  be  allowed  the  sum  of  60,027/.  9$.  10c/., 
as  money  properly  expended  by  them,  and  also  the 
amount  paid  to  the  prior  incumbrancers. 

On  further  directions,  his  Honor  made  a  decree  for 
redemption  on  payment  of  the  amount  due  from  the 
mortgagors,  to  be  ascertained  in  Chambers. 

On 
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1854.  On  the  question  of  costs,  his  Honor  said,  that  the 

rule  was  clear,  that  if  a  mortgagee  were  guilty  of  im- 
proper or  oppresive  conduct,  the  Court  would  make  him 
pay  the  costs,  or  refuse  him  his  costs,  according  to  the 
degree  of  his  misconduct  That  must  depend  upon  the 
circumstances  of  each  case.  Here  the  complaint  of  the 
mortgagors  was,  that  they  were  refused  the  accounts,  or 
rather  that  when  they  applied  for  them,  the  accounts 
Were  offered  upon  the  unreasonable  terms  of  paying  for 
them  and  undertaking  to  redeem ;  and  it  was  argued,  on 
behalf  of  the  mortgagors,  that  the  mortgagees,  haying 
alone  the  power  of  saying  whether  the  property  was 
worth  redeeming  or  not,  it  was  unreasonable  in  them 
to  refuse  the  accounts,  except  upon  these  terms.  His 
Honor  considered  the  question  to  be,  whether,  upon  the 
terms  of  this  mortgage  contract  for  conducting  large 
mining  transactions,  it  was  gross  misconduct  on  the  part . 
of  the  mortgagees  to  refuse,  on  the  demand  of  the  mort- 
gagors, immediattly  to  render  the  required  accounts,, 
without  stipulating   that  they  shoqld  be  paid  for 

expense  of  making  them,  and  should  have  some  rea ^0- 

sonable  assurance  that  the  mortgage  would  be  redeemed,  ^^ 
His  Honor  could  not  say,  that  the  mere  refusal  by  thc^^  ^ 
mortgagees  so  made  was  such  improper  conduct  as  tha^  -^bX 
the  Court  could  visit  them  with  the  costs.  But  thouglEzS^'l^ 
there  appeared  to  be  no  ground  for  charging  the  mort — i^t- 
gagees  with  the  costs  of  the  suit,  his  Honor  was  noP*  ^^^ 
altogether  satisfied  with  the  conduct  of  the  mortgagees*  s^^* 
It  was  true  that  the  account  could  not  easily  be  taken ^  ^i 
but  it  was  not  reasonable  on  the  part  of  the  mortgagee^s^^'^* 
so  entirely  to  thwart  the  Plaintiffs  in  regard  to  theii^  ^ 
right  of  redemption,  as  to  compel  them  to  file  the  bilL  0* 
The  mortgagees  had  alleged,  that  upon  their  estimate  ofc:^^ 
the  account,  ^,000/.  or  more  was  due  to  them,  and  tha^  -^ 
there  could  be  no  redemption  except  at  that  sum,  an(&^ 
they  used,  in   the  correspondence,  expressions  whickr::^^ 
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his  Honor  thought  unjustifiably  strong,  in  order  to 
repress  any  disposition  on  the  part  of  the  mortgagors 
to  exercise  their  right  of  redemption.  Although,  there- 
fore, the  mortgagees  were  not  to  be  charged  with  the 
costs  of  the  suit,  his  Honor  declined  to  allow  any  costs 
up  to  and  including  the  hearing  and  decree. 

Against  this  decision,  the  mortgagees  appealed. 

Mr.  Wiffram  and  Mr.  Hardy ^  for  the  Appellants. 

Mr.  Malins  and  Mr.  Kinglake,  for  the  Plaintiffs. 

The  case  of  a  mortgagee  in  possession  differs  from 
that  of  a  mortgagee  not  in  possession  as  to  the  doty  of 
rendering  accounts.  If  a  mortgagee  in  possession  will 
not  furnish  accounts,  but  takes  upon  himself  to  say  that 
a  certain  amount  is  due,  and  it  appears  on  the  account 
being  taken  that  so  much  is  not  due,  it  is  clear  that  he 
has  wrongfully  necessitated  the  suit. 

They  referred  to  Binnington  v.  Harwood  (a). 

The  Lord  Justice  Knight  Bruce. 

This  is,  so  far  as  I  am  aware,  a  case  of  the  first  im- 
pression. The  general  rule  is,  that  a  mortgagee  is  so 
entitled  to  his  costs  as  that  he  cannot  be  deprived  of 
them,  unless  his  conduct  has  been  vexatious.  It  appears 
in  the  present  instance,  now  that  the  account  has  been 
taken,  that  a  considerable  sum  is  due  to  the  mortgagees, 
though  probably  or  certainly  less  than  they  claimed.  I 
cannot  however  say,  that  their  claim  was  vexatious.  I 
think  that  the  circumstances  of  the  case  do  not  make  it 
an  exception  to  the  general  rule. 

The 
(o)  T.SfR.  477.    See  Earmer  v.  Priestley,  16  Beav.  569. 
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1854.  The  Lord  Justice  Turnsr. 

A  mortgagor  having  lost  his  legal  title  to  redeem,  and 
coming  into  equity,  can  only  be  admitted  to  redeem  on 
payment  of  the  costs,  unless  the  mortgagee  has  so  con-  «- 
ducted  himself  as  to  have  lost  his  right  to  cldm  them.  ^  i 
What  are  the  circumstances  of  this  case?  The  mort-  ^— 
gagees  offered  to  render  an  account.  But  the  subject  of  '^fc* 
the  security  was  a  working  colliery,  and  tbe  accounts  ^sm 
which  the  mortgagors  required  were  not  the  ordinary  ^^^ 
accounts  of  the  colliery.  A  distinct  account  would  have  ^^ 
been  necessary  to  satisfy  the  requisition  of  the  mortgagors.  — »  m. 
The  mortgagees  could  not,  I  think,  be  called  on  to  render 
such  an  account  at  their  own  expense.  If  they  had 
refused  to  exhibit  their  books,  there  might  have 
something  to  be  said.  I  think  that  there  was  notl 
to  justify  the  mortgagors  in  filing  a  bill,  seeking  to  charga[^^»e 
the  mortgagees  with  an  occupation  rent,  and  to  disallow^v^r 
them  the  expenses  of  working  the  mine.  Tbe  flniiifinis  ^^ 
from  the  rules  of  the  Court  made  by  this  decree  might,  W  { 
think,  produce  great  confusion  in  subsequent  cases.  A>  ^^ 
the  Appellants  are  mortgagees,  they  must  have  the^^;^ 
costs  of  the  appeal. 
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TOFT  ».  STEVENSON. 

July  27. 

rflHlS  case^  which,  is  reported  ante,  Vol.  1^  page  28,     Before  The 

•^      came  on  to  be  finally  disposed  of;   the  inquiry      ^^ticbs."*" 

directed  on  the  hearing  of  the  appeal  having  been  taken,  a  contract  for 

and  a  report  havinc:  been  made  as  a£rainst  those  De-  t'lewleofan 

*  **  ^  ^  ^  estate  made  m 

fendants  who  had  not  admitted  the  agency  of  Mr.  CarU  March  1811, 

fcright,  that  Mr.  Cartwright  wrote  the  letter  of  the  13th  Jhepir*chi2!* 

of  March  1834  as  agent,  and  by  the  authority  of  Mead  mone^  should 
JO.  be  paid  on  the 

and  Stevenson.  I3t^  of  May 

following. 

Mr.  Lee,  Mr.  Qlaase  and  Mr.  Fooks,  for  the  Plain-  I^LP""!^ 

'  '  money  was 

tiffs.  not  paid,  but 

the  purchaser 
They  insisted  that  a  decree  ought  now  to  be  made  in  entered  into 

accordance  with  the  prayer  of  the  bill,  and  that  interest  J^^'^nd 

should  be  paid  on  the  purchase-money  from  the  date  of  persons  claim- 
-  ^  ing  under  him 

the  agreement.  conUnued  in 

such  poeses- 
Mr.  Teed  and  Mr.  Rogers,  for  the  trustees-  J"'^^  ^""nt^^ 

Although  the  Court  has  held,   that  the  Statute  of  *»«?«^  * 

"  '  written  ac- 

Limitations  has  not  run,  as  regards  the  principal  of  the  knowledgment 

purchase-money,  interest  cannot  be  recovered  for  more  ^tle  suffident* 

than  six  years;  3  &  4  WIU.  4,  c.  27,  s.  42;  Hodges  to  take  his  lien 

V.  Croydon  Canal  Company  {a).     Here  the  purchase-  ^lo/tKepur- 

mooey  became  due  on  the  30th  of  May  1811,  the  day  chase-money 

fixed  by  the  contract  of  sale  for  the  payment.     But  for  statute  of 

the  acknowledgment  in  1834,  on  which  the  Court  has  Y&'4WUL4 

proceeded,  the  principal  debt  would  have  been  barred,  c  27,  a.  40. 

rpi      In  1849  the 
^"^  assignees  of 
(a)  3  Beav.  86.  the  vendor 

filed  a  bill 
seeking  to  enforce  the  vendor's  lien  on  the  estate  for  the  purchase-money : — Held,  that 
the  42nd  section  of  the  statute  did  not  apply  to  the  arrears  of  interest,  but  that  the 
whole  was  recoverable  from  the  13th  of  May,  1811. 
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The  interest  became  due  de  die  in  diem,  and  conse-  . 
quently  no  more  than  six  years  can  be  recovered.  ^ 
[The  Lord  Justice  Knight  Bruce.  Is  this  suit  in  ^ 
the  nature  of  one  for  specific  performance,  so  far  as  the  ^ 
agreement  has  not  been  performed  ?]  That  is  not  the  ^ 
frame  of  the  bill.  The  Plaintiffs  only  seek  to  establishiKr 
a  lien,  as  was  the  case  in  Hodges  ▼.  Croydon  CtmoK^ 
Company. 

Hunter  v.   Nockolds  (a),   and    Cox  v.   Dolman  (ft)|^ 
were  also  cited. 

With  reference  to  the  latter  case,  Mr.  Teed^  who  wi^^ 
one  of  the  counsel  in  it,  stated,  that  the  circumstance  ^^^ 
there  having  been  there  a  subsisting  term,  on  which  ttr:^ 
trustees  might  have  recovered,  was  insisted  upon  both  I 
himself  and  his  junior,  Mr.  J.  V.  Prior. 

Mr.  FaheTj  Mr.  Metcalfe  and  Mr.  Hughes  appeaK--«d 
for  the  other  parties. 

The  Lord  Justice  Knight  Bruce. 

My  learned  brother  doubts  whether  there  were   wiot 
sufficient  materials  at  the  original  hearing,  independent// 
of  the  additional  evidence  now  obtained,  to  entitle  tbe 
Plaintiffs  to  a  decree  against  all  the  Defendants.    UpcQ 
that  I  need  say  no  more  than  this,  that,  if  it  was  an  error 
to  direct  an  inquiry,  it  was  an  error  on  the  right  side. 
The  inquiry,  however,  is  now  answered ;  and,  it  being 
clear  that  the  case  is  taken  out  of  the  40th  section  of  the 
Act,  I  am  also  of  opinion  that  it  is  not  within  the  iSnd 
section,  and  that  there  is  no  limitation  with  respect  to 
interest. 

Tkt 

(a)  1  Mac.  i  Gor.  640.  (b)  2  Dt  G.,  Af.  ^  G.  592. 
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The  Lord  Justice  Turner.  1854. 

By  the  40th  section  it  is  enacted,  "  That  after  the  said 
31st  day  of  December  1833,  no  action  or  suit  or  other 
proceeding  shall  be  brought,  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment  or  Hen,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law 
or  in  equity,  or  any  legacy,  but  within  twenty  years  next 
after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless  in  the  meantime  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall 
have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto,  or  his  agent ;  and  in  such 
case  no  such  action  or  suit  or  proceeding  shall  be  brought 
but  within  twenty  years  after  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or  acknowledg- 
ments if  more  than  one,  was  given.** 

Now  when  did  the  present  right  accrue  to  the  Plain- 
tifis  ?  That  must  depend  upon  the  time  when  the  title 
was  shown  upon  the  original  contract.  For  the  money 
did  not  become  payable  on  the  30th  of  May  1811.  The 
right  would  accrue  upon  the  title  being  perfected  by  evi- 
dence. 

With  regard  to  the  argument  founded  upon  the  form 
of  the  bill  in  this  suit,  the  suit  seeks  a  right  consequent 
and  dependent  upon  the  specific  performance  of  the  ori- 
ginal agreement.  The  Plaintiffs  ask  for  the  unpaid  pur- 
chase money,  which  implies  that  the  purchase  money  is 
to  be  paid,  and  it  could  not  be  paid  unless  the  contract 
were  completed.  I  think  that  the  Court  was  too  merciful 
in  directing  an  inquiry  whether  there  had  been  any 
acknowledgment     The  right  to  the  principal  did  not 

accrue 
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1854.       accrue  till  the  time  arrived  for  completion,  and  the  right        ,^ 
to  receive  interest  accrued  at  the  same  time.     The  words       ,^ 
of  the  Act  are  (a),—"  That  after  the  said  81st  day  of  Dt-      ^-^ 
cember  183«%  no  arrears  of  rent,  or  of  interest  in  respect    ,^^ 
of  any  sum  of  money  charged  upon  or  payable  out  of  "3-^3j 
any  land  or  rent,  or  in  respect  of  any  legacy,  or  any   -^^j 
damages  in  respect  of  such  arrears  of  rent  or  interest,  ^.^ 
shall  be  recovered  by  any  distress,  action  or  suit,  but.^.ait 
within  six  years  next  after  the  same  respectively  shalLf  A 
have  become  due,  or  next  after  an  acknowledgment  o£ 
the  same  in  writing  shall  have  been  given  to  the 
entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  hb  agent:  provide^E:^ 
nevertheless,  that  where  any  prior  mortgagee  or  othen^^sr 
incumbrancer  shall  have  been  in  possession  of  any  \ 
or  in  the  receipt  of  the  (Nrofits  thereof  within  one  ye 
next  before  an  action  or  suit  shall  be  brought  by  an^   ^y 
person  entitled  to  a  subsequent  mortgage  or  other  in — .^ih 
cumbrance  on  the  same  land,  the  person  entitled  to  suclK^ 
subsequent  mortgage   or  incumbrance   may  recover  ii^^ 
such  action  or  suit  the  arrears  of  interest  which  shaKZ^oll 
have  become  due  during  the  whole  time  that  such  prio 
mortgagee  or  incumbrancer  was  in  such  possession 
receipt  as  aforesaid,  although  such  time  may  hav?  ea 
ceeded  the  said  term  of  six  years.** 

Now  in  this  case  the  interest  could  not  be  due  un»^  til 
the  principal  money  became  payable.  If  no  tide  Wf^  as 
made,  there  was  no  right  to-  principal  or  interest  It 

seems  to  me  that  the  time  has  not  yet  arrived  «t  wbi^acb 
the  money  is  due. 

Hodges  v.  Croydon  Canal  Company  (fr)  is  distingoisK^* 
able,  because  there  the  interest  was  presently  payal^^ 

(«)  Sect  42.  {h)  3  Bess.  86. 


CASES  IN  CHANCERY. 

and  there  was  nothing  to  stop  it.  In  this  case  it  was 
not  payable  till  it  was  seen  whether  the  contract  could 
be  completed,  and  the  Plaintiffs  could  have  no  lien  except 
upon  the  terms  of  completing  the  original  contract.  It 
18  upon  completion  that  interest  becomes  due,  although 
to  be  calculated  from  the  inception  of  the  contract. 


CHILD  V.  DOUGLAS. 

Augutt  1. 
npHIS  was  an  appeal  from  an  order  of  Vice-Chancellor     Before  The 
-^      Wood  granting  an  injunction  to  restrain  the  Ap-     ^^^^^  Jus- 
pellant  from  building  a  wall  in  contravention  (as  it  was  Acquiescence 

alleged)  of  a  covenant.     The  case  is  reported  below  in  >"  the  viola- 
-^r      -KT     f    Tk  ^  N       1  1      i.  A  11  1       tion  of  a  cove- 

Mr.  Kajfs  Reports  (a),  where  the  facts  are  fully  stated,     nant  to  a  cer- 
tain extent 
held  a  suf- 
The  covenant  in  question  was  that  the  covenantor,  his  ficient  objec- 

executors,  administrators  or  assigns,  would  not  erect  any  Je°?ocutonr  ap- 
building  within  a  certain  distance  from  the  street.     The  plication  for  an 
distance  was  left  in  blank  in  the  deedj  but  was  stated  in  against  a 
a  previous  agreement  between  the  parties.     The   De-  greater  viola- 
fendant  had  in  1847  built  a  wall  five  feet  high  at  right     Where  on  a 
angles  to  the  street  in  question  and  coming  close  up  to  j^Jfyn^on'to* 
it.     He  had  quite  recently  commenced  heightening  the  restrain  an  al- 
wall  with  the  intention  of  raising  it  to  the  height  of  o^f^ovenan^t 
fifteen  feet,  whereupon  the  plaintiff*  (who  in  1853  pur-  f^©  question 
chased  adjoining  property,  in  respect  of  which  he  claimed  peared  doubt- 
a  right  to  enforce  the  covenant)  filed  the  bill  in  the  present  ^'7Z?^^' 
suit  for  an  injunction,  and  obtained,  on  motion,  the  order  den  of  proof 
firom  which  this  appeal  was  brought.  PUintlffto 

show  that  the 

On  the  appeal  coming  on,  their  Lordships  inquired  convenience 

whether  the  parties  would  agree  to  treat  the  cause  as  if  ^^ '"  favour 
'^  °  .    of  granting 

it  the  injunction. 

(a)  Page  560. 
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it  had  come  on  for  hearing,  having  time  if  requisite  ti 
add  to  the  evidence;  but  no  agreement  to  that  effect ^ 
having  been  come  to,  the  case  was  heard  on  the  inter-*^ 
locutory  application  only. 

Mr.  Daniel  and  Mr.  Amphlett  were  for  the  Appellant.  :^ 

Mr.  Rolt  and  Mr.  Mujcheson  for  the  Respondent 

The  Lord  Justice  Knight  Bruce. 

This  is  not  a  case  of  nuisance  or  of  apprehended  i^mx 
intended  nuisance,  and  therefore  all  considerations  pec  ^^' 
liarly  belonging  to  such  a  case  are  irrelevant  to  the  pn^^ 
sent.     The  dispute  is,  as  to  a  supposed  violation  of      a 
contract,  alleged  on  one  side  and  denied  on  the  othe^^s*; 
and  the  points  for  decision  at  the  hearing  of  the  cau.  ^ 
will  be : — first,  whether,  by  the  covenant  mentioned      an 
the  bill  or  by  any  other  contract,  the  Defendant  \m  sis 
bound  himself  not  to  build  upon  a  piece  of  ground,  ^iz 
feet  wide,  intervening  between  the  front  of  his  house  a.^d 
the  causeway ;  secondly,  whether  (if  he  has),  a  boundaajiy 
or  fence  wall,  five  feet  or  fifteen  feet  high  (as  the  OB^Jse 
may  be),  is  a  breach  of  the  covenant  or  contract  (if  an  yj; 
thirdly,  whether,  if  there  is  such  a  covenant  or  contract 
which  is  binding  on  the  Defendant,  the  Plaintiff  is  4 
person  who  is  entitled  to  sue  upon  it  or  to  enforce   It; 
fourthly,  whether,  if  the  Plaintiff  is  otherwise  right,  the 
circumstance  that,  for  several  years  before  the  filing  of 
the  bill,  the  wall,  the  heightening  of  which  is  complained 
of,  existed  to  the  height  of  five  feet,  does  or  does  not 
constitute  such  a  case  of  acquiescence,  on  the  part  of  the 
Plaintiff,  as  to  preclude  any  interference  of  the  Court,  at 
least  on  an  interlocutory  application  such  as  the  pre- 
sent is. 

As  to  three  of  these  four  points,  the  present  impression 

upon 
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upon  my  mind,  on  the  materials  before  the  Court»  is  un- 
&¥oi]rable  to  the  Plaintiff's  case.  Stilly  if  the  act  in- 
tended  to  be  done  by  the  Defendant  were  one  which,  if  «. 

completed,  would  substantially  or  seriously  prejudice  the     ^ovolas^ 
Plaintiff  or  his  house,  I  should  probably  have  been  dis- 
posed, even  with  the  view  which  I  take  of  three  of  the 
points,  to  interfere  by  injunction  until  the  question  in 
dispute  could  be  decided  at  the  hearing. 

But,  considering  that  what  is  intended  by  the  Defen- 
dant is  not  substantially  mischievous,  not  seriously  pre- 
judicial to  the  Plaintiff,  and  having  the  impression,  which 
I  now  have,  that  he  will  probably  not  ultimately  succeed, 
I  apprehend  that  it  is  better  not  to  interfere  on  the  pre- 
sent occasion  by  injunction,  but  to  direct  the  motion  to 
stand  over  till  the  hearing,  the  Defendant  undertaking 
not  in  the  meantime  to  carry  the  wall  higher  than  fifteen 
iS^t  six  inches,  and  to  abide  by  any  order  which  the 
Court  may  make  as  to  removing  what  he  has  or  shall 
have  built.  It  must  be  understood,  that  this  is  dealt 
with  as  an  interlocutory  application  only,  and  that  the 
Court  will  consider  itself  at  liberty  to  decide  every  point, 
at  the  hearing,  as  it  may  then  think  just. 

The  Lord  Justice  Turner. 

This  case  ruses  questions  of  importance,  which  will 
have  to  be  decided  at  the  hearing.  The  Plaintiff  has 
elected  that  the  cause  shall  not  now  be  heard,  and  the 
question  therefore  now  to  be  decided  is  chiefly  one  of 
comparative  inconvenience.  On  the  Plaintiff's  side  there 
is  the  obstruction  to  the  view  from  his  house,  while  on 
the  part  of  the  Defendant  there  is  the  inconvenience 
of  being  overlooked.  It  is  difficult  to  decide,  on  which 
side  the  balance  of  these  inconveniences  turns.  But  the 
Plaintiff  is  the  person  applying  for  an  injunction,  and  it 
is  on  him  that  the  burden  lies  of  showing  that  his  incon* 

Vol.  V.  3D  D.M.G.    venience 
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In  the  Matter  of  the  DOVER  AND  DEAL  RAIL- 
WAY, CINQUE  PORTS,  THANET  AND 
COAST  JUNCTION  COMPANY, 

and 

In  the  Matter  of  the  JOINT  STOCK  COM- 
PANIES WINDING-UP  ACTS,  1848  and 
1840. 

Cases  of  CLIFTON  and  others. 

Nov,  9. 

nnmS  was  an  original  application  of  alleged  creditors,     Before  The 

"*•      who  had  made  claims  under  the  order  for  winding      Justices. 

up  the  above  Company.     The  application  was  made  on  Where  one 

the  ground  of  the  applicants  being  prejudiced  (as  they  havin^^^^'^ed 

alleged)  by  an  order  of  the  Lords  Justices  staying  all  to  pay  all 

proceedings  under  the  winding-up  order.     The  circum-  before^U?e* 

stances  attending  the  formation  and  winding  up  of  the  Master  and 

Company  are  stated  in  Mowatt  and  Elliott's  Case  (a),  winding  up  a 

and  Lord  LondeshorougKs  Case  (J).  Company,  ob- 

^  tamed  an  order 

to  stay  all  pro* 
After  the  latter  of  these  decisions,  and  on  the  8th  of  ceedings  un- 

May  1854,  their  Lordships  made  an  order  on  the  appli-  inVup^order" 

cation  of  Lord  Londesbarough,  staying  all  proceedings  without 

under  the  winding-up  order,  on  his  undertaking  to  pay  notice  of  his 

all  the  debts  proved,  and  all  the  costs.     The  present  application 

■^  *  claimants  who 

applicants  had  not  proved  debts  before  the  Master,  but  had  tendered 

had  carried  in  claims,  which   the  Master  had  directed  JiMter  proofs 

to  stand  over  for  further  evidence.     With  regard  to  two  of  alleged 

^  debts  which 
^^  had  stood  over 
(a)  Ante,  VoL  3,  p.  254.  (b)  Ante,  Vol.  4,  p.  411.         for  further  in- 

vestigation : — 
Heldf  that  the  claimants  were  entitled  to  have  this  obstruction  to  their  proceedings 
removed,  and  to  have  the  Master's  judgment  on  their  claims. 

The  official  manager  not  having  informed  the  Court  of  these  claims  when  the 
order  staying  proceedings  was  made,  was  not  allowed  his  costs  of  the  subsequent 
application. 

3D2 
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of  the  applicants  (Mr.  Hook  and  M 
Master  had,  in  1850,  made  an  orde 
deliver  up  certain  papers,  held  by  th< 
which  they  claimed  a  lien  for  their 
official  manager  being  directed  by  the 
sufficient  money  out  of  the  first  fund 
to  his  hands  to  pay  the  bills,  with 
taxation.  No  funds,  however,  had 
order  for  taxation  had  been  obtained 
Mr.  Thompson^  and  the  taxation  was 

The  present  application  was,  that  tl 
be  permitted  to  prosecute  their  claims 

Mr.  Follett  and  Mr.  Ooodeve,  in  su] 

The  58th  section  of  the  Winding- 
applicants  to  the  Master's  judgment 
any  debt  against  the  Company ;   and 
the  proceedings  ought  not  to  have 
their  backs. 

Mr.  Bacon  and  Mr.  Hishp  Clark 
borougk. 

The  applicants  are  not  prejudiced 
in  such  proof  as  they  could  make 
they  are  at  liberty  to  proceed  at 
JSadow  (a).  The  58th  section  expresi 
act  shall  not  increase  or  diminish  the 
The  object  of  the  Winding-up  Ac 
creditors,  but  to  facilitate  contributi( 
case,  there  is  now  to  be  no  contribute 
order  has  ceased  to  exist,  and  the  p 
were  properly  stayed. 

Mr.  Selwyn,  for  the  official  mana 

costs. 

(a)  5  Exck.  726. 
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3rae  Lord  Justice  Knight  Brucb.  18B4. 


These   claimants    have    not  completed   their   proof     cabbbop 

before  the  Master.    Their  claims  are  still  pending^  and      Clifton 
-,-,.,  ,       .i  ,  and  Others 

they  ought  to  be  at  liberty  to  proceed  as  if  no  order  to 

stay  proceedings  had  been  made.     When  we  made  the 

order  of  May  last,  we  were  not  informed,  as  we  ought 

to  have  been,  that  these  claims  were  still  in  existence. 

The  Lord  Justice  Turner. 

The  order  for  stajring  proceedings  was  made  in  the 
absence  of  these  parties,  and  the  Court  was  not  informed 
of  the  pendency  of  their  claims.  The  only  question, 
therefore,  is,  whether  there  is  anything  in  the  act  of  par- 
liament which  precludes  them  from  relief?  I  do  not 
think  that  there  is.  The  73rd  section  says,  "  that  cre- 
ditors shall  exhibit  such  proof  as  they  may  be  able/' 
and  they  are  clearly  entitled,  after  such  proof,  to  the 
Master's  decision  upon  the  question  of  debt  or  no  debt  (a). 
There  has  been  no  doubt  very  great  delay,  but  the  pro- 
tracted litigation  in  this  matter  may  account  for,  and  is 
soiae  excuse  for  it.  The  present  claimants,  Mr.  Clifton 
and  the  two  others,  must  have  liberty  to  proceed  before 
the  Master.  As  to  the  solicitors,  they  must  have  liberty 
to  proceed  with  the  taxation  ;  and  the  motion  must  stand 
over  until  the  taxation  is  completed. 

The  Lord  Justice  Knight  Bruce. 

The  order  will  be,  that  Mr.  Clifton^  and  the  two  other 
claimants,  shall  be  at  liberty  to  proceed  before  the  Master 
upon  their  respective  claims,  as  if  no  order  for  staying 
proceedings  had  been  made.  The  taxation  of  the 
bills  of  the  solicitors  will  also  proceed  as  if  no  such 
order  had  been  made.  Any  defence  upon  the  ground 
of  delay,  or  otherwise,  will  be  open  to  Lord  Londes^ 
horoughf  and  the  official  manager.     The  order  will  be 

without 
(a)  See  TtrreU  v.  Hutton,  4  Houte  ofL,  Ca,  1091. 
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Cases  of 

Clifton 
and  Others. 


without  prejudice  to  any  other  question,  and  the  cosi 
of  all  parties  will  be  reserved.  We  do  not  give  th( 
official  manager  his  costs,  as  he  did  not  inform  th< 
Court,  when  the  order  of  May  last  was  made,  that  thi 
claims  were  still  pending. 


In  the  Matter  of  the  UNIVERSAL  SALVAGS-fi 
COMPANY  and  of  the  JOINT  STOCT  K 
COMPANIES  WINDING-UP  ACTS  1»^^ 
and  1849. 


MURRAY'S  EXECUTORS'  CASE 

Nov.  9^ 

Befort  Tht 

Lords 
Justices. 

The  7  &  8 
FW.  c.  110, 
s.  29,  re- 
quiring that  a 
contract  or 
dealing  be- 
tween a  Com- 
pany and  any 
director  shall 
be  submitted 
for  confirma- 
tion '*  to  the 
next  general 
or  special 
meeting  of  the 
shareholders, 
to  be  sum- 
moned for  that 
purpose,"  Held 
to  mean  that 

the  contract  or  dealing  shall  be  submitted  either  to  the  next  general  meeting  of  ^ 
shareholders,  or  to  a  special  meeting  of  the  shareholders  summoned  for  that  particul 
purpose. 

Where  a  report  was  read  and  adopted  at  a  general  meeting,  and  contained  a  not 
of  a  resolution  respecting  an  advance  of  money  by  directors  of  the  Company: — H 
that  it  was  a  sufficient  submission  to  the  shareholders  of  the  terms  of  the  adva' 
supposing  it  to  be  a  contract  or  dealing  within  the  meaning  of  the  above  section,  \ 
which  guare. 

The  case  of  Tevertham  v.  Cameron's  Coalbrook,  ^c,  RailuHty  Compamf  (3  Dc  G 
296)  observed  upon. 


rriHIS  was  a  motion,  by  special  leave,  on  behalf    of 
the  executors  of  the  Honorable  Charles  Jammef 
Murray,  deceased,  to  discharge,  reverse  or  vary  the  cer- 
tificate of  Master  Richards,  the  Master  charged  with 
the  winding  up  of  the  above  Company,  dated  the  fXkb 
July  1851«,  whereby  he  certified  that  he  had  disallowed 
the  claim  of  the  executors  against  the  company  for  a  sum 
of  300/.  and  interest  from  the  4th  May  1847  in  respect 
of  money  at  that  time  lent  to  the  Company.     The  fol- 
lowing were  the  facts  of  the  case  as  they  appeared  <m 
the  proceedings. 


The  Company  was  projected  in  1844,  and  obtained  a 

certificate 
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certificate  of  complete  registration  under  the  Joint  Stock 
Companies'  Registration  Act,  7  &  8  Vict  c.  110,  on  the 
9th  January  1846.  The  Deed  of  Settlement  of  the 
Company  was  dated  the  18th  August  1845,  and  under 
it  (clauses  1^1  and  124)  the  directors  had  power  to 
borrow  money  on  bills  or  notes  with  the  consent  of 
the  proprietors,  with  a  restriction  not  to  give  notes, 
bonds  or  securities  for  the  payment  of  money  exceeding 
10,000/. 


1854. 

Murray's 

Executors' 

Case. 


Mr,  Murray ^  the  Appellants'  testator,  was  a  director 
of  the  Company  on  and  previously  to  the  1st  August 
1845,  and  he  continued  to  be  a  director  down  to  the 
4<h  May  1848.  At  a  meeting  of  directors,  held  on 
the  24th  April  1846,  a  resolution  was  passed,  that  it 
was  the  duty  of  the  directors  as  a  preliminary  measure 
to  raise  money  among  themselves  by  advancing  indi- 
vidually the  sum  of  300Z.  each  on  loan  notes  of  the 
Company,  so  as  to  supply  funds  for  payment  of 
pressing  debts.  On  the  1st  May  1846,  a  resolution 
was  passed  that  promissory  notes  of  the  Company  should 
be  signed  by  two  directors,  and  countersigned  by  the 
secretary,  for  repayment  at  twelve  months  with  interest 
at  five  per  cent,  of  the  advances  made  by  the  directors 
in  pursuance  of  the  resolution  of  the  24th  April.  In 
consequence  of  these  resolutions  Mr.  Murray  advanced 
SOO/.,  which  was  secured  by  a  promissory  note,  dated  the 
1st  May  1846,  payable  twelve  months  after  date;  and 
this  note  was  renewed  on  the  4th  May  1847  by  the  note 
in  respect  of  which  the  present  claim  was  made  ;  which 
bore  date  the  4th  May  1847,  and  was  made  by  two  of 
the  directors  of  the  Company,  who  thereby,  on  behalf  of 
the  Company,  promised  to  pay  to  Mr.  Murray  or  his 
-  order  800/.,  with  interest  at  five  per  cent.,  for  value  re- 
ceived by  the  Company. 


It 
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1854.  It  appeared  that  the  first  annual  general  meetii^  of 

^^^  the  Company  was  held  on  the  30th  July  1846,  and  at 
ExBcuTORs'  that  meeting  a  report  by  the  secretary  et  the  ^Company 
^^*'*  was  read,  which,  among  other  matters,  mentioned  in. 
distinct  terms  the  resolution  of  the  S4th  AprU  1846 
above  stated :  at  this  meeting  auditors  were  appointed^ 
and  the  meeting  was  adjourned  to  the  ^th  October  to 
receive  the  report  of  the  auditors.  The  adjoometi 
meeting  was  held  on  the  29th  October  1846  accordingly: 
the  minutes  of  the  proceedings  of  the  former  meeting 
were  read  and  adopted,  together  ¥nth  the  secretary's 
report,  and  a  report  which  had  in  the  meantime  beeo 
made  by  the  auditors,  dated  the  a6th  of  October  1846, 
with  the  balance  sheets  of  the  accounts  of  the  Company 
prefixed  to  it :  a  vote  of  thanks  was  also  passed  to  the 
directors  in  terms  "  for  their  liberal  and  honourable  coo- 
duct  in  their  resolution  of  the  S4th  April  last  to  rane 
amongst  themselves — by  advancing  individually  the  sum 
of  300/.  each  on  loan  notes  of  the  Company — a  fund  to 
supply  payment  of  the  then  pressing  debts  of  the  Com- 
pany." In  the  balance  sheet  prefixed  to  the  auditors' 
report  the  following  entry  appeared  under  the  head  of 
'^  Liabilities,  18th  Jufy  1846,— ^promissory  notes,— 
bankers,  Jones,  Lloyd  &  Co.,  1,500/. ;  directors  for  loans 
to  the  Company — Hon.  Charles  James  Murray,  800/.; 
Mr.  Christopher  Land,  SOO/.;  Lieutenant-Colonel  Coffin^ 
R.A.,300/.;  Dr.  ifar*Aa//,SOO/.;  Captain  PHct,  ILN., 
300/." 

It  was  admitted  that  the  800/.  advanced  by  Mr.  Mwrray 
had  never  been  repaid,  and  it  was  not  contended  that  the 
money  had  been  otherwise  than  properly  applied.  The 
claim  of  the  executors  was,  however,  resisted  by  the  ofli- 
cial  manager  before  the  Master,  and  the  point  taken  was, 
that,  under  the  circumstances  of  the  case  and  having* 
regard  to  the  provisions  of  the  ^th  section  of  the  Act 

7  &  8  Vict. 
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7  &  8  VieL  c.  110^  the  debt  was  not  one  which  could  be        1S54. 
pffoved  against  the  Company,  being  a  contract  or  dealing      ^^v^ 
by  a  director  with  the  Company  and  not  confirmed  as    Exbcutorb' 
the  act  required.     The  Master  acceded  to  this  view  of        Ca»b. 
the  case  and  certified  accordingly :   he  considered  the 
words  of  the  section  in  reference  to  the  confirmation  by 
the  shareholders  of  transactions  of  this  nature  to  mean, 
'^  the  next  general  meeting  to  be  summoned  for  that  pur- 
pose or  special  meeting  to  be  summoned  for  that  purpose;'' 
and  that,  therefore,  there  had  not  been  in  the  present 
instance  sufficient  notice  given  of  the  meeting  to  enable 
the  shareholders  to  know  of  the  transaction  in  question. 
The  executors  now  appealed  as  above  stated. 

The  29th  section  of  the  Act  7  &  8  Vict.  c.  110,  on 
which  the  question  turned,  provides,  that  if  any  director 
"  be  either  directly  or  indirectly  concerned  or  interested 
in  any  contract  proposed  to  be  made  by  or  on  behalf  of 
the  Company,  whether  for  land,  materials,  work  to  be 
done,  or  for  any  purpose  whatsoever  during  the  time  he 
shall  be  a  director,  he  shall  on  the  subject  of  any  such 
contract  in  which  he  may  be  so  concerned  or  interested 
be  precluded  fi*om  voting  or  otherwise  acting  as  a  direc- 
tor ;  and  that  if  any  contract  or  dealing  (except  a  policy 
of  assurance,  grant  of  annuity  or  contract  for  the  purchase 
of  an  article,  or  of  service  which  is  respectively  the 
subject  of  the  proper  business  of  the  Company,  such 
contract  being  made  upon  the  same  or  the  like  terms  as 
any  like  contract  with  other  customers  or  purchasers) 
shall  be  entered  into  in  which  any  director  shall  be  in- 
terested, then  the  terms  of  such  contract  or  dealing  shall 
be  submitted  to  the  next  general  or  special  meeting  of 
the  shareholders  to  be  summoned  for  that  purpose ;  and 
that  no  such  contract  shall  have  force  until  approved  and 
confirmed  by  the  majority  of  votes  of  the  shareholders 
present  at  such  meeting.*' 

The 


Murray's 
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The  11th  article  of  the  25th  section  of  the  same  act 
provides,  that  a  completely  registered  Company  may 
ExBcuTORs'    *'  make  from  time  to  time  at  some  general   meeting  of 
^^^'*        shareholders,  specially  summoned  for  the  purpose,  bye- 
laws  for  the  regulation  of  the  shareholders,  members, 
directors  and  officers  of  the  Company." 

Mr.  Bacon  and  Mr.  BaggctUay,  for  the  Appeal. 

The  loan  was  one  which  it  was  perfectly  competent, 
for  the  directors  to  make ;  and,  looking  at  tlie  proceedings 
at  the  meetings,  and  the  adoption  of  the  reports  of  the 
secretary  and  auditors,  it  is  impossible  to  say,  that  the 
shareholders  had  not  due  notice  of  the  transaction,  or 
that  there  had  not  been  a  confirmation  of  it  by  them, 
within  the  meaning  of  the  statute,  which  cannot  be 
properly  construed  as  requiring  a  general  meeting  to  be 
summoned  for  the  purpose  of  the  confirmation.  The  case 
of  Teversham  v.  Cameron's  Coalbrook  Steam  Coal  and 
Swansea  and  Lcugher  Railway  Company  (a),  decided  on 
demurrer  by  the  Lord  Justice  Knight  Bruee^  when 
Vice-Chancellor,  was  relied  on  before  the  Master,  and 
apparently  led  him  to  decide  against  the  claim ;  but  it 
does  not  precisely  appear  from  the  report  under  what 
circumstances  the  loan  there  was  made,  and  at  all  events 
there  was  no  confirmation  by  the  shareholders. 

\^The  Lord  Justice  Knight  Bruce. — If  all  that  was 
material  of  the  bill  is  stated  in  the  report,  that  case  may 
deserve  further  consideration.] 

Mr.  Selun/n,  for  the  official  manager,  in  support  of  the 
Master's  decision. 

It  was  immaterial  whether  the  transaction  here  was 
bon&  fide ;  it  was  a  contract  or  dealing  of  the  kind  pro- 

M  hibited 

(a)3DeG.^S.  296. 
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hibited  by  the  statute,  and  could  only  be  made  valid  by  1854. 
the  means  there  pointed  out,  namely,  by  being  submitted  ''^*^-^ 
to  the  shareholders  for  their  approbation,  and  being  sane-  Exbcotors' 
tioned  by  them  at  a  meeting,  whether  general  or  special,  Cask. 
summoned  for  that  purpose.  The  decision  of  Tever- 
sham  V.  Cameron's  Coalbrook,  ^c.  Railway  Company 
has  never  been  impeached,  but  on  the  contrary  was  fol- 
lowed by  the  late  Vice-Chancellor,  Sir  J.  Wigram,  in  a 
case  not  reported.  The  Master  has  put  a  right  construc- 
tion on  the  words  of  the  act.  The  requisite  notice  of 
the  transaction  was  not  given  previously  to  the  general 
meeting  in  July,  and  whatever  was  done  at  the  adjourned 
meeting  in  October  must  be  taken  in  reference  to  the 
original  meeting.  The  eleventh  clause  of  the  twenty-fifth 
section  of  the  act  shows  what  is  meant  by  the  words 
used  in  the  twenty-ninth  section ;  and  that  a  notice 
may  and  ought  to  be  given  of  a  particular  subject 
in  reference  to  a  general  meeting.  The  act  also  re- 
quires that  the  terms  of  the  contract  should  be  submitted ; 
and  there  is  nothing  to  show  that  this  was  done  in  the 
present  case.  Therefore,  neither  as  regards  the  notice, 
nor  as  regards  the  submission  of  the  terms  of  the  contract, 
have  the  provisions  of  the  statute  been  complied  with ; 
and  the  consequence  is  that  the  claim  must  be  disallowed. 

The  Lord  Justice  Turner. 

We  need  not  trouble  you,  Mr.  Bacon,  for  a  reply. 
The  Master  has  acted  very  properly  in  asking  for  the 
decision  of  the  Court,  especially  after  the  judgment  pro- 
nounced in  Teversham's  case.  Whether  the  decision  in 
that  case  is  one  to  be  adhered  to  under  all  circumstances 
I  need  not  determine  now,  but  I  should  require  much 
consideration,  before  I  said  anything  to  impeach  that 
case;  I  should  hesitate  long -before  I  gave  any  opinion 
at  variance  with  it.  This  case,  however,  is  not  go- 
verned by  it,  because  there  no  question  of  confirmation 

arose 
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1854.       arose  in  that  case,  land  the  act  of  parliament  provides 

^■^^^^^^^^      that  a  contract  such  as  that  now  in  qaestion  may  be 

Executors'    confirmed ;   it  is  to  be  submitted  to  the  ahareholdera 

Casb.  ^i  a  meeting,  described  as  the  next  general  or  special 
meeting  of  the  shareholders  to  be  summoned  for  diat 
purpose.  It  is  said  in  the  first  place,  that  the  transac- 
tion here  was  not  submitted  to  the  next  general  meeting 
of  the  Company  within  the  meaning  of  the  act,  because 
the  words  of  the  act  import  that  there  must  be  a  summons 
applying  to  a  general  meeting  stating  the  special  matter, 
and  reference  is  made  to  the  eleventh  article  of  the  twenty- 
fifth  section,  which  speaks  of  a  general  meeting  specially 
summoned.  That,  however,  differs  from  the  language  of 
the  twenty-ninth  section:  the  words  **for  that  purpose" 
are  omitted ;  and,  on  looking  at  the  twenty-ninth  seetioD, 
it  is  clear  that  the  word  ''  next"  does  not  apply  to  the 
words  ''  special  meeting,"  and  that  the  words  ''  next 
general  meeting**  are  not  connected  directly  with  the 
words  *'  special  meeting,"  or  with  the  following  words, 
''for  that  purpose.**  I  think  the  true  construction  is, 
that  these  arrangements  are  to  be  submitted  to  the  next 
general  meeting  or  to  a  special  meeting,  summoned  for 
that  purpose. 

Then  it  is  said,  that  there  was  no  sufficient  submission 
of  the  terms  of  the  contract  I  do  not,  however,  agree 
in  this,  for  there  was  a  report  containing  a  notice  of 
the  resolution  for  these  directors  advancing  the  money : 
this  report  was  read  at  the  general  meeting,  that  meeting 
was  adjourned  to  October,  and  in  the  meantime  the  report 
of  the  auditors  stated  the  advances.  This  report  was  adopted 
and  confirmed  at  the  adjourned  meeting ;  and  whether  it 
contained  a  specific  reference  to  the  promissory  notes  or 
not,  I  think  that,  taking  it  in  connection  with  the  represen- 
tation to  the  general  meeting,  itamounted  to  a  representation 
of  a  loan  to  the  Cx)mpany  on  the  security  of  promissory 

notes. 
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notes.     On  that  intimation  it  was  competent  for  any        1854. 
shareholder  to  have  raised  the  question^  and  taken  the      ^^^^-w 
opinion  of  the  meeting  whether  the  transaction  should    Executors' 
be  confirmed  or  not.      It  appears,  however,  that  the        ^^'** 
report  was  adopted,  and  a  resolution  of  thanks  passed  to 
the  directors  in  especial  reference  to  the  transaction.     I 
think  therefore  that  there  was  a  sufficient  communication 
to  the  shareholders  of  the  terms  of  the  contract,  and  that 
the  present  claim,  both  for  principal  and  interest,  must 
consequently  be  allowed.     I  do  not  intend  to  give  any 
opinion   with  respect  to   the   decision   in   TeversJumCi 
case. 

Hie  Lord  Justice  Knight  Bruce. 

I  likevrise  accede  to  the  propriety  of  the  course  taken 
by  the  Master  in  this  case,  though  I  do  not  consider  it 
to  be  gOTemed  by  TevershasrCs  case.  On  the  point 
whether  tfiat  was  rightly  decided,  it  is  unnecessary  for 
DM  to  say  anything,  and  I  give  no  opinion.  It  seems  a 
just  inference  firom  the  materials  before  the  Court,  that  if 
this  money  had  been  lent  by  a  stranger,  at  interest  or  not, 
he  would  have  been  entitled  to  recover,  and  also  that  the 
money  was  applied  to  the  legitimate  purposes  of  the 
Company.  I  therefore  think,  that  the  principal  sum 
ought  to  be  allowed;  and  as  to  the  interest,  though  I 
have  more  doubt,  yet  as  my  learned  brother  is  clear  also 
on  thaty  and  as  the  inclination  of  my  own  opinion  is  the 
same  way,  I  shall  concur  in  the  whole  of  the  conclusion 
at  which  he  has  arrived. 
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Nov,  10. 

Before  The 
Lords  Jui- 

TICBS. 

The  words 
"  from  and  im- 
mediately 
after  his  de- 
cease" follow- 
ing a  limita- 
tion for  life, 
in  general 
point  out  the 
order  of  limi- 
tation merely. 
Where  there- 
fore a  testator 
revoked  a 
limitation  for 
life,  which 
was  followed 
by  those 
words,  intro- 
ducing subse- 
quent limita- 
tions, Held 
that  the  re- 
mainders were 
accelerated. 


LAINSON  V.  LAINSON. 

rflHIS  was  an  appeal  from  a  decree  of  the  Master  of 
the  Rolls  on  the  construction  of  a  will.     The  csse^ 
is  reported  in  the  18th  volume  of  Mr.  JBeavan*s  Re^ 
ports  (a). 

The  testator  John  Lcdnson  devised  his  freehold  estates 
to  three  trustees^  upon  trust  to  pay  certain  annuities  to 
his  wife  for  life,  and  to  his  son  John,  until  he  should 
attain  the  age  of  thirty  years  ;  and,  from  and  after  such 
time  as  his  son  should  have  attained  his  age  of  thirty 
yearsy  or  should  have  died  under  that  age,  upon  further 
trust  to  pay  the  rents  to  his  son  John  Lainsan,  for  and 
during  the  term  of  his  natural  life^  in  case  he  should 
attain  the  said  age  of  thirty  years ;  and,  from  and  imme- 
diately after  his  decease,  whether  he  should  or  should 
not  live  to  attain  the  age  of  thirty  years,  to  stand  seised 
of  and  interested  in  all  the  testator's  said  freehold  estates 
in  trust  for  the  first  and  every  other  son  of  his  said  son 
John  Lainson  successively  in  tail,  with  divers  remain- 
ders over;  and  with  an  ultimate  remainder  to  the  tes- 
tator's own  right  heirs.  The  residuary  personal  estate 
was  bequeathed  on  trust  to  invest  in  freehold  or  lease- 
hold property,  which  was  to  be  held  upon  the  same 
trusts  as  the  freeholds. 


By  a  codicil  the  testator,  after  reciting  that  his  son 
had  married,  and  that  the  testator  had  entered  into  a 
bond,  as  a  settlement  on  the  marriage,  the  testator  re- 
voked 


(e)  Page  1. 
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roked  the  trust  to  pay  the  rents  to  John  Lainson,  and, 
n  substitution  for  such  provisions^  he  directed  the  trus- 
ees  to  pay  the  son  an  annuity  of  300Z.  a  year  for  his  life, 
Q  addition  to  a  former  annuity  secured  to  him.  And  the 
estator  thereby  continued  to  his  said  son  the  same  power 
if  jointuring  and  portioning  as  if  he  had  been  entitled  to 
he  rents  for  life. 


766 


1864. 


The  testator  died  on  the  15th  of  June  1844|  leaving 
fohn  Lainsan,  his  eldest  son,  his  heir  at  law.  John 
Lains(m  the  son  attained  the  age  of  thirty  in  I8469 
laving  had  a  son  born  in  1845. 

The  Master  of  the  Rolls  held,  that  the  codicil  operated 
IS  an  acceleration  of  the  estate  of  the  grandson,  and  did 
not  create  an  intestacy. 

From  this  decision  the  heir  at  law  appealed. 

Mr.  C.  P.  Cooper  and  Mr.  Grreene,  for  the  Appellant, 
referred  to  Fitch  v,  Webber  (a) ;  Tregonwell  v.  Syden^ 
kam  (J) ;  Carrick  v.  Errington  (c). 

Mr.  Uoyd  and  Mr.  Speedy  for  the  grandson,  cited 
FuUer  v.  Fuller  (d) ;  Sidney  v.  Shelley  (e) ;  Gravenor  v. 
JBallum  (f) ;  Jackson  v.  Hurlock  (y) ;  Carrick  v.  Erring^ 
ton  (A) ;  Shepherd^i  Touchstone^  p.  436. 

Mr.  WUlcock  and  Mr.  Messiter  were  for  the  Plain- 
tiA. 


The 


(a)  6  Hare,  145. 
lb)  3  Doto.  206. 
(c)  2  P.  W.  361. 
ii)  Cro.  EliM.  422. 


(e)  19  Fet.  352. 
(/)  Amb.  643. 
(g)  Amb.  487. 
(A)  2  P.  W.  361. 
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The  Lord  Justice  Knight  Bruce. 

It  is  to  be  regretted,  that  a  slip  in  the  preparation  of 
this  codiciI'-(a  slip  by  way  of  omission) — has  rendered 
an  argument  on  the  testator's  intention  maintainable  and 
necessary— has  rendered  it  necessary  to  attend  to  the 
whole  of  the  codicil  from  beginning  to  end.  It  is,  how- 
ever, less  to  be  regretted  in  this,  than  in  many  other 
cases,  because  an  attentive  or  even  a  slight  considentioD 
of  the  whole  codicil  renders  it  clear  beyond  a  doubt, 
what  was  really  the  testator  s  meaning ;  namely,  that  the 
previous  life  estate  given  to  his  son  should  be  abolished, 
in  favour  of  those  who  were  to  come  after,  subject  onlj 
to  the  express  provision  made  by  the  codicil  for  his  sod's 
benefit.    The  appeal  must  be  dismissed  with  costs. 

The  Lord  Justice  Turner. 
The  question  in  this  case  is,  not  whether  an  intention 
is  to  be  collected  in  favour  of  the  testator's  son  and  heir 
(who  requires  no  intention  in  his  favour);  but  whether 
there  is  an  intention  in  favour  of  the  grandson.   The 
question  may  be  considered  in  two  points  of  view ;  fin^ 
as  regards  the  will ;   secondly,  as  regards  the  codidL 
By  the  will,  the  estate  is  giwn  upon  trust  for  the  tes- 
tator's son  for  life;  and,  from  and  immedialdy  after  his 
decease,  upon  trust  for  his  first  and  other  sons  io  tnL 
These  words  may  have  one  of  two  imporlSy  either  UhC 
the  grandson  was  to  take  nothing  till  after  the  death  of 
his  father,  or  else  merely  to  show  the  order,  of  the  limi- 
tations, through  which  the  estate  was  to  pass.    I  tib 
the  cases  cited  to  establish  the  proposition,  that,  primi 
facie,  these  words  are  to  be  understood  as  denoting  the 
order  of  succession  of  the  limitations.     Is  there  then 
anything  in  the  will  to  lead  to  a  different  conclonont 
I  can  see  nothing.     If  John  Lainson  had  died,  there 
can  be  no  doubt  that  the  grandson  would  have  oome 

into 
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into  possession  immediately;  and  what  difierence  does  it 
make,  whether  the  previous  estate  is  removed  by  death 
or  by  revocation  ?  The  words  of  the  codicil  seem  to  me 
to  confirm  this  view.  It  is  the  clear  intention  of  the  will 
to  dispose  of  all  the  estate  for  the  benefit  of  the  testator's 
son,  and  his  issue.  The  codicil  does  not  at  all  alter  this 
intention^  but  only  changes  the  order  of  succession  in 
which  the  devisees  are  to  take.  No  doubt^  a  will  might 
be  drawn  in  such  a  way  as  to  show  an  intention  that  the 
remainderman  should  not  take  till  afier  the  death  of  the 
first  devisee ;  but  there  is  nothing  in  this  codicil  to  show 
such  an  intention.  I  agree  that  the  appeal  must  be  dis- 
missed with  costs. 


1854. 


GIBSON  V.  GOLDSMID. 


Nov.  14,  15, 
18. 


THIS  was  an  appeal  from  the  decision  of  the  Master     Befdre  The 
Lords  Jus- 
of  the  Rolls,  in  substance,  refusing  to   decree  a        tices. 

specific  performance  of  an  agreement  for  the  transfer  of  The  rule  that 

fifty  shares  in  a  Prussian  Gas  Company,  except  on  the  equity  must 

terms  of  the  Plaintiff*  fulfiling  on  his  part  a  covenant  for  ^®  equity.  i« 
.    ^         .  .^..^  .  .1,^     restricted  to 

iDaemnity,  contained  in  the  same  instrument  with  the  an  equity  in 

.greement  sought  to  be  enforced.  ITbRmiS^ 

of  the  suit 
The  agreement  was  contained  in  a  deed  of  dissolution  therefore  in  a 

of  partnership,  dated  the  3rd  of  October  1851.    The  deedofdisso- 
*  *^'  ,  lution  of  part- 

deed  nership,  one 
partner  as- 
sisned  certain  foreign  shares  (which  were  recited  to  be  transferable,  as  it  was 
bdieyed,  by  delivery),  and  covenanted  for  further  assurance ;  and  the  other  partner 
oovenanted  to  indemnify  the  former  against  certain  liabilities;  and  it  afterwards 
appeared  that  the  shares  were  not  transferable  by  delivery,  but  re<^uired  a  formal 
act  to  complete  the  assignment:— He/</,  in  a  specific  performance  suit  instituted  by 
the  assignee  of  the  shares,  that  he  was  entitled  to  have  the  assignment  completed, 
although  there  might  in  the  meantime  have  been  on  his  part  a  failure  to  perform  the 
covenant  of  indemnity. 

Vol.  V.  3E  D.M.O. 
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deed  recited  that  difierences  bad  arisen  between 
parties  thereto^  that  it  had  been  agreed  that  the  Defe 
ant  OoUUmid  and  another  should  make  the  aasignni 
and  assurances  and  enter  into  the  covenants  and  agi 
ments  thereinailer  contained,  and  that,  in  consideral 
of  their  so  doing,  the  Plaintiff  Oibson  and  John  GraJ 
should  jointly  enter  into  the  releases  and  execute  the 
demnity  thereinafter  contained  on  their  parts.  It  furt 
recited  that  John  Grafton  and  the  Defendant  Oddm 
(as  such  partners  as  therein  mentioned)  were  posses 
of  various  shares  therein  specified  by  their  numbers, 
eluding  fifly  shares  in  the  JEscheveiler  Gras  Comp 
and  one  hundred  and  seventy  shares  in  the  Cologne  i 
Company.  It  then  recited  as  follows  "And  whereas 
the  said  several  shares  hereinbefore  named  are,  it  is 
lieved,  transferred  by  delivery  of  the  certificates 
vouchers  for  the  same.'*  By  the  witnessing  part  of 
deed  Grafton  and  Goldsmid  assigned  to  CHbsan  i 
Grafton,  their  executors,  administrators  and  assij 
their  fifty  shares  in  the  JEscheveiler  Gas  Company  ** 
gether  with  all  and  all  manner  of  benefit,  interest,  cL 
and  demand  of  them  the  said  John  Grafton  and  Edim 
EUden  67o2isi7ttW  jointly  and  severally  therein  and  thi 
to :"  and  Goldsmid  thereby  for  himself,  his  heirs,  e 
cutors  and  administrators,  covenanted  with  Cfibson  i 
John  Chrafton,  their  heirs,  executors,  administrators  i 
assigns,  that  he  would,  whenever  thereto  reasonably 
quired,  at  the  request,  costs  and  charges  of  the  part] 
parties  requiring  the  same,  make,  do  and  execute  all  si 
further  acts,  deeds,  matters  and  things  that  might 
required  as  he  lawfully  could  or  might,  or  as  should 
in  his  power  and  ability,  for  the  purpose  of  efifectuat 
the  transfers  and  assignments  thereby  made  and  for  n 
ing  the  shares  and  other  estates  and  effects  thereby 
signed  in  Gibson  and  Grafton.  By  another  witness 
part  CUbson  and  Grctfton,  in  consideration  of  the  premi 
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and  of  the  assignment  and  transfer  thereinbefore  made  to  1864. 
them  by  Goldsmid,  covenanted  to  indemnify  Goldsmid, 
his  heirsy  executors  and  administrators,  and  his  and  their 
estates  and  effects,  of,  from  and  against  the  copartnership, 
debts  and  liabilities  of  the  several  respective  firms  therein 
mentioned  which  were  in  subsistence  and  due  and  owing 
at  the  date  of  the  agreement,  and  from  and  against  all 
specialities  which  Goldsmid  at  any  time  theretofore  had 
executed  as  a  partner  in  the  firms  during  the  copartner- 
ship. 

Subsequently  to  the  execution  of  the  deed  GraftotCs 
interest  in  the  Escheveiler  shares  became  vested,  by 
assignment,  in  Gibson  the  Plaintiff! 

It  was  afterwards  discovered  that  the  shares  were  not 
transferable  by  delivery,  but  that  a  formal  transfer  was 
necessary.  CHbsan  thereupon  requested  Goldsmid  to 
make  the  requisite  transfer  in  conformity  with  the  terms 
of  the  covenant  for  further  assurance,  but  Goldsmid 
declined  unless  Gibson  would  repay  to  him  250/.,  which 
be  alleged  that  he  had  been  in  the  mean  time  obliged  to 
pay  in  respect  of  a  debt  to  which  GibsovCs  covenant  of 
indemnity  extended. 

The  Plidntiff*  thereupon  instituted  this  suit  for  the 
specific  performance  of  the  covenant  for  further  as- 
surance* 

The  Master  of  the  Rolls,  at  the  hearing,  made  a  decree 
for  an  account  of  what  had  been  paid  or  discharged  by 
CMdsmid  since  the  date  of  the  indenture  of  October 
1851  in  respect  of  the  liabilities  of  the  partnership,  and 
that  the  Escheveiler  shares  should  be  transferred  to  the 
Plaintiff*  upon  payment  of  what  had  been  paid  by  the 
Defendant  in  respect  of  the  liabilities  of  the  partnership 
3E2  and 


Gibson 

V. 
GOLDBMID. 
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and  of  the  taxed  costs  of  the  suit.    The  case  is  reported 
below  by  Mr.  Beavan(a). 

From  this  decree  the  present  appeal  was  brought. 

Their  Lordships  directed  the  counsel  in  the  first  in- 
stance to  assume  the  Plaintiff  to  be  indebted  to  the 
Defendant  on  the  covenant  of  indemnity,  which  was  one 
of  the  points  in  dispute. 

Mr.  Glasse  and  Mr.  T.  H.  Terrell  for  the  Plaintiff. 

The  contract  was  complete  in  equity,  and  we  only  aak 
to  have  legal  effect  given  to  it  by  a  formal  act.  That 
cannot  depend  upon  the  covenant  to  indemnify.  The 
assignment  of  the  shares  now  turns  out  to  be  formally 
incomplete,  but  was  supposed  to  be  complete  at  the  time 
of  the  execution  of  the  deed.  Nothing  was  intended  to 
be  deferred  or  reserved.  [The  Lord  Justicb  Knight 
Bruce.  Is  not  the  question  in  the  case  as  to  the  ap- 
plication of  a  maxim,  not  always  easy  to  understand  or 
apply,  that  he  who  seeks  equity  must  do  equity  ?]  We 
submit  that  that  maxim  only  applies  to  executory  con- 
tracts ;  this  contract  was  complete. 

Mr.  R.  Palmer  and  Mr.  Waley,  for  the  Defendant 

It  is  not  a  question  of  condition  precedent.  If  a  person, 
not  choosing  to  rely  on  his  legal  remedy,  comes  here  for 
specific  performance,  he  must  show  that  he  has  performed 
the  agreement  so  far  as  it  had  to  be  performed  by  him  at 
the  time  of  the  application.  The  case  is  one  of  importance, 
involving  questions  which  must  fi^uently  arise  on  disso- 
lution deeds. 

The 

(a)  VoL  18,  p.  S8i. 
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The  following  cases  were  referred  to:— Searfe  v.  1854. 
Law  (a) ;  Ward  v.  Audland(b) ;  Hanson  v.  Keating  {c} ; 
Rawson  v.  Samuel  (rf) ;  Shish  v.  Foster  (e) ;  Meliontcchi 
V.  Royal  Exchange  Assurance  Company  (f);  Grand 
Junction  Canal  Company  v.  Dimes  (g);  Rawson  v. 
Samuel  (A) ;  Francis's  Maxims,  Maxim  1 ;  Fonblangue, 
Vol.  1,  p.  139. 

Mr.  Glasse,  in  reply. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

The  question  of  which  we  have  now  to  dispose  is,  ifoo.  ig. 
whether, — upon  the  assumption  against  the  Plaintiff  for 
every  present  purpose,  that  the  Defendant's  allegation  of 
his  right,  under  the  covenant  of  indemnity,  contained  on 
the  Plaintiff^s  part  in  the  deed  of  the  3rd  of  October, 
1851,  to  recover  by  suit,  against  the  Plaintiff,  a  present 
sum  of  money,  is  well  founded, — the  Plaintiff's  title  to 
relief  in  this  cause  is  obstructed  or  affected  by  that  cir- 
cumstance, a  question  which  ought,  I  conceive,  to  be 
answered  in  the  Plaintiff's  favour. 

The  relief  that  he  prays,  so  far  as  we  are  now  dealing 
¥rith  it,  is  to  compel  the  Defendant  to  do  a  formal  act  for 
the  purpose  of  completing  the  Plaintiff's  title  to  certain 
shares  in  a  continental  undertaking  called  the  JEscheveiler 
Company,  which  shares  (at  least  the  original)  were  ex- 
pressed and  meant  to  be  assigned  by  the  Defendant  to 
the  Plaintiff  and  Mr.  Grafton  by  the  deed  of  the  3rd  of 

October 

(a)  15  Sim.  95.  (0  1   Vet.  sen.  88. 

(b)  8  Beav.  201.  (J)  I  Eq.  Ca.  Ab,  8,  pi.  8. 
(f)  4  Hare,  1.  (g)  2  Mac.  ^  Gor.  285. 
(d)  Cr.  4-  Pk.  161.  (A)  Cr.  ^  Ph.  176. 
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1854.  October  186L  And  it  must,  I  think,  be  taken  to  have 
been  intended  by  the  Plaintiff  and  Defendant,  at  the 
time  of  executing  and  in  executing  the  deed,  that,  from 
the  moment  of  its  execution  by  them  and  Mr.  Grafton^ 
the  shares  should  be  placed  in  the  absolute  power  of 
Mr.  Gibson  and  Mr.  Grafton,  that  they  should  thence- 
forth be  the  sole  and  absolute  owners  of  them.  It 
appears,  however,  that,  according  to  the  law  or  regula- 
tions by  which  the  shares  are  governed,  some  act  beyond 
the  execution  of  the  deed  was  necessary,  or  is  considered 
— and  probably  with  reason  considered — to  have  been 
necessary  in  order  to  give,  on  the  Continent,  complete 
effect  to  that  intention, — a  formal  act,  which  it  is  (as  I 
have  said)  an  object — is  indeed  the  main  if  not  the  sole 
object — of  the  present  suit  to  oblige  the  Defendant  to 
do.  He  resists,  because  (as  he  alleges)  the  covenant  on 
Mr.  Gibson's  part,  which  the  deed  contains  to  indemnify 
the  Defendant  against  certain  actual  or  supposed  liabilities, 
has,  with  regard  to  another  property,  been  broken,  and 
because  the  breach  must  (he  asserts)  be  cured  and  re- 
medied before  a  decree  can  properly  be  made  effectual 
against  him. 

The  deed,  an  instrument  somewhat  artlessly  prepared, 
though  seeming  to  extend  to  a  considerable  variety  of 
subjects,  and  to  be  not  free  from  intricacy  or  complication 
in  its  provisions,  is  an  indenture  of  nine  parts,  to  whidi 
eight  persons  I  think  are  expressed  to  be  parties ;  and, 
so  far  as  it  can  be  material  now  to  mention  the  contents 
particularly,  runs  thus — [His  Lordship  read  the  portions 
of  the  deed  above  set  out.]  Mr.  Graftoris  interest  in 
the  JEscheveiler  shares  has  become  vested  in  Mr.  CUbson^ 
and  was  so  when  the  bill  was  filed. 

Now,  with  regard  to  the  indemnity  which  the  Defendant 
claims,  he  must,  I  conceive,  be  taken  to  have  beeii»  when 

they 
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ftbey  executed  the  deed,  content  to  rely  on  the  coTenant       1854. 
of  indemnity  contained  in  the  deed,  and  on  the  covenant 
only.     The  Defendant  alleges  agidnst  the  Plaintiff,  not 
any  wrong  or  omission  upon  his  part  previous  to  the 
dieed  or  contemporaneous  with  it,  but  a  wrong  of  com- 
■nisaion  or  omission  done  at  a  distinct  or  subsequent  time, 
Chough  in  breach  of  a  covenant  contained  on  his  part  in 
the  deed.    This  appears  to  me  to  form,  neither  legally 
^sior  equitably,  an  impediment  in  the  way  of  the  effectual 
mssertion  of  his  right  to  be  placed  in  the  position  in  which 
it  was  intended  that  he  should,  immediately  upon  the 
execution  of  the  deed  by  himself  and  Mr.  Goldsmid  and 
!Mr.  Chraftan,  be  placed ;  the  Plaintiff  having  done  all 
that  it  was  then  incumbent  on  him  to  do.     By  executing 
the  deed,  Mr.  GUbion  and  Mr.  Grafton  paid  the  price 
-tot  the  shares.    The  Defendant  contends  the  Plaintiff's 
position  to  be  that  of  a  party  to  a  contract  who,  having 
liroken  or  omitted  to  perform  a  material  term  of  it  on  his 
side,  sues  the  other  for  specific  performance  of  that 
other's  part  of  the  agreement.     But  I  do  not  accede  to 
this.     The  Plaintiff  agreed  to  give  a  covenant  of  indem- 
nity :  he  did  so.     His  subsequent  breach  of  it,  if  he  has 
broken  it,  forms  no  breach  of  the  agreement  to  give  it. 
His  covenant  of  indemnity  and  the  Defendant's  covenant 
as  to  the  shares  are  legally  independent  of  each  other,  it 
is  certain.     Lien,  equally,  and  set  off,  appear  to  me  to  be 
cot  of  the  case;  and  a  rule  perhaps  sometimes  mis- 
understood, perhaps  less  wide  in  meaning  than  in  ex- 
pression— the  rule  namely — that  a  Plaintiff  coming  for 
equity  must  do  equity,  is  without  application  in  the 
present  instance,  as  I  view  the  matter.     That  unity  of 
subject,  or  connection  between  subjects,  which  calls  it 
into  operation,  is  here,  I  think,  wanting ;  and  the  De- 
fendant must  be  left  to  sue  upon  his  claim  for  indemnity. 
He  cannot  efiectually  set  it  up  in  this  cause,  at  least 
according  to  my  opinion. 

1  desire 
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I  desire  to  be  understoodi  however,  as  not  intimating 
what  course  it  would,  in  my  judgment,  have  been  right 
to  take  if  we  had  not  been  satisfied  that  in  the  transaction 
of  October  1851  the  understanding  and  meaning  of  the 
parties  were  that,  from  the  time  of  the  execution  of  the 
deed  by  the  Plaintiff  and  Defendant  and  Mr.  QrafUm^ 
the  shares — the  original  EscheveiUr  shares — should  at 
once  and  absolutely  become  the  property  of  Mr.  Grafton 
and  the  Plaintiff;  or  if  the  Plaintiff  had,  to  the  De- 
fendant's damage,  acted  wrongfully  in  a  point  directly 
and  immediately  touching  the  shares  the  subject  of 
pursuit. 

The  Lord  Justice  Turnbr. 

The  bill  in  this  case  is  filed  for  the  purpose  of  com- 
pelling the  Defendant  to  do  all  such  acts  as  may  be  ne> 
cessary  for  transferring  to  the  Plaintiff  certain  shares  in 
the  JEscheveiler  Company,  which  are  mentioned  in  the 
bill. 

The  title  of  the  Plaintiff  rests  upon  a  deed  of  the  8rd 
of  October  1851,  which  had,  for  its  object,  to  put  an  end 
to  a  partnership  in  which  the  Plaintiff  and  Defendant 
were  concerned,  and  to  arrange  its  affairs.  And  the  deed 
contained  a  recital  (which  my  learaed  brother  has  re- 
ferred to),  that  the  shares  of  the  Company  are  it  is 
believed  transferred  by  delivery  of  the  certificates  or 
vouchers,  and  contains  an  assignment  of  those  particular 
shares,  and  a  covenant  by  the  Defendant  for  further 
assurance,  and  by  the  Plaintiff  a  general  covenant  of 
indemnity  against  all  the  liabilities  of  the  partnership. 


The  Defendant  resists  the  Pl^ntiff's  claim  to  have 
the  transfer  of  the  shares  perfected  upon  this  ground, 
that  the  Plaintiff  is  indebted  to  him  upon  the  covenant 
of  indemnity ;  he  insists  that  the  Plaintiff  is  not  entitled 

to 
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to  call  upon  him  to  perfect  the  assignment  of  the  shares, 
witil  he  pays  the  debt. 

The  Master  of  the  Rolls  has  been  of  opinion,  that  this 
defence  is  well  founded,  and  has  accordingly  made  the 
following  decree.     [His  Lordship  read  it.] 

The  appeal  before  us  is  from  this  decree.  Upon  the 
hearing  of  the  appeal  a  question  was  raised,  whether 
there  is  anything  due  to  the  Defendant  upon  the  cove- 
nant of  indemnity;  but,  upon  the  suggestion  of  my 
learned  brother,  it  was  agreed  that  that  question  should 
be  postponed,  and  that  the  case  should  be  first  argued 
upon  the  point,  whether,  assuming  the  Plaintiff  to  be 
indebted  to  the  Defendant  upon  the  covenant  of  in- 
demnity, the  Defendant  is  entitled  upon  that  ground  to 
resist  the  Plaintiff's  claim  to  have  the  assignment  of  the 
shares  perfected  by  the  Defendant. 

The  case  was  argued  at  the  bar,  and  was  rested  by  the 
Master  of  the  Rolls  in  his  judgment  upon  the  ground 
that  the  Plaintiff  seeking  specific  performance  must 
perform  his  part  of  the  contract  In  effect,  the  judg- 
ment of  the  Master  of  the  Rolls  wholly  rests  upon  the 
rule,  that  he  who  comes  into  equity  must  do  equity. 
This  is  a  rule,  which  is,  no  doubt,  favoured  by  this 
Court,  as  its  direct  and  immediate  operation  is  to  pre- 
vent multiplicity  of  suits,  an  evil  which  the  Court  is 
always  anxious  to  avoid.  But  the  rule,  certainly,  does 
not  go  so  far  as  to  entitle  the  Court  arbitrarily  to  impose 
terms  upon  a  Plaintiff,  who  may  be  driven  to  ask  for  its 
assistance.  It  is  restricted  in  its  operation,  and  the  true 
meaning  of  it,  as  I  apprehend,  is  this,  that  those  who  ask 
for  the  assistance  of  the  Court  must  do  justice  as  to  the 
matters  in  respect  of  which  that  assistance  is  asked.    Lord 

Hardwicke^ 
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1854.       Mardwicke,  speaking  of  the  rule  in  Shish  ^.Fogier(a),  diui 
expresses  himself:  ~"  The  rule  does  not  bold  through- 
out, so  as  to  tack  things  together,  which  are  independent 
in  their  own  nature.*'    Sir  John  LeacA,  in  WkUaker  y. 
Hall  {b),  distinctly  states,  that  the  rule  applies  only  to 
equities  arising  out  of  the  same  transaction ;  and,  without 
mentioning  the  other  cases,  of  which  there  are  many,  it 
is  sufficient  to  refer  to  the  case  of  Hanson  t«  KeaHng  (c), 
in  which  Sir  James  Wigram  has  summed  up  the  kw 
upon  the  point  with  great  accuracy.    He  there  tays, 
*^  The  argument  in  this  case,  for  the  Defendant  Mrs. 
Keating f  was  founded  upon  the  well  established  rule  of 
this  Court,  that  the  Plaintiff  who  would  have  equity  must 
do  equity,-— a  rule  by  which,  properly  understood,  it  is  at 
all  times  satisfactory  to  me  to  be  bound.     But  it  is  a 
rule  which,  as  it  was  used  in  the  argument  of  this  case, 
takes  for  granted  the  whole  question  in  dispute.    The 
rule,  as  I  have  often  had  occasion  to  observe,  cannot  per 
se  decide  what  terms  the  Court  should  impose  upon  the 
Plaintiff  as  the  price  of  the  decree  it  gives  him.    It 
decides  in  the  abstract,  that  the  Court,  giving  the  Plain- 
tiff the  relief  to  which  he  is  entitled,  will  do  so  only 
upon  the  terms  of  his  submitting  to  give  the  Defendant 
such  corresponding  rights  (if  any)  as  he  also  may  be 
entitled  to  in  respect  of  the  subject  matter  of  the  suit; — 
what  these  rights  are  must  be  determined  aliunde  by 
strict  rules  of  law,  and  not  by  any  arbitrary  determination       j 
of  the  Court.     The  rule,  in  short,  merely  raises  the     ^ 
question,  what  those  terms  (if  any)  should  be.     I^  for    ^^ 
example,  a  Plaintiff  seeks  an  account  against  a  Defen-  ^— 
dant,  the  Court  will  require  the  Plaintiff  to  do  equity,.^^ 
by  submitting  himself  to  account  in  the  same  matter  ii^^ 

whicl^M 

(o)  1  Ve$.  un.  88.  (c)  4  Hare,  1. 

(6)  1  G^.  4- J.  213. 
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^wliich  he  asks  an  account; — the  reason  of  which  is,  that       1854. 
"She  Court  does  not  take  accounts  partially,  and  perhaps 
inefiectually,  but  requires  that  the  whole  subject  be  once 
iCoft  all  settled  between  the  parties.     It  is  only  (I  may 
€>bsenre  as  a  general  rule)  to  the  one  matter,  which  is 
the  subject  of  a  given  suit,  that  the  rule  applies  (TF%tto- 
Aer  Y.  Hall{(i)\  and  not  to  distinct  matters  pending 
1>etween  the  same  parties.    So,  in  the  case  of  a  bill  for 
specific  performance,  the  Court  will  give  the  purchaser 
Ills  conveyance,  provided  he  will  fulfil  his  part  of  the 
contract  by  pajring  the  purchase-money ;  and,  e  canverso, 
if  the  vendor  were  plaintiff,  the  Court  will  assist  him, 
^m\y  npon  condition  of  his  doing  equity  by  conveying  to 
the  purchaser  the  subject  of  the  contract  upon  receiving 
the  purchase-money.     In  this,  as  in  the  former  case,  the 
CSport  will  execute  the  matter  which  is  the  subject  of  the 
muit  wholly,  and  not  partially.     So,  if  a  bill  be  filed  by 
the  obligor  in  an  usurious  bond,  to  be  relieved  against  it, 
the  Court,  in  a  proper  case,  will  cancel  the  bond,  but 
only  upon  terms  of  the  obligor  refunding  to  the  obligee 
the  money  actually  advanced.    The  reason  is  analogous 
to  that  in  the  previous  cases.    The  equity  of  the  obligor 
is  to  have  the  entire  transaction  rescinded.    The  Court 
"will  do  this,  so  as  to  remit  both  parties  to  their  original 
positions :  it  will  not  relieve  the  obligor  from  his  liability, 
lewmg  him  possession  of  the  fruits  of  the  illegal  trans- 
action he  complains  of.     I  know  of  no  case  which  cannot 
be  explained  upon  this  or  analogous  reasoning ;  and  my 
^opinion  is,  that  the  Court  can  never  lawfully  impose 
merely  arbitrary  conditions  upon  a  Plaintiff,  only  because 
be  stands  in  that  position  upon  the  record,  but  can  only 
require  him  to  give  the  Defendant  that  which  by  the  law 
of  the  Court,  independently  of  the  mere  position  of  the 
parQr  on  the  record,  is  the  right  of  the  Defendant  in 

respect 
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1854.  respect  of  the  subject  of  the  suit  A  party,  in  short, 
does  not  by  becoming  Plaintiff  in  equity  give  up  any  of 
his  rights,  or  submit  those  rights  to  the  arbitrary  dis- 
position of  the  Court.  He  submits  only  to  give  the 
Defendant  his  rights  in  respect  of  the  subject  matter  of 
the  suit,  on  condition  of  the  Plaintiff  obtaining  his  own." 

In  this  exposition  of  the  law  upon  the  subject  I  fully 
agree,  and  the  true  question,  therefore,  in   this  case^ 
seems  to  me  to  be,  whether,  upon  the  construction  of 
this  deed,  the  covenant  for  further  assurance  and  the 
covenant  for  indemnity  are  to  be  taken  as  separate  and 
distinct  or  as  connected  together,  so  that  the  performance 
of  the  one  was  to  be  dependent  upon  the  fiilfilment  of 
the  other.  I  have  examined  the  deed,  in  this  point  of  view, 
and  am  fully  satisfied  that  it  was  not  intended  by  the  parties 
that  the  covenants  should  be  thus  taken  in  connection. 
The  recital,  to  which  I  have  referred,  seems  to  me  alone        -; 
to  be  conclusive  on  the  point     It  shews  that  the  parties        ^ 
contemplated  that  the  whole  interest  in  the  shares  would     J 
pass  by  the  assignment,  and  the  shares,  therefore,  must     ^ 
have  been  intended  to  pass  immediately ;  but  the  demand    J 
upon  the  covenant  of  indemnity  must,  from  its  nature,  be    ^ 
future  and  contingent     My  opinion,  therefore,  is,  that  <^K 
the  rule,  that  he  who  comes  into  equity  must  do  equity,  ^' 
does  not  apply  to  this  case,  and,  I  think,  that  the  case  is  ^^ 

not  one  to  which  the  rule  could  advantageously  be  ex = 

tended.  The  extension  of  the  rule  to  such  a  case  as  the  ^^ 
present  would,  as  it  seems  to  me,  be  attended  with  the-^^ 
greatest  inconvenience.  If  the  rule  be  applied  to  thc^— ^ 
alleged  existing  liability  on  the  covenant,  it  must,  I  think,.^  ^ 
equally  prevail  as  to  the  other  liabilities  from  time  to 
time  arising,  and,  if  the  existence  of  liabilities  fumisb 
a  ground  for  this  defence,  I  do  not  see  how  an  inquiry*^^ 
whether  liabilities  exist  could,  under  any  circumstances^^^ 
be  refused.     Again,  the  effect  of  applying  the  rule  to  thi^ 

cas^ 
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would  be  to  bring  into  this  Court  all  legal  questions 
arising  upon  the  covenant  of  indemnity.     It  was  argued^ 
for  the  Defendant,  that  the  rule  ought  to  apply  as  to 
liabilities  already  arisen  upon  the  covenant,  or  which  may 
arise  upon  it,  pending  the  suit,  without  reference  to  lia- 
Ijilities  subsequently  arising ;  but  this  does  not  seem  to 
me  to  be  consistent  with  the  ordinary  principles  of  the 
Court.     It  is  not  the  habit  of  the  Court  to  execute  cove- 
nants partially,  and  if  the  Defendant's  argument  be  good 
«8  to  liabilities  which  have  arisen,  I  think  it  would  follow 
that  an  account  must  be  taken  of  all  the  liabilities,  and 
all  must  be  satisfied  or  provided  for  before  the  Plaintiff 
could  compel  a  transfer.     It  was  also  argued,  on  the  part 
of  the  Defendant,  that,  if  the  liabilities  upon  the  cove- 
nant had  been  incurred  in  respect  of  the  shares  sought 
to  be  transferred,  the  Court  certainly  would  not  have 
compelled  the  transfer  until  the  liabilities  were  satisfied ; 
but  this  argument  has  no  application  to  the  case.     In  the 
event  suggested  the  liabilities  would  have  been  incurred 
in  respect  of  the  subject  matter,  and  the  rule  in  question 
^would,  therefore,  clearly  apply.     Upon  the  whole,  there- 
£oTe,  my  opinion  is,  that  this  decree  cannot  be  maintained, 
mnd  that  there  must  be  a  decree  for  the  execution  of  the 
covenant  for  further  assurance  in  the  terms  prayed  by  the 
liU. 


1854. 
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Btfort  The 
Lords  Jui- 

TICEB. 

Trustees  of  a 
bond  debt,  on 
the  bank- 
ruptcy of  the 
obligor,  con- 
curred with 
his  other  credi- 
tors in  con- 
senting to  the 
fiat  being  an- 
nulled on  the 
payment  of  a 
composition. 
On  the  trans- 
action being 
impeached 
some  years 
afterwards  by 
cesiuitque 
truitent,  who 
were  under 
disabilities, 
HeU  (con- 
firming the  de- 
cision of  Vice- 
chancellor 
Kindenle^fdu' 
bitante,  Lord 
Justice  TVcr- 
fier),  that  the 
trustees  were 
liable  to  make 
good  the  fbll 
amount  of  the 
debt;  it  being 
impossible  to 
show  that  the 
bankrupt 
would  have  ob- 
tained his  cer- 
tificate, or  that 
the  debt  might 
not  have  been 
recovered  in 
full. 


WILES  V.  GRESHAM. 

npHIS  was  an  appeal  from  a  decision  of  the  Vice- 
"^  Chancellor  Kindersley,  holding  the  Appellanti 
liable  for  a  breach  of  trust  in  not  getting  in  a  bond  debt 
The  case  is  reported  below  in  the  Snd  Yolame  c^  Mr. 
JDreiory's  Reports  (a),  where  the  facts  are  folly  stated. 
The  following  is  a  short  summary  of  them. 

By  a  settlement  executed  on  the  marriage  of  die 
Plaintiff,  Mrs.  Dorothy  Wiles,  with  Mr.  WURam  WUa, 
one  of  the  Defendants,  after  reciting  an  agreement  bjr 
the  intended  husband  to  give  a  bond  to  secure  the  paj* 
ment  of  2000/.  at  or  before  the  expiration  of  six  montb 
from  the  marriage,  it  was  declared,  that  the  trustees 
should  hold  the  bond  debt  upon  trust,  with  the  consent 
in  writing  of  Dorothy  Wiles  and  WUHam  Wiles,  or  the 
survivor  of  them ;  and  after  the  decease  of  such  surrifor, 
at  the  discretion  of  the  trustees  or  trustee  for  the  time 
being,  to  permit  the  2000/.  to  remain  in  its  then  actnl 
state  of  investment  and  security ;  or  with  such  consent 
or  at  such  discretion  as  aforesaid,  to  call  in  and  reoeife 
the  same  when  and  as  the  same  should  be  doe  and 
payable,  or  sooner  in  case  the  person  or  persons  for  the 
time  being  liable  to  pay  the  same  should  think  proper 
to  pay  the  same  or  any  part  thereof;  and,  with  such 
consent  and  at  such  discretion  as  aforesud,  invest  the 
moneys  to  arise  from  such  calling  in  and  receipt  in  the 
names  of  the  trustees,  in  the  stocks  or  public  funds  of 
Great  Britain,  or  upon  government  or  real  securities, 
at  interest,  with  power  to  alter  and  vary  the  same ;  and 

it 
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it  was  declared,  that  the  trustees  should  stand  possessed  ^  1854.^ 
of  the  moneys  received  by  the  bond  and  interest,  and  the 
stocks,  funds  and  securities  upon  which  the  same  should 
be  invested,  and  the  dividends  and  annual  produce 
thereof,  upon  trust  during  the  joint  lives  of  Dorothy 
Wiles  and  William  Wiles,  for  the  separate  use  of 
Dcroihy  Wiles,  without  power  of  anticipation  ;  and  afler 
the  decease  of  one  of  them  in  trust  for  the  survivor  and 
her  or  his  assigns  for  life ;  and  after  the  decease  of  the 
survivor,  in  trust  for  the  child  or  children  of  William 
Wiles  by  Dorothy  Wiles,  in  manner  therein  mentioned. 

No  consent  was  given  to  the  trustees  calling  in  the 
90002.,  and  they  permitted  it  to  remain  upon  the  security 
of  the  bond  till  the  8th  of  August  1836,  when  the 
husband  became  bankrupt,  and  they  proved  under  the 
bankruptcy  for  2O00L  and  an  arrear  of  interest. 

In  May  1837,  the  fiat  was  annulled,  with  the  consent 
of  the  creditors,  including  the  trustees,  a  composition 
of  16f.  6d,  in  the  pound  being  guaranteed  to  be  paid, 
and  having  been  paid  to  all  the  creditors,  except  the 
trustees,  who  still  left  the  composition  money  in  the 
bands  of  the  husband. 

On  the  14th  of  March  1838,  the  husband  and  wife 
signed  and  delivered  to  the  trustees  the  following 
memorandum : — 

"We  the  undersigned,  W.  Wiles  and  Dorothy  his 
wife,  do  hereby  declare,  that  the  sum  of  2000/.,  secured 
to  be  repaid  to  the  trustees  of  the  settlement  made  on 
our  marriage  by  the  bond  of  me  W.  Wiles,  has  been 
permitted  to  remain  in  its  present  state  of  actual  invest- 
ment upon  the  security  of  the  said  bond,  with  our  consent, 
and  we  do  hereby  request  of  you,  the  present  trustees 
of  our  marriage  settlement,  to  allow  the  said  sum  of  2000L 

stiU 
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still  to  remain  in  its  present  state  of  investment  upon  the 
security  of  the  same  bond.     14th  March  ISSS.** 

In  January  1847  the  husband  again  became  bank- 
rupt. 

The  suit  was  instituted  by  the  wife,  and  the  childreD 
of  the  marriagei  by  a  next  friend,  against  the  sanrifiog 
trustee,  and  the  executors  of  the  two  deceased  trustees 
of  the  settlement,  for  a  declaration,  that  a  breach  of  trust 
had  been  committed,  and  consequent  relief.  The  suit 
extended  to  other  funds,  but  the  question  on  the  appeil 
was  as  to  the  SOOO/.  only,  the  whole  of  which  the  Vice 
Chancellor  held  that  the  trustees  were  liable  to  mab 
good. 

The  surviving  trustee,  and  the  representatives  of  the 
deceased  trustees,  appealed. 

Mr.  Glasse  and  Mr.  Fane,  for  the  surviving  trustee. 

Mr.  Baily  and  Mr.  Busk,  for  the  representatives  of 
the  deceased  trustees. 

There  was  no  breach  of  trust  in  not  calling  in  the 
2,000/.,  as  there  never  was  a  written  consent  for  that 
purpose,  as  was  required  by  the  settlement  With  re- 
spect to  the  composition  of  Ids.  Gd.  in  the  pound,  the 
same  argument  applies,  and  as  to  both,  the  memorandom 
of  1838  was  a  sufficient  consent  to  the  fund  remsining 
outstanding. 

They  referred  to  Boss  v.  GodsaU{a);  Sowtkn  t. 
Sowden  (fi) ;  Cany[nan  v.  Cotton  (c). 

Mr. 

(a)  1  F.  4-  C.  C.  C.  617.  Cojr,  IBS. 

(b)  1   Bro.  C.  C.  582,  n.,  1  (c)  17  Pet.  263. 
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Mr.  HawkinSy  for  the  husband.  1854. 

Their  Lordships  only  desired  to  hear  the  Plaintiff's        Wilei 

counsel  on  the  question,  whether  the  trustees  were  to  be  ^ 

Grbbham 

charged  with  the  2,000/.  or  the  composition  of  1&.  6^. 
in  the  pound. 

Mr.  StoamUm  and  Mr.  J,  H.  Palmer^  for  the  Plain- 
tiffs. 

The  trustees  had  no  authority  to  accept  the  com- 
position. In  order  to  support  the  transaction,  which 
was  beyond  their  authority,  they  must  show  that  no  more 
could  have  been  obtained.     They  have  not  shown  this. 

Mr.  Glasse,  in  reply. 

The  facts  of  the  case  show  clearly,  that  no  more  than 
1&.  6d.  in  the  pound  could  have  been  recovered ;  and, 
therefore,  the  trustees  are  liable  to  no  greater  extent; 
Maitland  v.  Bateman  (a). 

The  Lord  Justice  Knight  Bruce. 

If,  by  the  prosecution  of  the  first  bankruptcy,  the 
whole  of  the  2,000/.  could  have  been  obtained,  it  is  clear 
that  the  trustees,  by  consenting  to  the  order  which  pre- 
vented the  bankruptcy  from  being  prosecuted,  made 
themselves  liable  for  the  whole  sum.  But  it  is  said 
that  payment  of  the  2,000/.  could  not  have  been  ob- 
tained. There  is,  however,  enough  on  the  evidence  to 
enable  the  Court  to  say,  that  the  trustees  ought  not  to  be 
exonerated  from  any  part  of  the  2,000/.,  without  an 
inquiry  being  first  directed  as  to  what  could  have  been 
obtained.  Such  an  inquiry  would  be  difficult,  troublesome 
and  expensive;  but  that  ought  not  to  deter  the  Court 
from  directing  it,  if  necessary  for  the  ends  of  justice. 
There  is,  however,  a  further  consideration.     It   is  im- 


(fl)  8  Jur.  926. 
Vol.  V.  3  F  D.M.G. 
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1854.  possible  now  to  say,  whether  the  husband  would  ever 
have  obtained  his  certificate  under  the  first  bankruptcy 
had  it  been  prosecuted.  If  he  had  failed  to  obtain  it,  his 
future  property  would  have  been  liable  to  the  payment 
of  his  debts,  including  the  present  demand*  It  thus  be- 
comes impossible  to  show  that  payment  of  the  whole 
amount  might  not  ultimately  have  been  obtained.  I 
regret  the  conclusion  to  which  I  am  obliged  to  come, 
as  the  case  is  one  of  considerable  hardship ;  but  it  would, 
I  think,  be  contravening  the  principles  of  the  Court,  not 
to  decide  that  the  trustees  are  liable  for  the  whole 
2,000/. 

The  Lord  Justice  Turner. 

As  the  opinion  of  my  learned  brother  is  in  accordance  « 
with  the  decision  of  the  Vice-Chancellor,  it  is  not  ne-  — 
cessary  for  me  to  express  any  opinion  upon  it ;  but  at  the  ^ 
present  moment  I  feel  great  doubt,  whether  the  tmstees  .^ 
should  be  charged  with  the  whole  2,000/.  without  furtber^^ 
inquiry. 

Appeal  dismissed ;  but  without  costs. 
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POMFRET  V.  PERRING.  ^^  ^^ 

rilHIS  was  an  appeal  from  a  part  of  a  decree  of  the     Before  The 
•^      Master  of  the  Rolls,  deciding  that  a  testamentary       ^tices."'" 
appointment  affected  funds  already  appointed,  subject  to  An  appoint- 

a  power  of  revocation  and  new  appointment.     The  case  "*®"'  j*"  , 
^  '^^  pressed  to  be 

18  reported  below,  in  the  18th  volume  of  Mr.  BeavarCs  made  in  exer- 
Reports  (a).     The  following   statement  will   be  found  ^"^ef  enabling 

suflScient  to  explain  the  point  decided  upon  the  appeal,     the  appointor, 

does  not  ex- 
tend to  pro- 

By  a  settlement,  dated  the  30th  of  April  1799,  and  P«'*y  ^^'^ 
J  .  !•    -TkT  -Tk      •  t    CI       J   the  appointor 

made  on   the  marriage  of  Philip  Perring  and  Sarah  cannot  appoint 

Jachsan,  two  sums  of  2,000/.  and  3,000/.  stock  were  ^»t^o"tt^e 
'  '  '  exercise  oi  a 

settled  in  trust,  after  the  death  of  the  survivor  of  the  power  of  re- 
intended  husband  and  wife,  for  all  and  every  or  such  one  ^j,g^  be 'other 
or  more  of  the  children  of  the  marriage,  as  the  intended  property  to 
husband  should  by  deed  or  will  appoint,  and  in  default  pointmeni  can 


of  such  appointment,  as  the  intended  wife,  if  she  should  ^^!|.V '    /. 

be  the  survivor,  should  by  deed  or  will  appoint ;  and  in  where  the 

default  of  appointment  for  the  benefit  of  the  children  power  under  a 

of  the  marriage,  as  therein  mentioned.     The  settlement  seulement  to 

contained  a  covenant  that  as  soon  as  a  sum  of  1,500/.,  by  deed  or 

secured  by  a  covenant   of  the  intended  wife's  father,  ^i">  partially 

exercised  it  by 
should  be  laid  out  in  land,  such  land  should  be  re-limited  deed,  re- 

to  uses  conferring  a  life  estate  in  the  intended  husband,  ■«"^*"8^  ■ 

^  '  power  of  revo- 

with  remainder  to  the  intended  wife  for  life,  with  re-  cation,  and 

mainder  to  the  children,  as  the  husband  should  appoint,  \   ber^ll, 

and,  in  default  of  such  appointment,  as  the  wife,  if  she  ^y  v^^ue  of 

,       1 J  every  power 
(n\  Pnc*.fiift  Should  contained  in 

(fl)  Page  618.  the  settlement. 

or  "  otherwise  howsoever,"  appointed  all  the  real  and  personal  estate  which  under  the 
settlement,  or  otherwise,  she  had  power  to  appoint :— Hf/i/,  that  the  will  operated  on 
the  unappointed  part  only,  and  was  not  an  exercise  of  the  power  of  revocation  and  new 
appointment. 

3F2 
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1854.  should  survive,  should  appoint.  There  were  also  cove- 
nants by  the  father  of  the  intended  wife,  and  by  the 
husband,  for  payment  of  7001.  and  5,000/.  respectiyely 
after  their  respective  deceases,  and  declarations  of  trust 
subjecting  those  sums  to  a  power  of  appointment  in  the 
wife  if  she  survived  the  husband,  similar  to  the  power 
with  respect  to  the  ^,000/.  and  3,0002. 

By  his  will,  dated  13th  of  November  1835,  Thomas 
Jackson  (the  father  of  Mrs.  Perring),  after  giving  certain 
legacies,  devised  and  bequeathed  all  his  real  and  the 
residue  of  his  personal  estate  to  trustees,  in  trust  to  sell 
and  convert,  and  invest  the  produce  in  the  public  stocks  or 
funds  or  government  or  real  securities,  and  pay  the  divi- 
dends and  interest  thereof,  and  the  income  of  his  real 
and  personal  estate  till  converted,  to  his  daughter  Mrs. 
Perring  for  life,  for  her  separate  use,  without  power  of    *^ 
anticipation ;  and  after  her  decease,  to  divide  the  capital      J 
among  such  of  her  children,  and  the  issue  of  any  child    J 
or  children,  in  such  shares,  and  subject  to  such  limi*  — 
tations  over,  and  with  or  without  power  of  revocation,  ^ 
as  she  should  by  deed  or  will  appoint;  and  in  default  :^ 
of  appointment,  and  as  to  so  much  of  the  trust  funds,  ^  < 
and  of  the  beneficial  interest  therein,  whereof  no  such^^d 
appointment  should  be  made,  in  trust  for  all  the  childreoM::] 
of  Mrs.  Perring ^  share  and  share  alike. 


Mr.  Perring  died  without  executing  the  power,  and 
afterwards,  on  the  15lh  of  November  1847,  Mrs.  Perring^^ 
executed  a  deed  poll,  whereby,  after  reciting  the  will  M 
of  her  father,  and  the  marriage  of  her  youngest  chiles  - 
Blanche  with  Edward  Butler ^  and  that  no  settlement  ^ 
had  been  executed  on  the  marriage,  she  appointed  one-*^ 
fifth  part  of  the  residuary  property  under  the  will  of  he^  "^ 
father,  over  which  his  will  gave  her  a  power  of  appoint—  ^ 

ment,  to  Mrs.  Butler  for  life,  for  her  separate  use,  with 

ou^^ 


POMFRET 
V. 
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out  power  of  anticipation^  and  after  her  decease  for  the  1854. 
benefit  of  her  children  as  therein  mentioned ;  and  if  there 
should  be  no  issue  of  Mrs.  Sutler  living  at  Mrs.  Butlers 
decease^  then  she  appointed  the  said  fifth  part  in  trust  for  Perrinq 
the  children  of  her  son  Jackson  Perring  deceased,  and 
her  other  three  then  surviving  children.  The  deed  also 
contained  a  proviso  that  in  case  Mrs.  Perring  should 
not  thereafter  direct  to  the  contrary,  Mrs.  Butler  or  her 
issue  should  not  be  entitled  to  any  further  share  of  the 
residuary  property  under  Mr.  Jackson's  will;  Mrs. 
Perring  thereby  declaring  her  intention  to  be  that  the 
other  four-fifths,  over  which  she  had  not  exercised  her 
power  of  appointment,  should  after  her  decease  devolve 
equally  upon  her  children  Charles  Perring,  Claude 
Perring  and  JEllen  Goodckild,  or  their  respective  repre- 
sentatives, and  the  personal  representative  of  Jackson 
Perring,  such  last-mentioned  representative  taking  the 
share  only  which  the  said  Jackson  Perring  would  have 
taken  had  he  been  living.  And  Mrs.  Perring  thereby 
reserved  to  herself  a  power  of  revoking,  by  deed  or  will, 
the  appointment  of  the  one-fifth  thereby  made,  and  to 
make  any  other  direction  or  appointment  or  disposition 
of  the  same. 

By  a  deed  of  the  8th  of  May  1852,  it  was  declared 
that  the  lands,  to  be  purchased  with  the  1,500/.,  men- 
tioned in  the  settlement  of  1799  should  be  conveyed  to 
the  uses  declared  by  that  settlement,  or  such  of  them  as 
were  then  subsisting. 

In  1840  Claude  Perring  died  without  having  been 
married. 

Mrs.  Perring  made  her  will,  dated  the  10th  of  Mag 
1852,  as  follows  : — 

'*  1  give,  devise  and  bequeath,  and  by  virtue  of  every 

power 
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1864.  power  or  authority  whatsoever  by  an  indenture  bearing 
date  on  or  about  the  30th  day  of  April  1799,"  &c., ''  and 
by  an  indenture  dated  the  8th  day  of  this  present  month, 
or  either  of  such  indentures,  given  or  limited  to  me,  or 
otherwise  howsoever  enabling  me,  do  by  this  my  will 
djrect,  limit  and  appoint  all  and  singular  the  stock,  sums 
of  money,  messuages,  hereditaments  and  real  and  per- 
sonal estate  whatsoever,  which  I  may  at  my  decease  be 
possessed  of  or  entitled  to,  or,  under  or  by  virtue  of  tbe 
powers  contained  in  the  said  indenture  of  settlement  or 
otherwise,  have  power  to  appoint,  save  and  except  the 
sum  o(20l.,  part  of  the  sum  of  5,000/.,  in  tbe  said  inden- 
ture of  settlement  covenanted  to  be  paid  (which  I  ex- 
pressly allow  to  devolve  unappointed  by  me),  in  manner 
following  (that  is  to  say),  two  equal  fourth  parts  of  the  t 

same  respectively  to  Cliorles  Perring^  one-fourth  to  my 
daughter  Ellen  Goadchild,  and  the  remaining  one-fourth  a 

to    my  daughter   Blanche   Butler,    for    her    separate         s 
use,"  &c. 

Mrs.  Perring  died  on  the  9th  of  February  185S. 

The  Master  of  the  Rolls  made  a  decree,  declaring  ^g 
that  the  will  of  Mrs.  Perring  operated  as  an  exercise  ^sb 
of  the  power  of  appointment  reserved  to  her  by  her  *=Kr 
father's  will,  as  well  as  of  the  power  reserved  by  the  -^■=■8 
settlement  and  the  deed  of  the  8th  of  May  1852,  and  that  ^^i 
the  appointment  made  by  the  deed  poll  of  the  15ch  ofSW 
November  1847  was  revoked  by  Mrs.  Perring' b  will, «.  ■, 
and  that  the  whole  of  Thomas  Jackson's  residuary  estate^^^^ 
passed  by  Mrs.  Perring' s  will,  except  the  sum  of  iOLJ^L 
therein  mentioned. 

Mr.  and  Mrs.  Butler  appealed  from  the  two  latlen^  f 
declarations. 

Mr 


( 
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Mr*  i2.  Palmer  and  Mr.  Jolliffe^  in  support  of  the        1854. 
appeal.  "^^-^^ 

POMFRBT 

Their  Lordships  desired,  first,  to  hear  the  counsel  for      ^   «. 
the  Respondents. 

Mr.  Houpell  and  Mr.  Druce,  for  the  Respondents. 

The  testatrix  had  three  distinct  powers  when  she  made 
her  will ; — the  power  to  appoint  under  the  original  settle- 
ment and  the  deed  of  the  8th  of  May ;  the  power  to 
appoint  the  unappointed  interests  under  her  father's  will, 
and  the  power  of  new  appointment  reserved  under  the 
former  appointment.  Now  the  will  in  question  pur- 
ports to  execute  the  powers  given  by  the  original  settle- 
ment, or  otherwise  howsoever.  These  words  extend  to 
all  the  powers. 

They  referred  to  Trollope  v.  Linton  {a)  \  Bailey  v. 
Lloyd  (b\  and  Harvey  v.  Stracey  (c). 

Mr.  Souihgate,  for  other  parties. 

Mr.  R.  Palmer,  in  reply. 

The  words,  *'or  otherwise  have  power  to  appoint," 
do  not  operate  as  the  exercise  of  a  power  of  revocation 
and  new  appointment,  there  being  powers  of  appointment 
to  which  the  words,  in  their  ordinary  and  correct  sig- 
nification, properly  apply ;  Scrope's  Case  {d ) ;  I>egg  v. 
Lord  Macclesfield  {e).  In  Brodie  v.  Barry  {/),  and 
Maxwell  v.  Maxwell  {g),  it  was  held,  that  an  instrument 
not  properly  officious  in  affecting  lands  in  Scotland,  ought 

not 

(o)  1  Sim.  4  St,  477.  (e)  Macnaghten't  Select  Catet, 

(b)  5  Rutt.  330.  44. 

(0  1  Drew.  73.  (/)  2  Ve$.^  B.  127. 

(d)  10  Rep.  143  b.  {g)  2  De  G.,  Af.  ^  G.  705. 
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not  to  be  applied  to  theai|  there  being  others,  with 
respect  to  which  it  was  properly  officious.  If  the  con- 
struction contended  for  is  a  sound  one,  it  would  apply  to 
the  Wills  Acty  which  would,  on  that  construcdoD,  have 
a  most  injurious  effect,  for  a  will  would  then  destroy  all 
settlements  in  which  powers  of  revocation  had  been 
reserved.  Such  words  as  the  present  cannot  extend 
without  special  circumstances  to  a  power  which  can  only 
be  exercised  by  the  previous  exercise  of  a  power  of  re- 
vocation. 


The  Lord  Justice  Knight  Bruce. 

I  apprehend  that  it  is  not  according  to  the  true  import 
or  correct  interpretation  of  the  words  used  by  the  tes- 
tatrix to  say,  that  they  exhibit  of  themselves  an  intention 
to  exercise  a  power  of  revocation.     But  if  the  will  shows 
an  intention   to   have  existed,  which,  without  so  con- 
struing them,  cannot  be  effectuated,  they  may  certainly 
be  so  construed.     I  conceive,  however,  that  the  will  here  -• 
does  not  show  such  an  intention.     Every  word  of  the  i 
instrument  may,  in  my  opinion,  be  satisfied,  without  as- 
cribing to  the  testatrix  any  idea  of  dealing  with  thet 
power  of  revocation  or  the  property  subjected  to  it 


The  Lord  Justice  Turner. 

The  cases  cited  on  behalf  of  the  Respondents  are  vei 
distinguishable  from  the  present.  Here  an  actual  a] 
pointment  has  been  made  with  a  power  of  revocation,  ani 
that  appointment  was  to  be  undone,  before  the  powerr^^ 
of  new  appointment  would  arise.  To  show  that  a  powerr^  '^ 
of  this  description  has  been  exercised,  it  is  not,  I  think,^  ^^) 
enough  to  show  an  intention  to  appoint;  an  intention  to^:=^^ 
revoke  the  former  appointment  ought,  I  think,  also  to^^:^^ 
be  shown.     The  principles  acted  on  in  other  cases,  with 

respect 
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respect  to  the  exercise  of  powers,  seem  to  me  to  apply 
to  this.  If  a  person  has  an  interest  in  one  subject,  and 
a  power  over  another,  and  uses  general  words  of  dispo- 
sition only,  those  words  will  not  operate  as  an  exercise 
of  the  power.  It  is  otherwise  when  he  has  no  interest, 
but  only  a  power.  The  same  principle  must,  I  think, 
apply  to  a  case  where  a  person  has  a  power  of  appoint- 
ment, and  also  a  power  of  revocation  and  new  appoint- 
ment. The  general  words  of  appointment  ought  not  to 
be  held  to  be  an  exercise  of  the  power  of  revocation. 
If  there  was  no  power  except  one  of  revocation  and  new 
appointment,  it  would  be  different,  and  the  general  words 
would  be  then  held  to  be  an  exercise  of  that  power.  I 
think  it  clear  that  an  intention  must  be  shown  to  revoke 
and  undo  what  has  been  already  done.  I  cannot  find  that 
intention  here. 


1854. 


I  concur  with  my  learned  brother  in  thinking  that  the 
appeal  on  this  point  must  be  allowed. 


Declare,  that  the  power  of  re- 
vocation was  not  exercised  by 
the  will  of  Sarah  Perring^ 
and  vary  decree  accordingly. 
Costs  out  of  estate. 
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Noeember  17, 

20. 
December  9, 


BARROW  V.  BARROW. 


npHIS  was  an  appeal  of  the  Plaintiff^  a  married  woman, 
-*-  from  the  decision  of  the  Master  of  the  Rolls,  di- 
recting one-half  only  of  an  annual  sum  to  which  the 
Plaintiff  was  entitled  to  be  settled  for  her  separate  use. 


Before  The 
Lords  Jus- 
tices. 

In  making  a 
settlement  of 

{>roperty  be- 
onging  to  a 
wife,  the  The  short  facts  of  the  case,  as  stated  in  the  judgment 

^ly'liTh'e  "''*  of  Lord  Justice  Turner,  were  as  follows :— By  the  setde- 
portions  of  her  ment  made  upon  the  marriage  of  George  Combes  and 
the  hus^d  *^^^^  ^^^^f  dated  the  27th  of  February  1839,  it  was  de- 
may  have  al-  clared,  that  the  sum  of  5,000/.,  31.  per  Cent.  Consolidated 
ready  received,  _,.         ..  ,.      i  n   %  i 

but  to  all  the     Bank  Annuities,  vested  in  the  trustees  of  the  settlement, 

ofl^e^^^and  ^^^^^^  ^^  ^^^^  "P^"  ^^^^'  ^"""«  ^^®  j^^"^  '*^®*  ^^ 
particularly  to   George  Combes  and  Jane  Dell,  for  the  separate  use  of 

conduct.  °  *  Jane  Dell  without  power  of  anticipation,  and,  in  the  event 
Where  of  Jane  Dell  surviving  George  Coombes,  then  after  his  de- 
widow  about  to  cease  upon  trust  to  permit  Jane  Dell  during  the  remainder 
of  her  life  to  receive  the  dividends  for  her  own  absolute 
use  and  benefit,  and,  subject  to  these  trusts,  upon  trust 
for  the  children  of  the  marriage,  with  power  to  Jane  DellT 
to  appoint  the  fund  by  will,  in  the  event  of  there  bein^ 
no  children  of  the  marriage.  By  a  deed  poll,  dated  the 
3rd  of  August  1839,  a  further  sum  of  5,0002.  Consols 
was  settled  upon  the  same  trusts. 


marry  agam 
assigned  all  her 
property  ex- 
cept a  life  in- 
terest in  the 
income  of 
10,000/.  Con- 
sols, to  which 
she  was  en- 
titled under  a 
former  settle- 
ment, in  trust 
for  her  separate 
use  during  the 

coverture,  and  Jane  Combes  surviving,  and  there  was  no  issue  of  the 
afterwards  in  .  ,  i  .       i      ,        i  /•        « 

trust  for  her-     marriage,   80   that   upon   his   death,   the   trust  for  the 

self,  if  she  suis  separate  use  of  Jane  Combes  determined,  and  she  be- 

Dot,  for  the  Came 

second  hus- 
band, and  it  appeared  that  he  had  married  her  from  interested  motives  only,  and  there 
had  been  a  divorce  it  mensa  et  thoro  for  adultery  on  his  part,  the  Court  settled  the 
whole  income  of  the  10,000/.  Consols  on  the  wife,  irrespectively  of  the  question 
whether  it  had  been  by  mistake  or  otherwise  left  out  of  settlement 


George  Combes  died  in  the  year  1847,  leaving  his  wife 
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came  entitled  to  die  dividends  of  the  10,000/.  Consols,        1854* 
during  the  remainder  of  her  life,  discharged  from  the 
trust  for  her  separate  use.     She  also  became  entitled  to 
other  property  under  the  will  of  George  Combes. 

On  the  30th  of  July  1850,  Jane  Combes  married 
Samuel  Hows/dp  Barrow,  and  by  the  settlement  made 
upon  this  marriage,  dated  the  29th  of  July  1850,  the 
property  to  which  she  was  entitled  under  the  will  of  her 
first  husband,  together  with  some  other  property  to 
which  she  was  entitled,  was  settled  upon  trusts  for  her 
separate  use  during  the  joint  lives  of  herself  and  her 
husband,  and  in  the  event  of  her  surviving  him,  in  trust 
for  her  absolutely ;  but  in  the  event  of  his  surviving  her, 
in  trust  for  him  absolutely.  This  settlement  also  com* 
prised  a  policy  of  insurance  for  1,000/.  effected  by  8.  H. 
Barrow  upon  his  life,  and  which  was  settled  upon  the 
same  trusts,  but  the  settlement  did  not  in  any  manner 
refer  to  or  a&ct  the  interest  of  the  wife  m  the  10,000/. 
Consols,  which  was  subject  to  the  trusts  of  the  settlement 
upon  her  first  marriage. 

The  marriage  of  Mr.  and  Mrs.  Barrow  having  taken 
place  on  the  30th  of  July  1850,  they  immediately  went 
abroad  and  did  not  return  to  this  country  until  the  16th 
of  September  following.  They  soon  afterwards,  and  on 
the  19th  of  September  1850,  took  up  their  residence  at 
a  house  in  Torrington  Square,  where  Mrs.  Barrow  had 
resided  before  her  second  marriage,  and  they  continued 
to  reside  there  together  until  the  28th  of  September 
1850,  when  Mrs.  Barrow  left  the  house.  She  had  not 
since  cohabited  with  Mr.  Barrow;  and  in  the  month  of 
February  1852,  she  instituted  a  suit  against  him  in  the 
Consistory  Court  of  London  for  a  divorce,  upon  the 
ground  of  adultery  and  cruelty,  in  which  suit  a  sentence 

of 
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1854.       of  divorce  upon  the  ground  of  adultery  in  Mn  Barrow 
was  pronounced  against  him  on  the  14th  otJuly  1852. 

In  this  state  of  circumstances,  two  bills  were  filed  in 
this  Court,  one  by  Mr.  BarraWj  seeking  to  recover  the 
dividends  on  the  10,000/.  Consols,  subject  to  the  trusts 
of  the  settlement  made  upon  the  first  marriage,  the  other 
by  Mrs.  Barrow,  seeking  to  rectify  the  settlement  by 
making  it  extend  to  the  dividends  of  the  10,000/.,  on  the 
ground  that  it  was  executed  under  the  full  belief  on  the 
part  of  the  Plaintiff  that  those  dividends  were  efifectually 
settled  by  the  first  settlement  to  her  separate  use  in  the 
event  of  a  second  marriage — a  belief  which  she  alleged 
to  have  been  known  to  exist  and  to  be  erroneous  by  her 
second  husband.     In  the  alternative,  the  bill  sought  to  « 
have  the  whole  of  the  income  settled  upon  her*     The  s 
first  suit  was  not  prosecuted,  but  in  the  second  suit  (thata 
instituted  by  Mrs.  Barrow)  a  great  deal  of  evidence  wasE 
gone  into  both  with  a  view  to  rectifying  the  settlement 
on  the  second  marriage,  so  as  to  include  Mrs.  Barrow'mt 
life  interest  in  the  10,000/.  Consols,  and  also  with  re — 
ference  to  the  conduct  of  Mr.  and  Mrs.  Barrow,  with  ok 
view  to  the  question  as  to  Mrs.  Barrow^s  right  to  « 
settlement  out  of  the  income  of  the  Consols,  supposing 
her  not  to  succeed  in  her  case  for  rectifying  the  settle- 
ment. 

The  second  of  these  causes  came  on  for  hearing  be- 
fore the  Master  of  the  Rolls  in  regular  course,  and, 
by   arrangement  of  the  parties,    the    first  cause  was 
heard  with  it.     The  Master  of  the  Rolls  made  a  de- 
cree in  both  the  causes,  declaring  the  Plaintiff  entitled 
to  half  of  the   dividends  of  the   10,000/.  with  conse- 
quential directions,  and  giving  no  costs  on  either  side. 
His  Honor's  judgment  is  reported  in  the  18th  volume 
of  Mr.  Beavan's  Reports,  page  529. 

The 


CASE&  IN  CHANCERY. 

The   SoluAtor-General,    Mr.   R.   Palmer  and   Mr. 
Walford,  in  support  of  the  appeal. 

They  referred  to  Gilchrist  v.  Cator  (a) ;  Scott  v.  Spa- 
shett  (ft) ;  Dunkley  v.  Dunkley  (c). 
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Mr.  Willcock  and  Mr.  W.  Forster,  for  the  Defendant 
JSarrow, 

Mr.  Zfoyrf,  Mr.  2^o/fe«,  Mr.  J.  W.  Bovill,  Mr.  G.  L. 
Russell,  Mr.  Cr.  M.  Giffard  and  Mr.  Englehart,  for 
the  other  parties. 


The  Solicitor- General,  in  reply. 


Judgment  reserved. 


TTie  Lord  Justice  Knight  Bruce. 

These  and  two  other  suits  are  the  fruit  of  an  alliance 
between  a  solicitor  and  a  widow,  who,  for  the  first  sixty 
days  of  their  married  life,  namely,  from  the  30th  oiJuly 
to  the  ^th  of  September  1850,  lived  as  well  as  quarrelled 
together,  but  at  the  end  of  that  period  parted,  exchanging 
a  state  of  conflict  which,  though  continual,  was  merely 
domestic,  for  the  more  conspicuous,  more  disciplined  and 
more  effectual  warfare  of  Lincoln* s  Inn  and  Doctors* 
Commons,  They  are  now  here  claiming  one  against  the 
other — he,  by  force  of  the  marriage,  she,  notwithstanding 
the  marriage,  her  life  interest  in  the  dividends  of  a 
sum  of  10,000Z.,  3/.  per  Cent.  Consolidated  Annuities, 
which  sum,  producing  of  course  300/.  a  year,  was  settled 
upon  her  for  life,  with  a  power  of  testamentary  appoint- 
ment over  the  capital,   by  a   settlement  made  on  her 

former 


December  9, 


(a)  1  De  G.  4  Sm.  188. 
(6)  3  Mac.  4  Gor.  599. 


(c)  2  Dc  G.,    Mac.  if  Gor, 
390. 
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1854.       former  marriage  with  Mr.  Combes  in  1839,  and  another 
deed  of  that  year. 

The  dispute  is  of  this  nature.    There  was  a  settle- 
ment made  on  the  marriage  of  1850.     It  did  not,  how- 
ever,  comprise  or  affect  the  income  of  the  10,000/.  Con- 
sols or  any  part  of  it,  though  comprising  and  securinj 
to  the  lady's  separate  use  the  revenue  of  all,  or  nearly  all 
(but  I  belieye  substantially  the  whole  of)  her  other  pro- 
perty,  including  even  the  enjoyment  of  her  furniture.  Thi 
she  maintains  was  an  error  of  omission.     She  asserts  the 
agreement  between   herself  and   Mr.  Barrow^   on  th^^»>e 
faith  of  which  she  married  him,  to  have  been  that  all  heaK:  sr 
property  should  be  settled  to  her  separate  use.      Sh^^»-e 
alleges,  that  she  was  led  by  him  and  her  solicitor  Mr.  ^~t. 
Fisher^  or  by  one  of  them,  to  believe,  and  accordinglj^g^i 
did  erroneously  believe,  that  the  income  of  the   lOJOOOT^^L 
Consols  stood  already,  by  means  of  one  or  both  of  th^^^c 
deeds  of  1839,  secured  to  her  separate  use  for  her  life^  -^^i 
as  against  any  husband  whom  she  might,  after  her  firsr  ^^st 
husband's  decease,  marry,  independently  of  the  agreemenr   .^it 
or  consent  of  any  such  subsequent  husband,  and, 
quently,  without  any  necessity  or  occasion  for  including 
that  subject  in  the  marriage-settlement  of  1850.    She  say^  ^^ 
that,  therefore,  and  for  no  other  reason,  it  was  notincludec:^^ 
in  that  settlement — that  she  is  now  entitled  to  have  th^^  ^ 
agreement  (on  the  faith  of  which  she  became,  as  sb 
asserts,  Mr,  Barrow's  wife)  performed,  so  far  as  their 
marriage-settlement    has   not  executed   it — that   if  for  ^aDt 
want  of  sufficient  evidence  or  otherwise,  there  is  an^   J 
difficulty  in  the  way  of  obtaining  her  wishes,  on  ihm^^  6 
footing  of  express  agreement,  the  knowledge,  repreaen  ^   * 
tations  and  conduct  of  Mr.  Barrow  on  the  subject  of  th^^ 
income  of  the  10,000/.  Consols  before  their  marriag^^ 
were  such  as  to  preclude  him  (independently  of  express 
agreement)  from  contending  successfully  in  a  Court  of 

Equity^ 
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Equityi  that  she  is  not  entitled  for  their  joint  lives  to 
that  income  for  her  separate  use,  but  that,  failing  as  to 
both  grounds^  she  is  still  entitled  against  him  to  a  settle- 
ment of  or  out  of  the  dividends  of  the  10,000/.  Consols ; 
andy  upon  a  just  view  of  the  facts  and  circumstances  of 
the  case,  and  the  principles  and  practice  of  a  Court  of 
Equity,  to  have  the  whole  of  those  dividends  settled  on 
ber  for  her  separate  use  during  their  joint  lives. 

To  no  part  of  all  this  does  the  husband  assent,  unless 
possibly  to  her  right,  independently  of  anything  that  took 
place  before  their  marriage,  to  some  settlement  out  of 
the  dividends.  He  says  that  the  deed  of  1850  ac- 
curately and  fully  executes  the  entire  agreement,  unless 
00  far  (if  at  all)  as  the  deed  is  too  favourable  to  her; 
that  his  conduct  before  the  marriage  was  in  every  re- 
spect fair  and  unobjectionable,  so  far  as  property  was 
eoncemed,  but  that,  were  the  case  otherwise,  the  bill 
filed  by  her  is  so  framed  as  to  exclude  any  title  to  relief 
not  on  the  ground  of  mere  contract.  He  claims,  ac- 
cordingly, the  whole  dividends  for  himself  during  his 
wife's  life,  or,  at  least,  during  their  joint  lives,  subject 
only  to  such  (if  any)  right  to  a  settlement  as,  inde- 
pendently of  what  took  place  previously  to  their  marriage, 
she  may  have ;  and  as  to  this,  the  Master  of  the  Rolls, 
by  bis  decree,  having  declined  to  deal  with  the  dividends 
on  the  ground  of  antenuptial  contract  or  antenuptial 
conduct,  and  having  settled  on  the  lady  half,  but  only 
half,  of  the  dividends  for  her  separate  use,  leaving  the 
other  half  to  him  during  her  life,  or  during  their  joint 
lives,  he  seems  content  with  that  disposition,  which  the 
lady  is  very  far  from  being.  She  has  accordingly  re- 
opened the  entire  controversy  by  the  appeal,  that  (very 
fully  argued  in  November  last)  is  now  to  be  determined 
so  far  as  the  Court  of  Chancery  is  concerned. 

I  may 
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1854.  I  may  here  observe,  that  Mr.  Barrow^  having  in  1850 

effected  a  policy  of  insurance  on  his  life  for  1,0002., 
which  the  deed  of  1850  settles  and  binds  him  personally 
to  keep  up,  Mrs.  Barrow^  by  her  counsel  at  the  bar,  has 
expressed  her  willingness,  and  submitted,  that  in  the 
event  of  her  success  in  any  one  of  her  contentions,  the 
dividends  of  the  10,000/.  Consols  shall  be  subjected  to 
paying,  during  their  joint  lives,  the  premium  on  the 
policy  (not  exceeding  its  present  amount  of  242.  15t.  per 
annum),  from  the  time  of  the  first  and  only  payment 
made  by  him  ;  she  is  also  willing  and  has  submitted  to 
be  restrained  from  anticipation  in  respect  of  the  dividends 
of  the  stock.  Further  it  may  not  be  superfluous  to  notice, 
that  (with  a  view  especially  to  her  case  for  a  settlement, 
without  regard  to  her  allegations  of  antenuptial  contract, 
of  fraud,  and  of  representation),  Mr.  Barrow^  in  the 
presence  of  his  counsel,  was  ofiered  by  us  the  opportunity 
of  being  again  examined,  and  adducing  fiirther  evidence 
before  us,  or  at  least  of  applying  for  the  purpose — an  op- 
portunity not  accepted.  These  things  being  so,  it  is 
now  right  to  consider  with  some  degree  of  particukrity 
a  portion  at  least  of  the  facts  proved. 

The  courtship  between  Mr.  Barrow  and  Mrs.  Comhet 
began  not  much  if  at  all  earlier  than  the  year  of  their 
marriage,  as  to  which  his  depositions  contain  a  passage, 
that  in  point  of  accuracy  may  be  questionable,  but  in 
point  of  gallantry  can  scarcely  be  so,  namely,  **  I  did  not 
begin  to  court  her  but  she  began  to  court  me.**  And  he 
thus  (perhaps  with  equal  gallantry)  speaks,  as  a  witness, 
of  their  ages, "  I  was  twenty-nine  years  old  when  I  married 
her,  and  when  I  married  her  she  acknowledged  to  be 
forty-five  years  old,  but  I  believe  she  was  more."  Cer- 
tainly, in  1850,  she  had  achieved  more  than  two  and 
thirty  years,  but  was  without  a  family  and  was  enjoying  a 
net  income  under  800/.,  but  not  under  600/.  if  under 

TOM 
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7002.  per  annuiOy  of  which  her  equitable  life  interest  in  1854. 
the  10,000/.  Consols  formed  a  part.  She  had,  I  believe, 
become  a  widow  in  1847.  Her  present  husband  and 
opponent,  when  he  accepted,  or  was  accepted  by  her, 
and  when  they  married,  was  a  practising  solicitor,  pos- 
sessing, as  it  seems,  little,  if  any,  private  fortune,  but  a 
bachelor ;  yet,  though  a  bachelor,  versed  somewhat  in 
the  ways  of  women,  as  having,  at  least,  eight  living 
children  by  three  living  mothers,  a  combination  of  cir- 
cumstances, which,  known  to  Mrs.  Combes  when  she 
resolved  to  marry  him,  was  not  viewed  by  her  as  unre- 
commendatory  of  the  proposed  connection. 

Seldom  on  the  whole  can  a  couple  before  marriage 
have  laboured  so  diligently  to  secure  an  unpeaceable 
life,  while,  after  it,  we  find  them  fresh  from  church 
handselling  the  wedding-day  by  a  testamentary  con- 
troversy. For,  under  the  marriage-settlement  of  the 
evening  previous,  as  well  as  the  deeds  of  1839,  she  had 
powers  of  appointment  by  will ;  and  a  will,  in  exercise 
of  them,  having  been  prepared  for  her  overnight  by  the 
bridegroom,  the  nuptial  festivities  are  terminated  by  this 
remembrancer  of  death,  which  they  retire  with  a  clergy- 
man to  consider  in  private,  when,  the  paper  or  part  of  it 
being  read,  she  observes,  that  it  bestows  on  her  consort 
a  very  substantial  legacy,  namely,  5,000/.  To  this,  as 
diminishing  materially  a  provision  made  by  it  in  favour 
of  the  eight  children  of  the  ladies  of  the  latter  (for  whom, 
with  no  common  generosity,  she  had  certainly  intended  to 
provide),  the  client  demurs,  and  a  debate  follows,  which, 
after  proceeding  some  way,  was  adjourned,  and  the 
bridegroom  and  still  intestate  bride  drive  from  JDavies 
Street  (where  the  breakfast  was  had)  to  her  own  house 
in  one  of  the  eastern  squares.  There  a  warm  inter- 
change of  sentiments  ensues,  which  they  both  call  an 
altercation — she  in  stronger  terms  than  he  uses — the  sub- 

Vol.  V.  3  G  D.  M.  o.      ject 
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1854.  ject  being  the  5000/.  legacy.  But  the  lady  after  a  time 
stops  the  argument  by  acquiescing,  and  accordingly  tigu, 
publishes  and  declares  the  instrument  testamentarilj. 
Two  servants  attest  as  witnesses ;  and,  this  inangnratioa 
accomplished,  the  bridegroom  and  his  testatrix  set  oat 
for  France  Bnd  Italy  on  a  honeymoon  tour,  not  altogedier 
a  halcyon  one,  but  proving,  in  truth,  an  untoward  ex- 
pedition, in  which,  not  they  alone,  but  their  compaiiioii, 
the  will,  also  suffers.  For,  in  an  afikir  at  Pisa,  wiiere 
for  some  time  their  quarters  were,  the  lady  appesrs  to 
have  torn  it  piecemeal,  animo  (as  lawyers  say)  caneeO/aaA, 
The  husband  seems  to  have  collected  the  bits,  which  are 
produced  here  from  his  custody,  but  in  a  state  of  conglu- 
tination and  cohesion  absolutely  disavowed  by  her,  aod, 
necessarily,  I  apprehend,  to  be  ascribed  to  him.  In 
September  1850,  the  tour  and  cohabitation  end,  and  soon 
the  lady  seeks,  and  in  July  1852  obtains,  in  the  SpiritQiI 
Court,  a  divorce  from  bed  and  board  on  the  groond  of 
the  gentleman's  adultery,  a  charge  not  controverted  or 
resisted  by  him.  The  sentence  appears  likdy  to  remain, 
as  it  now  is,  in  force,  their  cohabitation  having  not  been 
renewed  since  Septemker  1850.  By  the  aentence  alinonj 
was  not  given  to  Mrs.  Barrow^  nor  has  she  any.  Her  hus- 
band may  be  able  or  unaUe  to  contribute  from  resonrees  of 
his  own  to  her  maintenance.  This  pokit  seems  not  dear; 
but  it  is  clear  that  be  does  not  do  so,  nor  has  he,  I  coUeet, 
done  so  at  any  time  since  the  marriage,  unless,  possibly,  to 
some  extent,  while  they  were  togedier  daring  its  first  sixty 
days.  He  has  probably,  indeed,  none  but  ppofesuonal 
income,  and  it  is  not  discreditable  to  bini  to  obserte, 
that  he  seems  not  disposed  to  abandon  to  destkution  the 
families  by  which  he  has  (however  irregulariy)  surrounded 
himself.  The  utmost  extent  of  his  wife's  income  1  have 
stated,  an  income  which  must  have  suffered,  and  nmst 
still  probably  suffer,  under  the  quadruple  litigation  cos- 
sequent  on  their  differences.    She  cannot  now,  indepen- 

pendently 
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pendently  of  the  dividends  of  the  10,000/.  Consols,  have  ig54, 
450^.  per  9nnum  clears  When  she  married  him  she  was 
living  in  ea$e  ^d  copifort  if  not  affluence.  It  is  true, 
howevefy  t)iat  one,  at  }east,  of  the  calculations,  on  whicb> 
in  Wilting  themselves,  they  diliberately  proceieded,  has 
not  been  disappointed — she  has  no  offspring.  He  has 
settled  nothing  upon  her,  except  (if  it  is  an  exception) 
the  covenant  to  insure  his  life,  broken  and  set  at  nought 
by  biip  ever  since  the  marriage.  The  adultery  proved 
against  hiip  is  with  one  of  the  three  concubines  men- 
tioned already,  who  are  nominally  specified  in  the  will  of 
the  wedding-day,  and  the  previous  letter. 

[Afler  stating  other  details  of  the  case,  his  Lordship 
proceeded] — 

Nor  is  it  to  be  forgotten^  that,  independently  of  adul- 
tery, and  without  pressing  anything  against  Mr.  Barrow^ 
his  behaviour  to  ^is  wife  since  their  marriage  (whatever 
faer  store  or  lack  of  wisdom  or  of  temper)  has  been,  in 
more  than  one  instance,  not  only  rough  and  harsh,  but 
possibly  something  more. 

I  have  now  described  (so  far  as  I  think  in  any  respect 
.neoessary)  what  is  the  condition  of  circumstances — 
what  the  ungracious  concourse  of  events— in  which  we 
have  Mr.  Barrow  here  contending  for  the  right  to  ap- 
propriate to  his  exclusive  use  a  considerable  portion  of 
his  wife's  income  during  her  life  or  during  the  joint 
lives.  But  (prevented  though  he  may  be  by  the  com- 
pact of  1850,  at  least  for  some  time  to  come,  from  law- 
fully allying  himself  to  other  ladies)  I  have  been  unable 
to  persuade  myself,  that  in  any  sense  he  has  deserved 
any  part  of  this  lady's  fortune.  Why  should  her  means 
contribute  to  his  separate  maintenance  or  expenditure? 
How  has  he  become  exempted  from  every  portion  of  the 
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1854.        duties  incumbent  on  a  husband?     Why  is   he   not  to 
maintain  his  wife  ?     I  think,  that,  in  the  particular  cir- 
cumstances proved,  it  is  just  and  fair — is  consistent  with 
the  principles,  rules  and  precedents  of  this  jurisdiction —        ^ 
and  is,  moreover,  of  good  example,  that  (even  upon  the      ^ 
assumption  of  her  case,  as  to  fraud  and  representations    .^a 
and  contract  before  the  marriage,  failing)  he  should  still  ^C  J 
be  excluded  from  the  income  of  the   10,000/.  Consols^Biri 
during  their  joint  lives,  and  she,  accordingly,  be  aUowedE=Bd 

to  enjoy  the  whole  of  it  for  that  period  as  from  the  se ^ 

paration  in  1850,  so  far  as  she  has  not  received  it. 

But  (subject  to  the  obligation,  already  mentioned,  re-  ^^5- 
garding  the  policy,  an  obligation  to  which,  if  she  coulo^  ^i 
object,  she  does  not),  I  have  had  doubt,  whether  th^^-^c 
dividends  of  the  10,000/.  Consols,  and  the  next  frienc^  ^i 
of  Mrs.  Barrow,  ought  not  to  be  relieved  by  her  husbanc^  ^i 
altogether  from  the  costs  of  these  suits  as  between  part^-:*J 
and  party  at  least.     On  the  whole,  however,  he  may,  1 

think,  be  exempted,  to  some  extent,  from  costs,  thougl^^^b 
not  so  as  to  receive  any.     And  in  saying,  **  to  some  exi^aiK- 
tent,"  I  mean  that  he  has  so  conducted   himself  wit  i^Bh 
regard  to  the  litigation  now  before  us  as  to  render  hr 
total  exemption  improper,  and  that  we  should  mark  ol 
sense  of  this  by  ordering  him  to  pay  her  next  friend  lOCZZD/. 
towards  costs.     Not  quite  sure  that  this  is  just  towar     mis 
the  wife,  I  am  perfectly  satisfied  that  it  is  not  unji-^ast 
towards  the  husband. 

[After  dealing  with  the  question  of  the  costs  of  "^LJbe 
other  parties  his  Lordship  added] — 

It  will  have  been  perceived,  that  I  have  not  expressecX  an 
opinion  whether  there  was  an  agreement  between  Mr.  .^and 
Mrs.  Barrow,  as  to  the  dividends  of  the  10,000/.  Consols 
previous   to  the  marriage  of  1850,  or   whether  sh^  is 
entitied  to  relief  on  the  ground  that,  before  that  ev^nt, 

be 
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he  was  improperly  silent,  or  made  any  improper  repre-  1854. 
sentadon  as  to  the  true  nature  or  position  of  her  interest  Barrow 
in  them.  My  reasons  for  not  thinking  it  necessary  to 
do  so  may  be  collected  from  what  1  have  said.  I  am 
willing,  however,  to  be  understood  as  inferring  and  be- 
lieving from  the  evidence,  not  only  that  Mr.  Barrow^ 
before  any  instructions  had  been  given  for  the  marriage- 
settlement  of  1850  or  on  the  subject  of  it,  well  knew  and 
fully  comprehended  the  material  contents  of  the  marriage- 
settlement  of  1839,  but  that,  moreover,  to  his  most 
certain  and  thorough  knowledge,  Mrs.  Barrow ^  in  the 
discussions  and  arrangements  preliminary  to  that  settle- 
ment, in  executing  it  and  in  marrying  him,  understood 
and  believed,  that  the  dividends  of  the  10,000/.  Consols. 
were,  after  their  marriage,  to  be  wholly  for  her  se- 
parate use,  nor  would  have  married  him  upon  the  settle- 
ment of  1850,  worded  as  it  is,  had  she  been  aware  of 
that  true  state  of  things,  a  complete  acquaintance  with 
which,  during  the  whole  time,  was  most  plainly  pos- 
sessed by  him.  It  follows,  in  my  opinion,  though  tech- 
nically, professionally,  judicially,  there  may  have  been 
or  may  be  diflFerent  views  as  to  Mr.  Barrow's  title  to 
what  he  is  claiming,  yet  that  no  man  (be  he  lawyer  or 
layman)  can,  looking  at  the  claim  unprofessionally,  see 
its  character  in  any  other  than  one  light. 

The  Lord  Justtce  Turner  (after  stating  the  facts 
of  the  case  as  they  are  above  detailed),  said — 

The  question  in  this  case  relates  solely  to  the  life  in- 
terest of  Mrs.  Barrow  in  the  10,000/.  Consols.  If  she 
is  entitled  to  that  life  interest  for  her  separate  use,  it  is 
immaterial  in  what  right  she  takes  it,  whether  by  virtue 
of  her  right  to  have  the  settlement  rectified,  or  by  her 
equity  independent  of  that  right. 

I  propose 
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1864.  I  propose,  therefore,  first  to  consider,  bow  the  ease 

with  reference  to  the  life  interest  in  these  funds  stands 
upon  the  equity  of  Mrs.  Barrow  apart  from  any  question 
of  rectifying  the  settlement.  The  right  of  a  married 
woman  to  a  settlement  or  provision,  out  of  property  to 
which  she  is  entitled  in  equity,  is  of  course  beyond  all 
question,  and  the  cases  which  were  cited  in  the  argu- 


ment have  fully  established,  that  this  Court  exercises 
discretion  as  to  the  extent  of  the  settlement  or  pro¥islon,i^ 
and  has  full  power  to  secure  the  whole  to  the  wife,  if,^H 
under  the  circumstances  of  the  case,  it  thinks  fit  so  to  do«^  ^ 
The  first  question,  therefore,  to  be  considered,  is  wba^  -a 
are  the  circumstances  to  which  the  Court  will  bavc^^» 
regard  in  the  exercise  of  this  discretion. 

It  was  observed  in  argument,  on  the  part  of  the  De 
fendant  the  husband,  that  the  cases  which  were  cit 
were  cases  in  which  the  husbands  had  already  received^^ 
some  considerable  part  of  the  fortunes  of  their  wives  aa^ 
and,  no  doubt,  the  fact  of  the  husband  having  receivei,^ 
other  property  of  the  wife  is  a  fact  to  be  taken  into  con  j^m^ 
sideration,  but  I  by  no  means  think  that  it  is  the  onlj   Jj 
fact  to  be  considered.     When  this  Court  is  called  upo^^ff 
to  exercise  its  discretion,  it  is  bound,  as  I  conceive,  ^^mo 
act  upon  a  just  view  of  all  the  circumstances  of  the  ca«te  ^^ 
and  not   to  limit  its  view  to  any  one  particular  poicr-»t 
More  especially,  in  my  judgment,  is  the  Court  bound       5n 
cases  of  this  nature,  to  look  to  the  conduct  of  the  hu^^s- 
band.     The  husband's  right  to  the  equitable  prope"»-(y 
of  his  wife  rests  upon  his  legal   rights,  and   his  le^fal 
rights  mainly  rest  upon  his  obligation  to  maintain    liis 
wife.     If,  then,  he  has  so  conducted  himself,  as  that  asbtf 
cannot  live  with  him,  surely  that  circumstance  must      be 
taken  into  account  in  determining  the  provision  to      be 
made  for  her.     It  would,  as  it  seems  to  me,  be  agaSJ»< 
all  principle  to  hold,  that  in  cases  of  this  nature,  the  oco- 
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diict  of  the  husband  is  not  to  be  taken  into  accoont,  and        1854. 

such  a  position  would,  I  think,  be  hardly  less  opposed 

to  authority.     The  misconduct  of  the  wife  weighs  heavily 

against  her  equity  for  a  settlement     It  has  even  been 

held,  that  if  she  be  an  adulteress^  this  Court  will  render 

her  no  assistance,  and  make  no  provision  for  her,  Ball 

V.  Montgomery  (a) ;  Carr  v.  Eastabrooke  (6),  and  I  do 

not  see  how,  consistently  with  justice,  it  can  be  held, 

that  misconduct  of  the  wife  affects  her  rights,  but  that 

similar  misconduct  on  the  part  of  the  husband  has  no 

operation  upon  his.     Indeed,  the  cases  to  which  I  have 

referred,  shew  that,  although  there  may  be  misconduct  in 

the  wife  and  no  misconduct  in  the  husband,  the  Court 

will  not  give  him  the  income  as  he  does  not  maintain  her. 

In  determining  this  case,  therefore,  we  are  bound,  in 
my  opinion,  to  look  into  the  conduct  of  the  Defendant 
the  husband.  Upon  examining  it,  we  first  meet  with  a 
divorce  for  adultery  on  his  part.  I  am  by  no  means 
satisfied,  that  it  is  necessary  to  go  further,  and  that  this 
alone  is  not  sufficient  to  deprive  him  of  any  right  to  any 
portion  of  the  dividends  of  these  funds.  Such  a  decision 
would  be  far  within  the  range  of  Ball  v.  Montgomery  and 
Carr  v.  Eastabrook ;  but  it  is  unnecessary  to  go  so  far 
in  the  present  case.  I  have  read  most  carefully  the 
whole  of  the  evidence  in  the  cause,  and,  upon  read- 
ing it,  I  am  perfectly  satisfied,  that  the  marriage  was 
contracted  by  this  Defendant  from  interested  motives 
merely,  and  that  his  conduct  afler  the  marriage  was 
such  as  to  render  it  impossible  for  his  wife,  with  due 
regard  to  her  character  and  position,  to  continue  any 
longer  to  reside  with  him.  I  found  this  conclusion  not 
upon  facts  which  can  fairly  to  be  said  be  in  dispute  upon 
the  evidence,  but  upon   the   husband's  own  statements 

upon 
(a)  2  rei.191.  (i)  4  Fei.  147. 
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upon  many  facts  which  are  sworn  to  on  one  side,  and  not 
denied  upon  the  other,  upon  other  facts  confirmed  by 
independent  testimony  and  upon  the  terms  which  the 
Defendant  himself  proposed  for  a  reconciliation — terms 
which  no  man,  having  the  least  sense  of  the  duties  and 
obligations  of  a  husband,  could  have  ventured  to  propose. 


This  being  the  view  which  we  take  of  the  equity  for-:^^ 
a  settlement  or  provision,  as  distinct  from  the  questionK-:^^} 
of  rectifying  the  settlement,  it  is  unnecessary  for  us  tcc^^^o 
give  any  opinion  upon  that  part  of  the  case.  Thrm  ^^ 
decree  must  be  varied,  as  my  learned  brother  has  sug--^^, 
gested. 
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ATTORNEY-GENERAL  v.  The  CORPORATION 
of  ROCHESTER. 

R6.14, 15,16. 
rilHESE   were  two   appeals   from  a  decree   of   the     Before  The 
-■"     Master  of  the  Rolls,  directing  a  scheme  for  the  re-      ^tices."'" 
^ulation  of  a  charity,  created  by  the  will  of  Mr.  Richard  Where  prc^ 

siiteenth  cen- 

By  the  will,  which  was   dated  the  22nd  of  August  {"'appjy^Ihf 

1579,  the  testator,  after  directing  that  the  mayor  of  the  income  for  the 

city  of  Rochester^   at  that   time  being,   together  with  ^ntation  of  an 

William  Streatan,  William  Hall,  Richard  Wilhinson,  in»houte  for 

the  comfort, 
then  principal  citizens  of  the  said  city  John  Maples-  placing  and 

den,  Oeorge  Swamond  and  John  Nicholson  the  elder,  or  J^'^^thin  the 

any  four  or  three  of  the  survivors  of  them,  or  for  default  city  of  it,  and 

or  lack  of  four  or  three  of  them  being  deceased,  then  be£itoharboar 

that  the  Mayor  of  Rochester  aforesaid  for  the  time  being,  ®'  ^^%f  V^^ 

together  with  four  principal  citizens  of  the  same  city  for  no  longer  than 

the  time  being,  should  sell  the  testator's  principal  house  on«  nig^t,  to 

or  tenement  called  Satis,  and   the  messuage  or  house  four  pence  was 

thereunto  "^^-^^t 
parchaie  flax,  &c.  for  setting  the  noor  at  work  according  to  the  18  Elig.  c.  3;  and  the 
income  of  the  property  had  greatly  increased  :—Heldf  that  an  administration  of  the 
charity,  which  made  no  increase  in  the  number  of  wayfarers  relicTed,  or  in  the 
amount  of  the  viaticum,  was  not  a  proper  one,  and  that  a  scheme  ought  to  be  directed 
upon  an  information  being  filed,  although  it  did  not  pray  relief  in  respect  of  the  admi- 
nistration of  this  part  of  the  charity. 

QiMTTf ,  whether  the  payment  (afler  making  provision  for  poor  travellers)  of  the 
residue  of  the  income  to  the  parish  officers  in  ease  of  the  rates  was  a  proper  adminis- 
tration of  the  cbaritv. 

Where  a  charitable  gift  is  ambiguous,  it  may  be  intexpreted  by  the  aid  of  contem- 
poraneous usage,  but  no  length  of  usage  will  warrant  a  deviation  from  the  terms  of  a 
trust  which  the  Court  regards  as  plain,  and  the  Court  did  not  hold  itself  bound  as  to 
such  deviation  by  proceedings  in  former  suits,  in  which  the  question  did  not  directly  arise. 

There  must  be  a  substantial  ground  for  an  appeal  on  the  part  of  defendants  to  a 
charity  information  to  exempt  them  from  payment  of  costs,  and  the  intimation  of  the 
opinion  of  the  Court  below  upon  the  substance  of  the  case  in  pronouncing  a  decree 
which  contained  no  declaration,  and  merely  directed  a  scheme,  was  not  held  to  consti- 
tute such  a  ground. 
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thereunto  annexed,  with  the  appurtenances,  and  all  his 
furniture,  plate  and  household  stuff  set  down  in  an  in- 
ventory by  him  then  ready  made,  and  all  his  leases  and 
terms  of  years,  and  that  the  money  thereof  had  and  re- 
ceived should  be  bestowed  in  manner  thereinafter  ex- 
pressed. After  giving  a  pecuniary  legacy  he  directed  that 
of  the  residue  one  stock  or  portion  of  money  should  be 
made  and  continued,  and  be  put  forth  to  gain  and  profit, 
and  that  the  yearly  profits  should  be  bestowed  and  em- 
ployed for  and  towards  the  perpetual  relief^  comfort  aod 
sustentation  of  an  almshouse,  and  such  poor  people  u 
were  thereinafter  limited  (that  was  to  say),  first,  that  in  the 
almshouse  then  already  erected  and  standing  beside  the 
market  cross,  within  the  city  of  Rochester  aforeBaid, 
there  should  be  re-edified,  added  and  provided  (with  such 
rooms  as  were  there  already  provided),  six  several  rooon 
with  chimnies,  for  the  comfort,  placing  and  aUding  of 
the  poor  within  the  said  ciCy,  and  also  be  made  apt  and 
convenient  places  therein  for  six  good  mattresses  or  flock 
beds  and  other  good  and  sufficient  fiimiture  to  harbour 
or  lodge  in  poor  travellers  or  wayfaring  men,  being  no 
common  rogues  or  proctors,  and  that  they  the  said  iray* 
fiuring  men  should  harbour  and  lodge  therein  no  longer 
than  one  night,  unless  sickness  were  the  further  cauae 
thereof;  and  he  directed  that  those  poor  folks  there 
dwelling  should  keep  the  house  sweet,  make  the  beds, 
see  to  the  furniture  and  keep  the  same  sweet,  and  courte- 
ously entreat  the  said  poor  travellers ;  and  he  directed 
that  every  of  the  said  poor  travellers  at  their  first  coming 
in  should  have  id.,  and  that  they  should  warm  them  at 
the  fire  of  the  residents  within,  if  need  were,  which 
charges  of  the  poor  travellers  aforesaid  he  directed  should 
be  maintained  and  continued  of  the  yearly  profits,  rising 
of  the  said  stock  being  well  employed  unto  the  said 
purpose. 
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The  testator  also  gave  as  follows :—'' Item.  I  will       1854. 
give  and  bequeath  unto  the  mayor,  principal  citizens  or     j^"^^ 
commonalty  of  the  city  of  Rochester  aforesaid,  or  by  any      General 
other  name  or  names  as  they  be  incorporated,  and  to     fr^^n 
their  successors  for  ever,  all  my  lands,  tenements  and   poration  ow 
hereditaments,  with  their  appurtenances  whatsoever  (ex- 
cept my  principal  tenement  called  Satis  and  the  tene- 
ment that  John  Fryer  dwelt  in,  with  the  appurtenances, 
which  before  I  have  willed  to  be  sold),  and  the  yearly 
profits  and  the  rents  of  the  said  lands  shall  be  to  the 
building  and  re-edifying  and  increasing  of  the  said  alms 
or  abiding   house  near   the  corner  cross  in  Rochester 
aforesaid,  and  for  the  prbvision  of  flax,  hemp,  yam,  wool 
and  other  necessary  stuff  to  set  the  poor  of  the  said  city 
at  work,  according  to  the  purview  of  a  certain  statute 
made  at  WestmiTister  in  the  eighteenth  year  of  the  reign 
of  our  most  gracious  Queen  Elizabeth,  touching  an  Act 
for  the  setting  of  the  poor  a  work  and  the  avoiding  of 
idleness,  and  for  the  further  relief  of  such  as  be  poor  and 
impotent  as  the  statutes  of  this  realm  will  permit  and 
allow ;  which  yearly  profits  of  my  lands  I  have  put  down^ 
rated  and  valued  as  they  be  now  yearly  let  at  this  present 
(that  is  to  say),  my  lands  and  tenements  in  Cluitham 
aforesaid,  13/.  fo.  8c{. ;   my  lands  and  tenements  in  St. 
Margaret* Sy  51.  ;    my  lands  and  tenements  in  Hakto, 
SOs. ;  my  lands  and  tenements  in  Cuxton,  40s. ;  my  wind- 
mill at  Shome,  61. ;  also  my  tenement  at  Longlane  end, 
in  London,  total  36/.  I6s.  8d.     And  whereas,  before,  I 
the  said  testator  have  willed  my  principal  house  called 
jSez^i^,  with  the  appurtcfhances,  and  my  said  leases,  goods 
and  moveables  to  be  sold,  and  to  be  used  and  employed 
as  is  aforesaid,  so  my  mind  and  will  is,  that  the  said 
mayor  for  the  time  being,  and  the  other  parties  before 
appointed  to  make  the  said  sale,  shall  have  towards  their 
costs  and  charges  and  pains  5/. :  Provided  always,  and 
my  will  is,  that  the  mayor,  principal  citizens  and  com- 
monalty 
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1854.  monalty  aforesaid,  and  their  successors,  of  the  city  of 

^■^"^^^^  Rochester  J  or  by  any  other  name  or  names  as  they  be  in- 

Gbneral"  corporated,  immediately  after  the  sale  of  my  said  house 

^'  called  Satis  and  other  the  premises,  shall  become  bounden 

roRATioM  or   and  obliged   unto  my  next  heir  or  heirs  male,  or  my 
Rochester,     ^jj^g^  jj^j^.  f^^^j^  j^  y^^j  ^^^  j^^j^  ^f  j^gj^  ^^^^  i„  ^ 

double  sum  of  money  of  the  value  of  the  said  sale  or 
stock,  that  they  shall  to  the  uttermost  of  their  powers 
preserve  and  maintain  the  stock  aforesaid,  and  the  yearly 
gain  and  profits  thereof  rising  shall  employ  unto  the 
uses  and  purposes  before  recited,  but  chiefly  and  prin— 
cipally  to  the  relief  and  comfort  of  the  said  poor  tra- 
vellers or  wayfaring  people."       • 

By  an  indenture  dated  the  ^th  oi  April  1593,  made 
between  Mr.  Thomas  Pagett  and  Marian  his  wife  (late 
the  wife  of  the  above-mentioned  Richard  WcUU\  and 
the  mayor  and  citizens  of  the  city  of  Rochester,  and  cer- 
tain other  persons,  reciting  that  there  had  arisen  divers 
ambiguities  and  doubts,  as  well  touching  the  above  gift 
and  bequest  concerning  the  sale  of  the   said  principal 
house  or  tenement  called   Satis,  and  the  messuage  or 
house  thereunto   annexed,   and   the   said   leases,   stuff, 
furniture,  plate,  utensils,   household    stuff,   goods   and 
chattels,  and  how  the  same  profit  and  gain   might  be 
brought  to  continue,   which  should  be  grounded   only 
upon  usury  and  interest  for  loan  of  money ;  as  also  great 
doubt  how  the  profits  and  rents  of  the  said  lands  might 
thereafter  continue  and  be  employed  to  the  uses  and  pur- 
poses appointed  and  declared  in  the  said  will :    it  was 
expressed  to  be  thereby  agreed,  that  in  consideration 
that   the  said   Thomas  and  Marian  Pagett  might  have 
and  hold  the  said  property  and  inheritance  of  the  said 
house   and   tenement  called   Satis,    and  the   tenement 
thereunto  annexed,  and  the  said  stuff,  plate,  utensils  of 
household  goods  and  chattels  in  the  said  will  limited  to 

be 
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be  sold,  they  would  not  only  pay  to  the  said  mayor        1854. 
and  parties  authorized  to  sell  the  same  the  sum  of  100      ^-•^^^^^ 
marks  of  lawful  money  of  England  for  and  towards  the     Geheral 
repairing  and  amending  of  the  said  almshouse,  and  pro-     .    *' 
vision  of  such  bedding   and  furniture  as  is  afore  men-   poration  op 
tionedy  but  also  did  undertake  to  discharge  all  the  said    *^<*^="^*** 
sums  of  money,  and  to  convey  certain  other  property  to 
the  mayor  and  citizens.     By  the  same  deed,  the  mayor 
and  citizens,  for  themselves,  their  successors  and  assigns, 
and  every  of  them,  covenanted  that  the  revenues  and 
profits  which  from  thenceforth  at  any  time  or  times  there- 
after should  arise  of  the  said  messuages  and  tenements, 
and  all  sums  of  money  which  should  be  received  by  or 
upon  the  revenues  thereof  and  every  of  them,  should  be 
from  time  to  time  employed  in  manner  and  form  follow- 
ing, that  was  to  say,  that  therewith  and  with  and  by  such 
other  tax  and  means  as  by  the  statute  made  in  the  18th 
year  of  her  said  Majesty's  reign  should  or  might  be  law- 
fully had  or  levied  in  the  said  city  and  limits  and  pre- 
cincts thereto  belonging,  flax,  hemp,  yarn,  wool  and  other 
necessary  stuff  as  is  aforesaid  should  be  at  all  and  every 
time  and  times  thereafter  provided  and  had  in  store  in 
the  said  city,  and  from  time  to  time  delivered  to  the  poor 
of  the  said  city  of  Rochester  and  limits  and  precincts 
thereof  belonging,  that  would  work  upon  the  same,  and 
that  the  workers  thereof  should  be  within  three  days  after 
reasonable  request,  after  the  end  of  the  working  thereof, 
pud  for  their  pains  therein,  and  that  the  things  so  spun 
or  wrought  in  cloth  or  otherwise,  as  soon  and  speedily 
as  might  be,  should  be  sold  to  the  uttermost  and  best 
value,  and  that  the  money  and  all  other  profits  received 
thereof  or  therefore  should  be  employed  partly  to  the 
provision  of  new  flax,  hemp,  yarn,  wool  and  such  other 
stuff  as  aforesaid,  to  be  likewise  delivered,  wrought  and 
sold,  and  the  rest  towards  the  charges  of  the  relief  of  the 
said  travelling  men  as  were  aforesaid ;  and  that  all  such 

travelling 
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1854.  travelling  men  as  were  mentioned  and  meant  in  the  salt 
^^^^^*^  will  to  be  harboured  and  lodgedi  not  exceeding  th 
Gbnbkai.  number  of  six  in  any  one  night,  should  be  upon  their  re 
T  ^Co  quest  nightly  there  harboured  and  lodged  and  have  fou 
roaATioH  ojp  pence  a-piece  satisfied  and  paid  unto  them  mthin  oo 
hour  after  their  first  placing  there  according  to  the  tru 
meaning  and  intent  of  the  said  will,  and  that  if  any  defaol 
should  be  had  or  made  at  any  time  or  tioies  in  or  conceroioj 
the  employing,  bestowing  or  payment  of  the  revenues 
profits  and  sums  of  money  aforesaid,  or  any  of  them,  o 
any  part  or  parcel  of  them,  or  any  of  them  in  and  for  th 
intents  and  purposes  aforesaid,  or  in  or  concerning  th< 
harbouring  or  lodging  of  the  said  poor  travellers  or  th^ 
payment  to  them,  or  the  said  workers,  or  any  of  them,  o 
the  said  sums,  contrary  to  the  good  meaning  of  the  sai( 
will  and  of  the  deed,  certain  penalties  therein  specifiec 
were  to  be  paid  by  the  corporation. 

The  statute  of  the  18th  of  Mizabeth,  <^  3,  s.  4^  whicli 
is  referred  to  in  the  will  and  the  deed,  '*  To  thie  intent  thai 
youth  may  be  aceuatomed  and  brought  up  ia  labour  «nd 
work,  and  then  not  like  to  grow  up  idle  rogues,  aod  to 
the  intent  also  that  such  as  may  be  already  grown  up 
in  idleness  and  are  rogues  at  this  present  mtay  not  have 
any  just  excuse  in  saying  diat  they  c^not  get  any  service 
or  work,  and  then  without  any  tkwour  or  toleration  vorth] 
to  be  executed,  and  that  poor  And  needy  persons  bein^ 
willing  to  work  may  be  set  on  to  work,**  provides  tha 
in  every  city  or  town  corporate  within  the  realm,  i 
competent  store  and  stock  of  wool^  liemp,  flax,  iroi 
and  other  stuff,  by  the  appointment  and  order  of  tb 
mayor,  bailiffs,  justices  or  other  officers  having  ri^Ie  ii 
the  said  cities  or  towns  corporate  (themselves  and  al 
other  the  inhabitants  within  their  several  authorities  t 
be  taxed,  levied  and  gath^ed)  shall  be  provided;  ani 
that  the  poor  shall  be  paid  for  their  work,  and  the  profit 

appliec 
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applied  to  purchasing  a  new  stock,  and  that  any  person        1854. 
refusing  to  work  shall  be  treated  as  a  vagabond  and     /^^ 
punished  accordingly.  Gbvbeal 

Tbb  Cob- 
Iq   167S  an  information  was  filed  on  behalf  of  the   poeati^h  or 

parisbet  o{  St.  Margaret  and  Strood,  within  the  city  of  *«'**^*»- 
JRocheUeTf  in  which  a  decree  was  made  on  February  18th 
1674,  whereby  the  Court  declared  that  those  parts  of  the 
parish  of  St  Margaret  and  Strood  that  were  within  the 
limits,  liberties  or  precincts  of  the  city  of  Rocltester^ 
ought  to  have  a  share  and  proportion  as  well  of  the  work 
as  of  the  surplus  of  the  charity,  and  did  therefore  order 
and  decree  the  same  to  them  for  ever  thereafter  accord- 
ingly ;  and  it  was  thereby  referred  to  Mr.  Justice  Ttois- 
den.  Sir  Robert  Barneftam,  Sir  William  TSjoisden  and 
Sir  John  Bankes,  or  any  three  of  them,  to  set  out  such 
share  and  poportion  of  the  said  work,  and  also  of  the 
surplusage  of  the  money  arising  and  aoaually  coming  and 
remaining  of  and  from  the  rents  and  profits  of  the  lands 
and  tenements  devised  and  settled  to  and  for  the  charitable 
use  aforesaid,  over  and  besides  what  should  serve  for  ever 
the  charitable  uses  in  the  will  expressed  to  be  annually 
paid  and  distributed  for  ever  in  such  prc^ortions  to  the 
said  parishes  of  St.  Margaret's  and  Strood,  for  and 
towards  the  relief  of  such  of  the  poor  inhabitants  of  the 
said  respective  parishes  as  were  residing  and  dwelling 
within  the  liberties  and  precincts  of  the  aaid  city,  in  such 
manner  as  the  said  referees,  or  any  three  of  them,  should 
thuk  fit;  and  it  was  also  ordered  that  the  said  mayor  and 
ckisens  and  their  successors  should  for  ever  thereafter 
yearly  account  before  the  wardens  and  commonalty  of 
JtocAester  Bridge^  or  such  other  as  by  the  said  indenture 
was  directed  and  appointed  (other  than  the  vicar  of  St, 
Nicholas^  which  was  or  should  happen  to  be  eldest  resi- 
dentiary prebend)  of  and  for  all  the  yearly  revenues  and 
other  the  matters  and  things  relating  to  the  said  charitable 

use. 
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use,  and  of  and  for  all  the  improvements,  receipts  and 
payments  concerning  the  same. 

In  pursuance  of  the  decree,  the  referees  apportioned  the 
property  among  the  parishes  of  Strood  and  SL  Margaretf^ 
and  the  mayor  and  citizens  of  the  city  of  Rochester  f( 
ever,  to  be  employed  as  well  for  the  relief  of  travellers  ii 
the  said  will  and  indenture  mentioned  and  other  thi 
charitable  uses  in  the  said  indenture  mentioned  as  for 
benefit  of  the  poor  of  the  parish  of  St.  Nicholas^  vrithii=^ 
the  said  city  of  Rochester^  to  be  continued  for  ever. 

By  an  order  made  in  1680  the  award,  and  all  th^s 
matters  and  things  therein  contained,  were  ratified  an<3 
confirmed. 


Some  further  particulars  respecting  this  and  two  other 
suits  are  stated  in  the  judgment  of  Lord  Justice  Turner, 
post,  and  are  omitted  here  to  avoid  repetition. 

The  information  in  the  present  suit  complained  of  the 
application  of  the  surplus  (ailer  providing  for  the  relief  of 
the  poor  travellers)  in  ease  of  the  poor-rates,  bat  did  not 
expressly  seek  relief  in  respect  of  the  former  part  of  the 
charity. 

The  mayor  and  corporation  and  the  trustees,  by  their 
answers,  said,  that  the  income  of  the  charity  property  for 
the  year  ending  Michaelmas  1835,  amounted  to  2,500L; 
that  the  municipal  corporation  ceased  to  administer  the 
funds  in  the  year  1836;  that  there  was  a  sum  of  4,0001. 
in  stock,  and  that  substantially  the  income  amounted  to 
above  3,000/.;  that  the  establishment  of  the  charity- 
house  consisted  of  the  keeper,  (the  person  who  was  now 
the  keeper  having  been  appointed  by  the  mayor  or  the 
municipal  corporation  previous  to  the  year  1835,)  and 

that 
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that  such  keeper  resided  in  the  charity  house ;  and  that  1854. 
he  now  received  a  salary  of  30/.  per  annum  for  keeping  ^^^"^^ 
the  house  and  furniture  in  order  for  the  accommodation  General 
of  travellers ;  and  that  the  rule  was,  that  any  travellers,  ^  ^' 
not  exceeding  six,  received  tickets  of  admission  to  the  poration  op 
said  house  on  application  to  the  provider  for  the  poor  in 
the  said  city;  and  that  such  tickets  entitled  them  to 
lodge  in  the  said  house  one  night,  and  to  have  coals 
found  them,  and  to  have  an  allowance  of  fourpence  in 
money;  but  that  since  the  introduction  of  gas,  which 
was  now  used  in  the  house,  such  travellers  were  not  (as 
the  Defendants  were  informed)  provided  with  candles. 
That  by  the  annual  account  of  the  income  and  expendi- 
ture of  the  charity,  it  appeared  that  the  sum  of 
75/.  12s,  3d.  only  had  been  applied  during  the  year 
for  the  expenses  of  the  said  house  for  the  reception  of 
poor  travellers  or  otherwise  for  their  relief  or  benefit ; 
that  the  said  sum  of  75/.  I2s.  3d.  was  paid  out  of  the 
portion  of  the  income  of  the  said  charity  property  pay- 
able to  the  parish  of  St.  Nicholas,  and  that  the  annual 
expenses  of  the  said  house  were  in  like  manner,  in  each 
and  every  year,  paid  out  of  the  parts  of  the  said  income 
payable  in  each  year  to  the  parish  of  St.  Nicholas.  That 
the  municipal  trustees  under  the  Corporation  Act  were 
in  possession  of  the  estates  and  received  the  rents.  They 
managed  the  property,  paid  the  expenses  connected  with 
the  management,  including  the  almshouse,  and  then 
handed  over  the  surplus  to  the  parish  officers  of  the 
several  parishes,  who  applied  it  to  the  purposes  for 
which  the  poor-rates  were  applicable  in  the  said  parishes 
respectively,  and  in  exoneration  of  the  liability  of  the 
rate-payers  of  such  parishes  respectively. 

The  Solicitor-General,  and  Mr.  W.  M.  James  for  the 
Attorney-General,  appeared  in  support  of  the  decree. 
Vol.  V.  3  H  D.M.G.  Mr. 
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Mr.  Campbell  and  Mr.  Messiter,  for  t 
of  St  Nicholas,  in  support  of  one  of  1 
Mr.  Glasse  and  Mr.  Heberden,  for  th 
of  St.  Marffarefs,  in  support  of  the  oth< 

The  information  makes  no  complaint 
of  the  charity  which  relates  to  the  ma 
almshouse  or  the  reception  of  poor  tr 
only  question  therefore  is,  whether  the  r 
properly  administered  by  applying  the  i 
ease  of  the  poor-rates.  We  submit,  thai 
ported  as  a  proper  course  of  administr 
terms  of  the  will  and  the  deed  of  endo^ 
the  former  decrees  of  this  Court,  from  wfa 
been  brought ;  and,  Srdly,  by  long  usag 
is  sufficient  interpretation  of  the  terms  o 

First,  with  respect  to  the  provisions  oi 
provisions  expressly  refer  to  the  two  A 
the  provisions*  of  which  were  combined 
c.  2.  The  testator  embodied  the  wor 
statutes  in  his  gift,  which  was  to  be  f 
poses;  first,  the  relief  of  the  poor,  ai 
setting  them  at  work.  For  those  two  pi 
seers  and  churchwardens  had  a  power 
he  alludes  in  his  will  accordingly  to  the 
Therefore,  the  fair  construction  of  Mr 
that  the  income  of  the  charity  was  appl 
in  aid  of  the  poor-rates  to  be  levied  or 
He  does  not  provide  merely  for  the  e 
almshouse,  which  may  be  called  a  speci( 
rity  irrespective  of  poor-rates ;  but  he  f 
two  purposes  which  themselves  constitu 
den  of  all  poor-rates,  to  wit,  the  setting  c 
poor  to  work,  and  the  relief  of  the  ag< 
It  cannot  be  said  that  a  charity  may  not 
in  aid  of  the  poor-rate.    In  Attorney 
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Corporation  of  Berwick-upon-Tweed  (a),  the  gift  was 
for  the  erecting  and  maintaining  a  house  of  correction 
within  the  borough,  and  for  maintaining  and  ordering 
the  poor  therein  for  ever,  and  all  other  idle  persons 
coming  and  being  therein.  That  was  heard  before  the 
late  Master  of  the  Rolls ;  and  his  Lordship  said,  **  Gene- 
rally speaking,  gifts  for  the  use  of  the  poor  are  not  gifts 
in  aid  of  the  poor-rates ;  because  (as  it  has  been  said  in 
other  cases)  gifts  in  aid  of  the  poor-rates  would  be  gifts 
for  the  benefit  of  the  rich  and  not  of  the  poor.  But  in 
this  particular  case,  this  town  not  having  taken  the 
benefit  of  the  statute  of  Elizabeth^  and  never  at  this  time 
having  raised  poor-rates,  these  were  gifts  for  purposes  in 
respect  of  which  poor-rates  were  to  be  levied  under  that 
statute.  These  gifts,  therefore,  were  a  substitution  for 
poor-rates,  poor-rates  having  been  adopted  in  that  town 
in  the  year  1729.  The  declaration  of  the  Court  must  be 
that  these  were  gifts  in  aid  of  the  poor-rates."  Now 
unquestionably  the  gift  there  was  not  more  clearly  or 
expressly  in  aid  of  the  poor-rates  than  the  gift  in  the 
present  case.  Lord  JEldon,  in  Attorneyr  General  v.  The 
Corporation  of  JExeter  (b),  says,  "  It  is  said,  that,  where 
a  charity  fund  is  given  to  persons  who  receive  parochial 
relief,  it  is  applied  in  exoneration  of  the  rich,  who  con- 
tribute to  the  public  burdens  of  the  parish.  I  say, — that 
is  not  so.  There  may  be  many  cases  in  which  there 
cannot  be  a  more  prudent  application  of  a  charity  fund 
than  by  giving  it  to  those  who  are  receiving  parish  re- 
lief; not  thereby  exonerating  the  rich  from  contributing 
to  the  relief  of  the  poor,  but  adding  to  the  relief,  which 
the  law  has  provided,  further  relief,  which  the  rich  are 
not  bound  to  afford." 


1854. 

Attorn  ET- 
General 

V, 
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Secondly,  the  only  point  in  dispute  in  the  present 

suit 
(a)  Tamlyn,  239.  (6)  2  Ruts.  52. 
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1854.        suit  has   been  decided  by  authority,  from  which  this 
^^^'^       Court  cannot  depart.    The  information  of  1673^  which 
General      came  before  Lord  Nottingham^  contiuned  the  same  com- 
_    ^*  plaint  as  the  information  in  the  present  case.     It  was 

roRATioM  OP  that  the  corporation  had  for  several  years  employed 
about  three  parts  in  four  of  all  the  rents,  issues  and 
profits,  and  of  the  improvements,  in  defraying  the  cchd- 
mon  charges  which  ought  to  have  been  paid  by  the 
inhabitants  of  the  parish  of  St.  Nicholas^  out  of  their 
own  purses  and  estates,  towards  the  relief  of  the  poor 
of  the  same  parish,  to  ease  and  free  themselves  and  the 
rest  of  the  inhabitants  of  the  parish  from  those  charges 
whereby  they  themselves  and  the  inhabitants  were  only 
partakers  of  the  benefit  of  the  charitable  use.  The  in- 
formation there  raised  two  questions;  first,  as  to  the 
shares  of  the  parishes;  and  secondly,  as  to  the  mode 
of  application ;  and  we  find  that  as  far  as  express  words 
go.  Lord  Notihigham  merely  remedied  that  branch  of 
the  complaint  which  related  to  the  admission  of  the  way- 
farers. Having  done  so,  it  became  necessary  for  him  to 
consider  what  should  be  the  administration  for  the  future 
of  the  rest  of  the  charity,  as  to  which  complaint  had 
been  made.  But  as  the  decree  is  silent  as  to  this,  the 
unavoidable  inference  is,  that  so  much  of  the  complaint 
was  rejected. 

Lord  Nottingham  directed  that  the  proportions  of  the 
two  parishes  of  St.  Margaret  and  Strood  should  be  paid 
to  the  churchwardens  and  overseers  of  the  poor  of  those 
parishes,  to  be  by  them  employed  to  the  intent  and  pur- 
pose mentioned.  With  regard  to  the  shares  which 
belonged  to  St.  Nicholas,  he  did  not  direct  those  to  be 
paid  to  the  churchwardens  or  overseers  of  St.  Nicholas^ 
but  imposed  upon  those  shares  the  burden  of  keeping 
up  the  almshouse,  and  consequently  directed  them  to  be 
received  by  the  corporation,  and  to  be  by  them  applied 

first 
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first  in  keeping  up  the  almshouse,  and  secondly  in  relief       1854. 
of  the  poor  of  the  parish  of  St.  Nicholas.    Lord  Not-      ^•^'^^^^ 
tingham^  therefore,  must  have  intended  to  decide  the      Genbral' 
question  as  to  the  application,  else  he  would  not  have     ^    ** 
ordered  that  the  funds  coming  to  the  parish  of  St.  Mar^   poration  of 
garet  and  the  parish  of  Strood  should  be  paid  to  the    ^chi»t»». 
churchwardens  and  overseers  of  the  poor  of  the  parishes. 
It  cannot  be  maintained  that  the  churchwardens  and 
overseers  represent  the  poor  of  a  parish  in  any  other 
sense  than  that  they  are  the  persons  to  levy  the  rates. 

An  information  as  to  the  administration  of  this  charity 
came  before  Sir  William  Chant  {a\  who  admitted  the 
parish  of  Chatham  to  participate  in  the  benefit  of  the 
charity.  It  was  an  information  at  the  suit  of  the  Attorney- 
General,  and  also  a  bill  by  the  guardians  of  the  poor  for 
that  parish.  Sir  William  Grant  decided  in  favour  of 
the  guardians,  who,  when  funds  were  received  by  their 
ofiicers,  would  of  course  apply  those  funds  in  aid  of  the 
poor-rate.  Another  information  was  filed  (6)  by  the 
parish  of  St.  Margaret,  in  the  year  1829,  praying  for 
a  new  apportionment  of  the  funds.  That  was  also  not 
merely  an  information,  but  it  was  an  information  by  the 
Attorney-General,  and  a  bill  by  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Margaret. 
In  the  result  they  did  not  obtain  the  larger  allotment^ 
which  they  claimed  by  the  information  and  bill,  and 
the  Vice-Chancellor  said,  "  What  is  now  asked  is  to 
depart  from  the  spirit  of  Lord  Nottingham's  decree,  and 
therefore  this  information  must  be  dismissed  with  costs." 
There  was  an  appeal  from  the  decision,  which  was 
affirmed  by  Lord  Lyndhurst.  The  present  mode  of  admi- 
nistering the  charity  was  also  sanctioned  by  an  order 

made 

(a)  See  a  reference  to  this  in       Rochester,  6  Sim.  275. 
Attorney-General  v.    Mayor  of  (b)  6  Sim.  273. 
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1854.       made  at  the  Rolls,  by  Sir  John  Leach,  in  the  case  of  the 

.""^^"^^^      parish  of  Chatham.     By  this  order  (which  was  made 

General      upon  a  petition  of  the  mhabitants  of  a  part  of  the  parish) 

T  B*Co  -     *  payment  of  a  portion  of  the  income  of  the  charity 

roRATioN  OP   was  directed  to  be  made  to  the  treasurer  of  the  parish  of 

ocHBSTER.     Cf^Qij^QYf^^  tQ  be  by  him,  when  so  received,  from  time  to 

time  applied  in  ease  of  the  rates  to  be  assessed  on  the 

inhabitants  of  the  part  of  the  parish  of  Chatham,  called 

Chatham  intra,  for  the  relief  of  the  poor. 

Lastly.  There  has  been  an  uninterrupted  usage  from 
the  time  of  the  decree  of  Lord  Nottingham,  not  only 
without  complaint,  but  with  the  sanction  of  the  Court  on 
the  subsequent  occasions  to  which  we  have  referred,  and 
we  submit  that  in  these  circumstances  this  Court  has  no 
authority  to  interfere  with  or  to  alter  the  destination  of 
these  funds  thus  settled  and  established  ;  Glasgow  Col-- 
lege  v.  Attorney' General  {a). 

[The  Lord  Justice  Turner.  Is  not  the  present 
appeal  at  all  events  premature?  The  first  trust  is  to 
employ  the  income  for  and  towards  the  perpetual  relief, 
comfort  and  sustentation  of  an  almshouse,  and  such 
poor  people  "  as  shall  be  hereafter  limited,  named  and 
expressed."  Must  there  not  be  a  scheme  as  to  this, 
however  the  question  as  to  the  rest  of  the  charity  may 
be  determined?  The  decree  only  directs  a  scheme. 
Suppose  the  Court  should  agree  with  you,  that  a  por- 
tion of  these  funds  should  be  applied  to  the  poor-rate. 
Is  there  to  be  no  inquiry  ?] 

We  put  the  case  as  high  as  that.  Upon  this  informa- 
tion the  only  question  raised,  is  as  to  the  application 
in  ease  of  the  poor-rate,  which  is  alleged  to  be  wrong. 

There 
(a)  1  H.qfL.Cas.  800. 
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There  is  not  one  single  word  as  to  any  other  alleged  1854*. 
misapplication^  nor  with  respect  to  the  prior  trusts.  The  a^^^^^^ 
only  question  raised  on  the  pleadings,  is  whether  the  General 
funds  shall  or  shall  not  be  applied  in  aid  of  the  poor-  Xhe^C 
rates.  [The  Lord  Justice  Turner.  But  in  charity  poration  op 
cases  the  Court  does  not  confine  itself  entirely  to  the 
scope  of  the  information.]  With  respect  to  the  appeal 
being  premature,  it  is  to  be  observed,  that  the  Master 
of  the  Rolls  in  giving  judgment  expressed  an  adverse 
opinion  to  the  Appellants  on  the  substance  of  the  case, 
and  as  the  scheme  would  have  been  settled  by  his 
Honor  it  would  have  been  merely  a  waste  of  time  and 
expense  not  to  appeal  at  once.  His  Honor  consi- 
dered the  case  to  be  like  that  of  Attorney- General  v. 
JBovill  (a) ;  but  we  submit  that  the  two  are  completely 
distinguishable.  In  Attorney- General  v.  Bovill(a),  the 
funds  were  not  given  in  aid  of  the  poor-rate,  for  there 
existed  no  poor-rate  at  the  time.  In  that  case,  moreover. 
Lord  Cottenham  said  that  he  did  not  in  fact  overrule  the 
decree  of  the  Master  of  the  Rolls,  as  the  two  judgments 
were  consistent.  Another  distinction  is,  that  the  decree 
of  Lord  Nottingham  in  the  present  case  was  inrolled, 
whereas  the  decree  of  the  Master  of  the  Rolls  in  Attorney- 
General  v.  JBovill  (a)  was  not  inrolled.  A  fourth  dis- 
tinction is,  that  there  the  Lord  Chancellor  was  dealing 
with  a  decree  of  the  Master  of  the  Rolls,  whereas  in  the 
present  case  the  decree  appealed  from  is  one  of  a  Master 
of  the  Rolls  overruling  or  altering  a  decree  which  had 
been  made  by  a  Lord  Chancellor. 


They  also  referred  to  Attorney- General  v.  Whiteley{b); 
Attorney- General  v.    The  Drapers'  Company  (c);    At- 
torney-General V.  The  Grocers*  Company  (d) ;  Attorney- 
General 


(a)  1  Phil.  762. 
{b)  11  r«.  241. 


(f)  6  Beav.  382. 
{d)  6  Beav.  526. 
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1854«,        General  V.  Caius  College  {a);  Attorney- General  v.  Th 
Bishop  of  Worcester  {b). 

Mr.  Vincent,  for  other  parties. 

The  Lord  Justice  Knight  Bruce. 

The  decree  complained  of  is  merely  this :  '^  His  Hono 
doth  order  that  proposals  for  a  scheme  be  laid  before  th 
Judge  of  the  Court  to  whom  this  cause  is  attached  for  th 
application  of  the  rents  and  profits  of  the  charity  estate 
in  the  pleadings  roentionedi  regard  being  had  to  the  wil 
of  Richard  Watts,  the  testator  in  the  pleadings  named 
to  the  Indenture  dated  the  ^th  day  ot  April  1593,  an< 
to  the  decree  of  Lord  Nottingham,  made  on  the  Srd  da 
of  November  in  the  32nd  year  of  the  reign  of  Chark 
the  Second.  And  it  is  ordered  that  the  further  conside 
ration  of  this  cause  be  adjourned,  and  any  of  the  partic 
are  to  be  at  liberty  to  apply  to  this  Court  as  there  sha] 
be  occasion."  With  this  the  Attorney-General,  who  ha 
important  duties  to  perform  in  the  suit,  is  not  dissatisfiec 
his  reason  possibly  being  that  there  is  no  reference  to 
Master,  and  that  the  scheme  will  be  settled  by  the  Judg 
before  whom  the  cause  was  heard,  and  probably  will  b 
heard  subsequently.  The  Corporation  of  Rochester  d 
not  complain,  nor  do  the  charity  trustees.  The  Appel 
lants,  whom  I  do  not  doubt  to  be  intelligent  as  well  a 
worthy  individuals,  are,  nevertheless,  parish  officers,  and 
being  parish  officers,  have,  by  some  process  of  reasoning 
that  I  am  unable  to  understand  or  follow,  persuade 
themselves  that  the  Attorney-General  has  obtained  no 
less  but  more  than,  as  representing  the  rights  of  societ 
and  the  public  interest,  he  was  entitled  to  claim. 

Let  it,  however,  be  assumed  (though  I  am  not  givinj 

ai 
(a)  2  Keen,  150.  (6)  9  Hart,  328. 
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an  opinion)  thart  at  the  time  when  the  information  was  IS&k 
filed  the  rents  of  the  charity  estates  were  not  in  a  course  j^^^^^^^ 
of  application,  which,  as  to  more  than  nine-tenths  of  them,  Gbnrral 
was  a  course  of  misapplication.  Let  it  be  assumed  (though  x  ^Co  - 
I  do  not  say  that  it  could  be  right)  that  the  bulk  or  some  poration  op 
portion  of  the  revenues  of  these  estates  should  be  received 
by  parish  officers  and  by  them  be  applied,  with  parish 
and  borough  rates,  for  the  ordinary  purposes  of  parish 
and  borough  rates ;  still  it  is  impossible  not  to  notice  the 
striking  disregard  with  which,  notwithstanding  the  great 
increase  of  this  property,  the  plainly-expressed  wishes  and 
intentions  of  the  testator  in  his  will,  and  of  the  subsequent 
deed,  with  respect  to  an  almshouse,  have  been  treated. 
It  is  impossible  not  to  disapprove  and  disavow  the  omis* 
sion  to  increase  the  assistance,  which,  by  both  the  will 
and  the  deed,  was  directed  to  be  given  to  needy  wayfarers, 
as  to  whom,  not  only  in  number  but  in  amount  also  of 
viaticum,  the  provision  made  in  the  sixteenth  century 
has  not  been  augmented,  while  the  rents  have,  since 
that  time,  increased  by  thousands.  In  the  face  of  all 
this,  churchwardens  and  overseers  have  been  found  to 
contend  that  the  justice  of  the  country^  apprized  of  these 
abuses,  shall  allow  them  to  remain  as  they  are, — a  con<* 
tention  which,  (the  Court  being  now  possessed  of  the 
casei  and  having  the  power  if  not  to  redress  the  past  at 
least  to  control  the  future,)  is  scarcely  a  serious  affair. 
But  it  is  a  matter  of  regret  and  something  more,  that  in 
a  community  on  various  grounds  civilly  and  ecclesiasti- 
cally so  considerable  as  the  city  where  this  charity  was 
founded,  there  should  so  long  have  been  tolerated,  nay, 
(from  reasons  too  obvious,  I  fear,)  fostered  and  encour- 
aged, a  system  of  wrong,  which,  viewed  in  the  light  most 
favourable  towards  the  Defendants,  whether  as  a  mere 
matter  of  money  among  the  living  or  as  involving  the 
spoliation  of  the  dead,  is,  in  point  of  law  as  well  as 
morality,  without  apology  and  without  excuse. 

The 
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The  Lord  Justice  Turner. 

In  this  case  the  income  of  the  property  which  is  ii 
question  (now  of  very  great  amount)  has  for  a  grea 
length  of  time  been  applied  in  ease  of  the  poor-ratef 
that  income  being  by  the  will  and  the  deed  which  ar 
the  foundation  of  this  charity  devoted  to  trusts,  to  whicl 
I  shall  presently  have  occasion  to  refer.  This  matte 
having  come  before  the  Master  of  the  Rolls,  he  has  b 
his  decree  directed  a  scheme  to  be  laid  before  the  Cour 
for  the  application  of  the  charity  income,  having  regan 
to  the  will  of  the  testator,  to  the  deed  which  followed  oi 
that  will,  and  also  to  a  certain  decree  which  has  beei 
made  by  this  Court;  and  this  appeal  comes  before  u 
from  the  decree,  so  directing  a  scheme,  having  regard  i 
the  will,  the  deed,  and  the  former  decree  of  the  Court 


Now,  in  a  case  of  that  nature,  I  apprehend,  it  rest 
upon  the  Appellants  to  show  that  the  administration  c 
this  charity,  in  the  mode  in  which  it  has  been  adminis 
tered,  is  absolutely  right  and  proper ;  or,  at  all  events 
that  some  qualification  ought  to  be  introduced  into  th 
decree  as  to  any  alterations  which  may  be  proposed  t( 
be  made,  under  the  scheme  which  the  Court  is  about  t 
carry  into  effect;  because,  unless  the  Appellants  satisf 
us  either  that  the  administration  is  proper  or  that  soro< 
qualification  should  be  introduced  as  to  the  scheme,  th< 
decree  must  be  right,  it  being  the  duty  of  the  Court  t< 
take  care  that  a  proper  scheme  is  laid  down  for  the  ad 
ministration  of  the  charity. 


The  Appellants  carry  their  arguments  to  this  ex 
tent.  They  say  that  the  application  of  these  funds  ii 
aid  of  the  poor-rates  is  altogether  a  just  and  due  appli 
cation  of  the  funds ;  and  they  justify  that  applicatioi 
upon  three  grounds  :  upon  the  will  of  the  testator,  tb 

decreei 
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decrees  of  the  Court,  and  usage.     The  first  instrumenti       1854. 
therefore,  which  is  to  be  looked  at  in  the  present  case,     ^^^"""^^ 
is  the  will  of  this   testator.     [His  Lordship  read  the      General 
material  portions.]     Now  the  first  trust  which  is  created     x    ^r    - 
by  the  will  is  a  trust  for  the  maintenance  of  the  alms-   poration  op 
house  near  the  Corner  Cross,  at  Rochester,     And  con-  hebter. 

sequently,  the  first  question  that  arises  on  this  decree, 
is  whether  it  can  be  a  due  administration  of  this  trust 
to  apply  funds  which  are,  in  the  first  place,  subject  to 
the  maintenance  of  the  almshouse,  in  ease  of  the  poor-- 
rates falling  on  the  parishes  of  Rochester,  and  whether 
it  can  have  been  wrong  for  this  Court  to  have  directed  a 
scheme  for  the  application  of  the  funds  which  are,  in  the 
first  place,  applicable  towards  the  almshouse,  but  which 
are,  in  fact,  applied  to  another  and  a  totally  different 
purpose  ? 


Let  us  look,  however,  a  little  at  the  subordinate  trust. 
The  subordinate  trust  is  to  provide  flax,  hemp,  yarn,  wool 
and  other  necessary  stuff  to  set  the  poor  of  the  city  to 
work  according  to  the  purview  of  the  statute  of  the  18th 
of  Elizabeth ;  and  as  to  the  remainder,  for  the  further 
relief  of  such  as  be  poor  and  impotent,  as  the  statutes  of 
this  realm  will  permit  and  allow.  It  is  argued  on  the 
part  of  the  churchwardens,  that  because  that  was  the 
mode  in  which  relief  was  administered  to  the  poor  at  the 
time  when  the  will  was  made  by  this  testator,  the  income 
is  now  applicable  to  the  relief  of  the  poor  according  to 
the  mode  in  which  that  relief  is  now  administered ;  and, 
not  only  so,  but  that  it  is  applicable  to  all  purposes 
whatsoever  to  which  the  poor-rates  are  by  law  now 
applicable.  Of  course  I  do  not  mean  now  to  decide  that 
question.  It  may  be  very  proper  that  some  portion  of 
these  funds  should  in  some  manner  be  applied  for  the 
benefit  of  poor  people  receiving  parish  relief ;  but  what 
the  Appellants  have  .here  to  maintain  is,  that  the  whole 

of 


816 


CASES  IN  CHANCERY. 


1854. 

Attorhbt- 
Gbnbral 

Tbb  Cor- 

rORATION  Of 
ROCHBITER. 


of  these  funds  are  bodily  to  be  paid  over  to  the  overseei 
of  the  parish  for  the  purpose  of  being  applied  like  pooi 
rates  for  the  purposes  to  which  those  rates  are  no' 
applied,  going  far  beyond  the  purposes  which  were  pn 
scribed  by  this  testator.  In  truth,  they  are  seeking  I 
found  upon  a  trust  which,  to  say  the  least  of  it,  was  i 
aid  of  the  mode  of  relief  at  that  time  adminbtere< 
a  trust  for  the  application  of  the  funds  for  the  relief  i 
the  poor  in  another  and  totally  different  mode.  I  thio 
it  is  impossible  here  to  say  that  the  application  of  th 
whole  of  these  funds,  in  the  mode  in  which  they  hai 
been  applied  in  ease  of  the  poor-rates,  is  an  applicatio 
consistent  with  the  trusts  declared  by  this  will ;  and 
it  is  not,  then  it  is  the  duty  of  this  Court  to  direct  an  ii 
quiry  and  the  settlement  of  a  tfcheitae  for  the  applicatio 
of  the  funds,  unless  the  point  has  been  disposed  of  fa 
decisions  already  pronounced  upon  it 


The  next  question  therefore  is,  whether  there  hi 
been  any  such  decision.  The  Appellants  say,  that  thei 
has,  and  that  it  is  contained  in  a  decree  pronounced  b 
Lord  Nottingham  as  long  ago  as  1674.  In  examinio 
that  decree  to  ascertain  what  it  decided,  it  is  necessary  1 
inquire  what  was  the  nature  of  the  suit  It  was  institute 
to  extend  the  application  of  the  funds,  which  had  bee 
applied  for  the  benefit  of  certain  parishes,  to  two  othc 
parishes.  The  prayer  of  the  information  was,  that  a 
equal  number  of  the  poor  of  St  Margaret  and  Siroo 
might  be  set  on  work  with  the  parish  of  St.  Nickoloi 
and  that  they  might  have  an  equal  proportion  of  the  the 
present  and  future  revenues  and  improvements  of  tli 
charity.  The  question,  therefore,  which  was  raised  i 
that  suit  was,  whether  the  iund  was  specifically  devote 
to  the  benefit  of  the  poor  of  particular  parishes,  o 
whether  it  extended  to  the  benefit  of  the  poor  of  othe 
parishes,  which  were  part  of  the  city  of  Rochester.     1 
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is  true  that  there  was  contained  in  the  information  a  1854. 
charge,  that  for  several  years  the  parish  of  St.  Nicholas  ^"""^"'^^ 
bad  employed  three  parts  in  four  of  all  the  rents,  issues  General 
and  profits,  and  of  the  improvements,  in  defraying  com-  Thb^Cor- 
mon  charges,  which  ought  to  have  been  paid  by  the  foration  op 
inhabitants  of  the  parish  of  St.  Nicholas,  out  of  their  ^«"«»^*»- 
own  purses  and  estates,  towards  the  relief  of  the  poor 
of  the  same  parish,  to  ease  and  free  themselves  and  the 
rest  of  the  inhabitants  of  the  parish  from  those  charges, 
whereby  they  themselves  and  the  inhabitants  were  the 
only  partakers  of  the  benefits  of  the  charitable  use,  and 
not  the  poor  of  the  city ;  but  no  relief  was  prayed  on 
that  subject,  the  relief  prayed  being  confined  to  a  decla- 
ration that  certain  other  parishes  might  have  an  equal 
projK)rtion  of  the  then  present  and  future  revenues  and 
improvements.  The  nature  of  the  suit,  therefore,  was 
to  have  it  determined,  whether  the  other  parishes  were 
entitled,  with  the  parish  of  St.  Nicholas,  to  their  share 
of  the  income  of  the  charity,  but  not  specifically  asking 
any  declaration  or  decision  of  the  Court  upon  the  subject 
of  the  application  of  the  funds.  I  quite  agree  that  it 
was  within  the  power  of  the  Court  (and  perhaps  I  may 
go  further,  and  say  that  I  think  it  was  the  duty  of  the 
Court),  if  it  thought  there  was  a  misapplication  of  the 
charity  appearing  upon  the  record  before  it,  to  deal  with 
that  misapplication,  though  there  was  no  specific  prayer 
for  relirf  addressed  to  that  subject.  But  then  let  us  see 
bow  the  matter  did  in  truth  stand  before  the  Court  at 
the  hearing  of  that  information.  We  must  take  that  not 
merely  from  the  allegation  which  is  contained  in  the  bill, 
but  fi'om  what  appeared  in  the  answer  of  the  Defendants, 
who  were  administering  the  charity  at  that  time.  That 
answer  does  not  state  the  fact  to  be  that  the  funds  were  ap- 
plied in  aid  of  the  poor-rates,  or  in  ease  of  the  poor-rates, 
but  it  states  that  the  funds  had  been  applied  in  the  main- 
tenance of  the  hospital  or  almshouse,  the  comfort  and 
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1854.  relief  of  poor  travellers,  and  setting  the  poor  in  or  abot 
^'^"^'^^  the  said  city  at  work,  and  the  residue  thereof  to  the  fui 
General  ther  relief  of  the  said  poor  of  the  said  city,  which  di 
rp    *p  accidentally  and  in  consequence  redound  to  the  ease  < 

poRATioN  OF  the  inhabitants  of  the  said  parish  of  St  Nicholas,  in  tfa 
Rochester,  ^.j^j^j-g^g  ^nd  assessments  towards  the  relief  of  the  pooi 
as  was  intended  by  the  testator.  Then  they  state  th 
mode  in  which  the  inhabitants  were  relieved.  They  con 
fess  that  they  and  their  predecessors  had  employed  an 
disposed  of  the  overplus  of  the  rents  and  profits  of  th 
premiss,  (besides  what  was  sufficient  for  the  maintenanc 
of  the  said  hospital  and  almshouse,  relief  of  poor  tra 
vellers,  and  setting  the  poor  to  work,)  for  the  relief  of  th 
poor  of  the  said  city,  by  way  of  weekly  or  monthly  per 
sions,  and  allowance  to  divers  of  them,  providing  fuc 
and  other  necessaries  for  them,  according  to  their  neces 
sities,  and  also  to  the  placing  out  of  poor  children,  an< 
otherwise  to  the  relief  of  the  said  poor  of  the  said  cit] 
as  the  mayor  and  citizens  of  the  said  city  from  tiifte  t 
time  thought  fit.  From  that  answer,  therefore,  ther 
does  not  appear  to  have  been  then  an  application  of  thes 
funds  in  the  mode  in  which  at  the  present  moment  the; 
are  admitted  to  be  applied,  in  aid  and  in  ease  of  the  pooi 
rates,  but  there  appears  to  have  been  an  administratioi 
of  further  relief  to  poor  people  in  the  shape  of  weekl; 
and  monthly  pensions  and  allowances,  provision  of  fuel 
and  placing  out  their  children  in  the  character  of  appren 
tices.  And  when  we  look  at  the  decree  which  was  mad 
by  Lord  Nottingham,  we  must  of  course  regard  it  ac 
cording  to  the  circumstances  as  they  stood  before  him 
Having  regard  to  the  circumstances  as  they  appear  on  th 
answer,  there  does  not  appear  to  have  been  at  that  tim* 
any  breach  of  trust  of  this  charity  apparent  on  the  pro 
ceedings,  calling  for  a  declaration  of  the  Court  on  the  sub 
ject  of  the  mode  of  application.  The  charity,  no  doubl 
might  have  been  applied  in  some  other  mode  at  that  tim( 

thai 
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than  that  which  appeared  on  the  answer;  but,  on  the  an-        1854. 

swer,  there  were  statements  of  further  relief  administered     .^~*^^^^ 

11         1  111  .11  .  Attormby- 

to  the  poor  beyond  what  they  could  be  entitled  to  receive      General 

under  the  provisions  of  the  Poor  Law  Act.  Then  look  Xhe*Cor- 
at  the  decree  which  is  made  by  Lord  Nottingham.  Lord  poratiom  of 
Nottingham  declares  that  the  two  parishes  "  ought  to  <>«»""*• 
have  a  share  and  proportion,  as  well  of  the  work  as  of 
the  surplus  of  the  charity,  devised  and  settled  as  afore- 
said, according  to  the  present  revenue  thereof,  and  there- 
after according  to  such  improvements  as  shall  at  any 
time  thereafter  be  made  thereof."  And  the  decree  is,  that 
they  shall  have  it  for  ever,  and  it  is  referred  to  Mr.  Jus- 
tice Twisden,  Sir  Robert  JSameham,  and  others,  or  any 
three  of  them,  to  set  out  such  share  and  proportion  of 
the  said  work,  and  also  of  the  surplusage  of  the  money 
arising  and  annually  coming  and  remaining  of  and  from 
the  rents  and  profits  of  the  lands  and  tenements  devised 
and  settled  to  and  for  the  charitable  use  aforesaid,  over 
and  besides  what  shall  serve  for  ever  the  charitable  uses 
in  the  said  will  expressed,  to  be  annually  paid  and  dis- 
tributed for  ever.  So  that  this  decree  keeps  on  foot  the 
previous  trust  for  the  almshouse,  by  limiting  the  powers 
of  the  referees  under  the  decree  to  the  surplus,  after 
providing  for  the  previous  purposes.  The  matter  re- 
ferred to  them  was,  to  set  out  the  share  and  proportion 
of  the  work,  and  of  the  surplusage  to  which  the  several 
parishes  were  entitled.  So  far,  therefore,  as  the  referees 
went  beyond  merely  ascertaining  the  proportions,  they 
went  beyond  the  authority  which  was  given  to  them  by 
the  decree.  They  made  an  award,  by  which  they  set  out 
the  different  proportions  which  the  parishes  were  to  take, 
and  in  doing  so  they  certainly  seem  to  me  to  have  gone 
beyond  the  authority  which  was  given  to  them  by  the 
decree,  for  they  not  only  ascertained  the  proportion 
which  each  of  these  parishes  was  to  take^  but  they  shifted 
the  trust  for  the  almshouse  upon  the  proportion  which 

was 
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1854.  was  allotted  to  one  parish^  relieving,  therefore,  or  pur- 
^■^^^^^^"^  porting  to  relieve,  by  their  award  (not  in  conformity  with 
General  the  decree,  or  the  authority  given  to  them  by  the  decree,) 
Thb'coe-  *  portion  of  the  charity  fund  which  was  given  to  the 
FOEATioM  or  two  other  parishes,  from  the  trust  to  which  that  fund 
was  subjected  by  the  will  of  the  testator,  and  the  deed 
which  followed  upon  that  will.  Therefore,  to  that  ex- 
tent, these  arbitrators  or  referees  clearly  went  beyond 
their  authority.  It  is  said,  however,  that  this  Court 
confirmed  and  acted  upon  that  award.  But  at  the  foot 
of  the  award  there  is  this  memorandum,  signed  by  the 
Mayor  of  Rochester  and  several  members  of  the  corpo- 
ration. "  We,  the  mayor  and  citizens  of  the  city  of 
Rochester^  do  consent  and  agree  that  the  several  parishes 
of  St.  Margaret  and  Strood,  before  mentioned,  shall 
have  the  several  shares  and  proportions  of  the  work  and 
surplusage  of  the  rents  mid  charity  before  expressed,  in 
such  manner  and  form  a^  is  before  set  forth  and  allot- 
ted." There  are  also  like  memorandums  signed  by  the 
minister  and  principal  inhabitants  of  the  parish  of  Sirood^ 
and  by  the  minister  and  principal  inhabitants  of  the  parish 
of  St.  Margaret.  So  that  this  award  did  not  take  effect 
by  its  own  force,  and  is  nothing  more  than  the  agreement 
of  the  ministers  and  principal  inhabitants  of  the  parishes, 
that  the  charity  funds  which  had  been  devoted  by  this 
testator  to  particular  purposes  should  be  applied  in 
another  mode  than  that  which  the  testator  had  provided. 
And  when  the  order  confirming  the  award  is  looked  at, 
it  is  thus  expressed :  ''  Upon  opening  of  the  matter  this 
day  unto  this  Court  by  Mr.  Bridges^  being  of  Plaintifi^s 
counsel** — (The  Attorney-General  not  appearing  at  all)— 
**  and  upon  producing  the  award  and  reading  the  decree, 
it  was  prayed  that  the  said  award,  and  all  the  matters 
and  things  therein  contained^  may  stand  confirmed  by 
the  decree  of  this  Court,  the  same  being  made  by  the 
submission  and  approbation  of  the  parties  conoemed, 

signified 
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signified  by  their  hands  thereto  subscribed  to  the  said 
award:  Whereupon  and  upon  hearing  of  Mr.  Oibbs, 
being  of  the  Defendant's  counsel,  who  did  admit  the 
said  award  was  made  pursuant  to  the  said  order  of  re- 
ference, and  the  same  is  submitted  to  and  subscribed  by 
the  parties  concerned,  and  does  not  oppose  the  absolute 
confirmation  thereof:  This  Court  doth  thereupon  order, 
that  the  said  award,  and  all  the  matters  and  things  therein 
contained,  do  stand  ratified  and  confirmed  by  the  autho- 
rity and  decree  of  this  Court." 


1854. 

Attornbt- 
Geneeal 

V. 

The  Coe- 
foeation  op 

ROCBBBTBB. 


When,  therefore,  this  matter  of  the  award  is  investi- 
gated, it  turns  out  to  have  been  in  truth  an  arrangement 
made  between  the  mayor  and  corporation  of  Rochester 
not  under  their  common  seal,  and  the  minister  and  prin- 
cipal inhabitants  of  these  parishes,  as  to  the  application 
of  the  fund  in  the  mode,  or  rather,  as  to  the  proportions 
in  which  it  was  to  be  applied,  (for  I  do  not  think  the 
mode  was  altered  by  the  award)  in  the  proportions  pre- 
scribed by  that  award.  The  confirmation  was  upon  the 
consent  of  all  the  parties,  the  Attorney-General  not 
having  appeared,  and  was  simply  a  matter  of  arrange- 
ment between  them  to  dispose  of  the  funds,  in  one 
respect,  at  least,  in  a  manner  contrary  to  the  trusts 
created  by  the  testator's  will. 


I  think,  therefore,  that  Lord  NotHnghanCs  decree,  and 
the  proceedings  under  it,  interpose  no  difiiculty.  Then 
there  came  afterwards  a  suit  before  Sir  William  Orant, 
in  which  a  decree  was  made.  That  also  was  a  suit  in  the 
nature  of  a  claim  by  a  parish  to  be  let  in  to  a  share  or 
proportion  of  the  funds  which  had  hitherto  been  distri- 
buted between  the  other  parishes.  No  question  appears 
to  have  been  raised  as  to  the  application  of  the  funds, 
and  in  truth  it  was  the  object  of  all  parties,  both  Plaintiff 
and  Defendant,  that  the  funds  should  continue  to  be 

Vol.  V.  8  1  D.M.G.      applied 
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in  cfae  node  in  which  they  had  hitholo  been 
in  mam  of  the  purish  poor-rates. 

it  apfeers  to  ne  that  none  of  die 

inlerpoae  any  difficd^  n  tke 

now  made  for  the  i 


Btt  ifaas  k  ia  add  dial  die  point  ia  aetded  by  h^ 
rua^     Codoiitedhr,.  if  an  tnalriiiwent  be  doubtfiil  in  ill 

if  dbaftt  baa  baan  a  lang  oaa^  in  ike  applicatioQ  of  foods 
ibek  mmff  be  wananled  upon  one  eoa- 
ot  fkm   ■aanaBBit,.  bnt  whieh  may  not  be 

die  C<Mn  win  Ibb  aa  dbc  CMtainaion  of  the  instruneat 

tprovMad  ic  be  dmiriEift>  wbiak  viU  best  correspond  with 

abr  awde  in  wbkk  w  indk  ba^c  been  for  so  long  a 

pcrmiappbed.   Baa  dbc  ia  ifaa  oae  where  the  Court  hie 

nac  ike  cnmt  befaae  aL  ar  k  aH  eaaaia  arfaere  the  trost, 

if  it  ia  befove  ike  Cabc  in  AmktfM  in  its  ternn  tad 

interpteuiion.    If  dK  Cans  imbndrar  Imst  expressed 

en  a  will,  no  length  of  taieidinng:  which  there  has  been 

a  deviation  from  it  can  wnmnc:  ckia  Gomrty  aa  I  appre- 

bendy  in  making  a  decree  in loninnBcttaa  kiaoch  a  tnist. 

But  if  usage  is  to  be  regardi*£  :n  the  present  case,  where 

is  it  to  be  fouml  t   Which  naiip  in  baat^  tke  earliest  or 

the  latest  i   If  Ihc^  usage  hevie  in  or  be  laken  firom  the 

answer  to  the  inR^rmation  whiaiL  waa  iled  in   Lord 

Nottingham  n  time,   can  it  ke  saiii  dut   the  present 

application  of  the  charity  fiinds  in  funaiaaent  widi  that 

usage? 

I  entertain  no  doubt  that  theae  aff«ak  maat  be  dis- 
missed,  and  dismissed  with  costs.  I  tke  aove  readiijr 
dismiss  the  appeals  with  costs,  becanae  I  ikink  that  the 

waste 


CASES  IN  CHANCERY.  828 

waste  of  charity  funds  in  this  Court  has  been  most  painful        1854. 


and  distressing  to  everybody  who  has  been  called  upon  to      ^ 
administer  th^m ;  and  if  there  has  been  a  proper  decree.      General 
I  ndver.will  couotenanpe  parties  coming  here  for  their  ^* 

own  interests  gainst  charitiesi  in  putting  those  charities  poration  op 
to  further  expense,  unless  there  be  substantial  ground  for  R<>c»e8tbr. 
the  appeal  In  the  present  case,  I  think  that  these 
parties  had  no  substantial  ground  for  the  appeals.  It 
appears  to  me  clear  to  demonstration  that  a  scheme  was 
necessary.  I  think  that  the  terms  of  the  decree,  in 
saying  that  regard  shall  be  had  to  the  deed,  the  will  and 
the  decree  of  Lord  Nottingham^  left  open  every  point  to 
these  Appellants  which  they  could  be  entitled  to  insist  on. 


T 


LEA  r.  HINTON. 

^017.  14. 

HIS  was  an  appeal  from  a  decision  of  the  Master  of    Before  The 
the  Rolls  on  an  adjourned  summons,  in  an  adminis-    Lo^^s  Jui- 

•*  '       .  TICE8. 

tration  suit,  which  came  on  to  be  heard  with  the  cause  ^      - , 
'  One  of  the 

on  further  directions.     The  principal  question  was,  whe-  makers  of  a 

ther  the  Defendant,  who  was  the  executor  of  the  testator  ^J^VraTpro- 

in  the  cause,  ought  to  be  debited  with  300/.,  received  by  missory  note, 

him  in  respect  of  a  policy  which  he  had  effected  in  surety  for  the 

November  1848  on   the   testator's  life.      The  case   is  other,  effected 

an  insurance 
reported  below  in  the  19th  volume  of  Mr.  BeavarCs  Re-  on  the  life  of 

ports  (a),  where  the  facts  are  stated.  Sh hbpVivity 

and  concur- 
The  v%v&  voce  examination  which  took  place  below  rence,  foran 

bid  not  been  taken  down,  and  application  was  made  to  ""^^^^^^^^ 

.th^ir  bv  the  note, 
(fl)  Page  324.  The  principal 

died,  having 
anp9inted  the  surety  his  executor,  and  the  surety  received  the  insurance  money : — 
Hetiy  that  to  the  extent  to  which  it  was  not  required  for  indemnifying  the  surety,  it 
ought  to  ]b«  applied  in  pigment  of  the  debt. 

312 
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1854.  their  Lordship's  for  a  viv&  voce  examination  before  them- 
selves, but  it  was  arranged  that  the  case  should  be 
argued  in  the  first  instance  on  the  evidence  before  the 
Court.  On  this  evidence  it  appeared,  that  the  Defendant 
was,  on  many  occasions,  the  solicitor  of  the  testator,  and 
on  very  intimate  terms  with  him,  and  that  the  testator 
was  engaged  to  be  married  to  the  Defendant's  daughter. 
It  also  appeared  that  the  Defendant  had  joined  the  tes- 
tator as  his  surety  in  a  promissory  note  for  SOO/.  to  a 
Mr.  Bevan.  The  Defendant  claimed  to  be  a  creditor 
of  the  testator,  but  this  was  disputed,  the  testator  having 
taken  a  son  of  the  Defendant's  as  apprentice  to  him,  at 
a  premium,  in  his  profession  of  surgeon  and  apothecary, 
and  having  attended  professionally  members  of  the  De- 
fendant's family ;  and  there  being  a  conflict  of  testimony 
as  to  the  understanding  respecting  these  attendances, 
as  well  as  on  other  facts  connected  with  the  accounts 
between  the  testator  and  the  Defendant.  The  Defendant 
stated  upon  his  deposition,  that  he  was  the  agent  to  the 
office  in  which  the  insurance  was  effected  ;  that  different 
forms  of  proposals  were  used  when  a  party  insured  his 
own  life  and  when  a  third  party  insured  a  life,  but  that 
the  same  printed  form  was  applicable  to  all  cases,  only 
filled  up  in  a  different  manner ;  that  his  recollection  was 
not  distinct  on  the  matter,  but  that  his  impression  was, 
that  the  policy  was  effected  by  him  for  money  owed  by 
the  testator  to  him ;  that  the  testator  never  gave  him 
instructions  to  insure  his  (the  testator's)  life,  but  that  the 
testator  signed  the  proposal  for  insurance,  which  was 
necessary,  whether  a  person  was  insuring  his  own  life, 
or  another  was  insuring  it.  That  the  premium  was  paid 
by  way  of  debit  in  the  Defendant's  account  with  the 
Insurance  Company,  and  that  there  was  no  other  entry  of 
the  premium  on  this  insurance  except  in  the  Defendant's 
account-book  with  the  insurance  office ;  that  the  3O0L 
was  advanced  by  Bevan  on  the  21st  of  October  1848, 

but 
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but  the  Defendant  could  not  say  whether  he  had  lent        1854. 
Mr.  Lea  any  money  in  that  month,  and  that  the  proposal       ^^"^^^^ 
for  insuring  the  testator's  life  was  in  the  handwriting  of  v. 

the  Defendant  and  his  son.  The  Defendant  said  he  Hintoh. 
could  not  swear  that  the  insurance  was  not  for  300/. 
advanced  by  Mr.  Bevan.  He  admitted  that  he  had  re- 
ceived the  300/.  secured  by  the  policy  from  the  insurance 
oflBce,  and  had  paid  the  debt  to  Mr.  Bevan  out  of  the 
testator's  estate. 

The  Plaintiff,  who  was  a  sister  of  the  testator,  deposed 
that  she  lived  and  resided  with  the  testator,  and  kept 
house  for  him  from  the  motith  of  June  1847,  until  the 
time  of  his  death,  which  took  place  on  the  17th  of 
March  1849,  and  that  he  spoke  to  her  on  two  or  three 
occasions  shortly  before  his  death  respecting  his  affairs ; 
and  told  her  on  his  death-bed  that  he  had  insured  his 
life  for  300/.,  and  that  the  papers,  together  with  his  will, 
were  in  the  Defendant's  possession ;  and  that  he  also 
told  her  that  the  Defendant  had  sold  his  (the  testator's) 
practice  and  furniture,  and  that  there  would  be  quite 
sufficient  to  repay  the  Plaintiff  the  £00/.  she  had  lent  to 
him,  and  that  after  his  debts  were  paid,  there  would  be 
something  considerable  to  be  divided  between  the  Plain- 
tiff and  her  sister. 

Mr.  jRoupell  and  Mr.  Bagshawe,  for  the  Appellant. 

The  policy  was  effected  by  the  Defendant,  who,  in 
eflfect,  has  paid  all  the  premiums.  No  contract  is  shown 
to  have  existed  between  him  and  the  testator  binding 
the  Defendant  to  effect  or  keep  on  foot  the  policy.  The 
testator  cannot  therefore  be  said  to  have  had  any  interest 
in  the  policy.  Whether  the  Defendant  had  an  interest 
or  not  was  a  matter  with  which  the  testator's  estate  has 
no  concern.  It  is  a  matter  between  the  Defendant  and 
the  office.     But  it  is  clear  that  the  Defendant,  who  was 

constantly 
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1854.       constantly  in  advance  to  the  testator,  had  sufficient  in- 
terest to  enable  him  to  efiect  a  valid  policy. 


Lba 

9. 
HiMTON. 


Mr.  B.  Palmer  and  Mr.  J.  H.  Palmer^  for  the  Re- 
spondent. 

The  policy  was  effected,  it  is  clear,  with  the  privity 
of  the  testator,  and  for  the  purpose  of  indemnifying 
the  Defendant  in  respect  of  the  joint  note.  The  pro- 
ceeds must  be  therefore  applied  according  to  that  ar- 
rangement. 

Mr.  Roupell^  in  reply.     « 

The  Lord  Justice  Knight  Bruce. 

We  propose  at  the  present  moment  to  decide  but  one 
question  in  this  case ;  namdy,  whether  the  sum  of  300/. 
received  after  Mr.  Lea^s  death  by  Mr.  Hinion  from  the 
insurance  office  ought  to  be  debited  to  him  as  the  exe- 
cutor of  Mr.  Lea,  in  account  with  that  gentleman's 
estate. 

If  the  insurance  in  dispute  was  efiSscted  by  Mr. 
Hinion,  as  the  agent  or  trustee  of  Mr.  Lea,  it  is  of 
course  that  the  question  must  be  decided  in  favour  of 
Mr.  Lea's  estate.  But  if  the  insurance  was  not  so 
effected,  then  I  think  that  the  facts  before  the  Court 
render  inevitable  the  conclusion  that  Mr.  Hinion  effected 
it  for  the  purpose  of  protecting  and  indemnifying  himself 
as  a  surety  or  creditor,  or  as  a  surety  and  creditor  of ' 
Mr.  Lea,  in  whose  life  Mr.  Hinion  does  not  appear 
to  have  had  an  interest  in  any  other  sense.  Nor  can  be 
be  heard  to  say,  that  he  received  the  money  which  be 
did  receive  from  the  office,  for  any  other  purpose,  deny- 
ing as  he  does  that  he  efi*ected  the  policy  on  the  account 
and  for  the  benefit  of  Mr.  Lea.    Now,  upon  the  mate* 

rials 
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rials  before  us,  it  is  impossible  .to  say  that  the  whole  of  1854\ 
this  sum  was  required  for  the  protection  or  indemnity 
of  Mr.  Hinton  as  surety  or  creditor,  or  in  both  capa- 
cities, exclusively  of  the  300/.  due  to  Mr.  Sevan,  or 
that  it  was  not  the  duty  of  Mr.  Hinton,  sustaining  the 
united  characters  of  Mr.  Lea's  executor,  of  surety  for 
him  as  to  that  debt,  and  of  the  assured  in  the  policy, 
who  had  received  the  money  upon  the  policy,  to  apply 
in  or  towards  discharging  the  debt  to  Mr.  Bevan,  if 
not  the  whole  of  the  insurance  money,  at  least  so  much 
of  it  as  was  not  required  for  protecting  or  indemnifying 
Mr.  Hinton  as  surety  or  creditor,  or  surety  and  creditor 
otherwise.  But  as  executor  he  has  debited  Mr.  Lea's 
estate  with  the  whole  of  the  300/.  due  to  Mr.  Bevan, 
which  sum  was  paid  after  the  receipt  of  the  insurance 
money ;  a  state  of  circumstances  removing  all  doubt,  if 
doubt  could  otherwise  have  been  entertained  as  to  debit- 
ing Mr.  Hinton  with  the  insurance  money,  whether  he 
effected  or  did  not  effect  the  policy  as  Mr.  Leds  agent, 
or  as  a  trustee  for  that  gentleman.  What  I  have  said 
leaves  (I  repeat)  untouched  the  question  whether  Mr. 
Sinton  ought  to  be  credited  with  any  amount  with  which 
be  is  not  at  present  credited. 

The  Lord  Justice  Turner  concurred. 
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Between 
MAURICE    CEELY   TREVILLIAN,^ 
on  behalf  of  himself  and  all  other  the 
mortgagees    and    assignees,   under    10  Lpj^^^yr 
Geo.  4,  c.  xlvi.,  of  the  rates,  tolls,  ad- 
ditional works,  hereditaments  and  pre- 
mises therein  mentioned. 

and 
The  Mayor,  Aldermen  and  Burgesses  of  ^ 

the  city  and  borough  of  Exeter^  HUGH  I  j^^^j^^ 
MYDDLETON  ELLICOMBE,  and  |     ^ 
her  Majesty's  Attorney-General  ...  J 

fTlHIS  was  the  appeal  of  the  Plaintiff  from  a  decree 
•*"     of  Vice-Chancellor  Kindersley,  granting  no  further 
relief  than  that  of  continuing  a  receiver  and  directing      ^ 
payment  of  the  Plaintiff's  costs. 

In  1825,  and  for  some  centuries  previously,  the  mayor,     ^ 

aldermen  and  burgesses  of  the  city  and  borough  of  JEx 

eter  were  the  owners  of  a  canal,  which  had  been  formed-^fl 

acting  on  what  by  their  predecessors  many  centuries  since,  for  convey 

Appeal  (dif-     i"S  goods,  wares  and  merchandizes  from  the  sideway  or — ■ 

fning  from  the  navicable  channel  of  the  river  JExe.  above  the  town  o^^ 
Court  below)      ^    ^,  ,        .         ^^  ...  ^^ 

decided  to  be     Topsham,  to  the  river  £xe,  at  a  public  quay  at  £xeter, 
an  erroneoas 

the  Act,  ap-  I"  1825,  the  corporation  formed  the  design  of  extend 

plied  part  of     jngr  the  canal,  so  as  to  join  the  river  at  a  lower  point  thai — =^ 

the  money  ■o*'  "  .,..,  f.         .     

raised  in  pay-    the  place  where  they  previously  joined,  and  m  othe^^ 

S4S  '^^^^ 

affecting  other  property  of  the  corporation.    On  the  tolls  and  additional  works  provin^gg' 
an  insufficient  security,— Hf^,  that  the  new  mortgagees  were  entitled  to  follow  tbeS.'r 
money  so  far  as  it  had  been  erroneously  applied,  and  to  stand  in  the  place  of  the  oL^/ 
paid-off  mortgagees  as  against  the  other  property  of  the  corporation. 


Nov.  14. 

Before  The 
Lords  Jus- 
tices. 

A  corporation 
raised  money 
tinder  an  Act 
of  Parliament 
on  mortgages 
of  the  tolls  and 
additional 
works  of  a 
canal,  and. 
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respects  to  improve  the  canal.     With  this  view,  pre-       1854w 

viously  to  obtaining  any  Act  of  Parliament,  they  began 

the  projected  improvements  and  carried  them  on  during 

the  years  1826,  1826,  1827,  1828,  and  part  of  1829,   ^J^^^^ 

when  they  obtained  an  Act  of  Parliament,  on  the  con-    op  Exbtbr 

struction  of  which  one  of  the  questions  in  the  cause    ^"  Others. 

turned. 

For  the  purpose  of  effecting  the  improvements,  they 
borrowed  several  sums  of  money  from  different  persons, 
under  their  general  right  as  owners  of  the  property, 
amounting  altogether  (exclusive  of  a  prior  mortgage  to 
Lord  BolU  for  14,000/.)  to  44,724/.  These  mortgages 
were  charged  upon  the  canal,  and  also  upon  some  other 
general  property  belonging  to  the  corporation.  In  the 
progress  of  the  alterations  and  improvements  of  the 
canal,  they  found  that  it  was  necessary  to  get  the  sanc- 
tion of  Parliament  for  their  proceedings.  They  accord- 
ingly applied  for  and  on  the  14thof  itfiay  1829,  obtained 
an  Act  (10  Oeo.  4,  c.  xlvi.),  "  for  altering,  extending 
and  improving  the  Exeter  Canal.*'  By  that  Act  various 
powers  were  vested  in  the  corporation,  and  (among 
others)  a  power  to  borrow  money  on  mortgage  of  the 
tolls  and  additional  works  of  the  canal  according  to  a 
form  set  out  in  the  Act,  without  any  limitation  as  to  the 
amount,  for  the  purpose  of  completing  the  improvements. 
Under  those  powers  they  borrowed  85,900/.,  out  of  which 
they  applied  34,724/.  in  paying  off  that  amount  of  the 
pre-existing  mortgages,  other  than  the  mortgage  vested 
in  Lord  Rolle,  The  remainder  of  the  money  they  applied 
in  completing  the  improvements  which  they  had  already 
commenced  and  prosecuted  in  a  considerable  degree 
before  the  passing  of  the  Act. 

The  works  having  been  completed,  the  profits  of  the 
canal  were  for  several  years,  and  up  to  about  the  period 
when  the  bill  was  filed,  so  considerable  as  to  produce 

more 
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more  than  sufficient  to  pay  all  the  interest  on  the  monies 
which  had  been  borrowed  by  virtue  of  the  Act  of  Par- 
liamenty  upon  mortgages  of  the  canal  property  in  the 
form  given  by  the  Act.     But  shortly  before  or  about  the 
time  of  the  filing  of  the  bill,  owing  to  the  making  of 
railways  and  other  causes,  the  profits  of  the  canal  fell  oflT, 
and  there  was  not  sufiicient  to  pay  the  interest  on  these 
statutory  mortgages.     The  Plaintiff,  who  was  one  of  the 
mortgagees  under  the  Act  of  Parliament,  thereupon  in- 
stituted the  present  suit  on  behalf  of  himself  and  of  the 
other  persons  who  were  either  mortgagees  or  assignees 
of  mortgagees  on  the  property  by  virtue  of  the  Act  of 
Parliament.    The  Defendants  were  the  corporation,  their 
ofiScer,  and  the  Attorney-General,  as  representing  the 
interest  of  the  public.     By  the  bill  the  PlaintifiT  insisted 
that,  according  to  the  true  construction  of  the  Act  of 
Parliament,  there  was  no  authority  to  borrow,  under  the 
Act,  any  more  money  than  was  necessary  for  the  expen* 
diture  which  would  be  made  in  continuing  and  completing 
the  works,  which  had  been  already  commenced  and  which 
had  considerably  progressed  at  the  time  of  the  Act  of 
Parliament,  and  that,  at  all  events,  there  was  no  power  to 
apply  the  monies  borrowed  to  any  purposes  whatever, 
except  the  purposes  of  continuing  and  completing  the 
works  in  question,  and  that  the  corporation  being  by  the 
terms  of  the  Act  constituted  trustees  of  the  money  bor- 
rowed, committed  a  breach  of  trust  in  applying  34,000i. 
of  it  in  payment  of  the  former  mortgages,  and  that  con- 
sequently the  mortgagees,  being  in  the  nature  of  cestuia 
que  trustent,  had  a  right  to  come  against  the  trustees  to 
make  good  the  loss  occasioned  by  the  breach  of  trust, 
out  of  their  general  property. 


It  is  not  considered  useful  to  report  the  case  upon  the 
question  of  construction  of  the  Act  of  Parliament  The 
Vice-Chancellor,  from  whose  judgment  the  above  state^ 

ment 
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ment  of  the  case  is  in  substance  taken,  thus  expressed 
himself  respecting  the  frame  and  interpretation  of  the  Act, 
"  Now  I  have  carefully  gone  through  this  Act  of  Parlia- 
ment, and  to  say  that  it  might  have  been  made  more  clear 
and  precise  than  it  is,  or  even  to  say  that  there  is  at  least 
one  passage  in  it  which  is  absolute  nonsense,  is  only  to 
say  of  this  Act  what  I  am  afraid  may  be  predicted  of  per- 
haps nine  out  often  Acts  of  Parliament  which  come  before 
courts  of  justice  for  their  consideration.  Out  of  the  terms 
of  it,  however,  I  have  to  collect,  as  well  as  I  can,  what 
the  meaning  of  the  legislature  was.  But  upon  going 
through  those  terms,  beginning  with  the  title  of  the  Act, 
then  going  to  the  preamble,  then  to  the  various  clauses, 
I  find  expressions  used  with  a  want  of  attention  to  con- 
sistency, the  language  sometimes  indicating  one  thing, 
or  leading  to  an  indication  of  one  thing,  and  in  other 
clauses  leading  to  a  different  indication.  It  is  upon  the 
balance  of  these  different  expressions  that  I  am  to  come 
to  the  best  conclusion  that  I  can,  and  I  must  say,  that 
the  conclusion  at  which  I  have  arrived  is  one  which 
1  have  not  formed  without  doubting  whether  another 
judicial  mind  might  not  place  a  different  construction 
upon  the  same  words."  After  going  through  the  different 
portions  of  the  Act  in  detail,  his  Honor  thus  concluded 
the  portion  of  his  judgment  respecting  the  question  of 
construction,  ''  Looking  at  the  whole  of  the  facts  as  they 
existed  at  the  time  when  this  Act  of  Parliament  was 
passed,  as  they  are  recognized  or  referred  to  in  it,  looking 
at  the  title  of  the  Act,  its  preamble  and  the  different  sec- 
tions to  which  I  have  referred,  and  having  also  read  over 
all  the  other  sections  and  found  nothing  in  them  material 
to  the  question,  the  conclusion  at  which  I  have  arrived 
(although  I  cannot  describe  it  as  a  certain  conclusion,  or 
one  which  I  should  feel  confident  that  every  other  judge 
would  form)  is  that  it  was  not  the  intention  of  the  legisla- 
ture to  limit  the  amount  of  money  borrowed,  to  simply 

and 
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and  strictly  such  amount  as  was  necessary  merely  to 
continue  what  was  already  begun,  but  that  the  corpora- 
tion were  justified  in  borrowing  so  much  money  as 
would  go  to  pay  the  expenses  of  the  whole  of  that 
which  the  title  of  the  Act  states  that  it  intended  to  autho- 
rize, namely,  the  altering,  extending  and  improving  of 
the  canal,  one  portion  of  which  was  actually  done  at  the 
time." 

By  the  petition  of  appeal,  the  Plaintiff  complained  of 
the  decree,  so  far  as  it  gave  him  no  relief  in  respect  of 
the  application  of  part  of  the  sum  of  85,900/.  in  pay- 
ment of  sums  expended  upon  or  in  relation  to  the  canal 
prior  to  the  date  of  the  passing  of  the  Act,  and  also  so 
far  as  it  gave  the  Plaintiff  no  relief  in  respect  of  the 
application  by  the  corporation  of  the  rents  and  profits  of 
the  canal  in  manner  in  the  pleadings  mentioned,  and  also 
so  far  as  it  gave  the  Plaintiff  no  relief  in  respect  of  the 
existing  mortgages  affecting  the  canal  and  other  pro- 
perty of  the  Corporation  of  Exeter. 

Mr.  Follett  and  Mr.  J.  V.  Prior,  for  the  Appellant, 
cited  Barnes  v.  Racster(a);  Budgen  v.  Bignpld(h)\ 
Attomey^Oeneral  v.  Corporation  of  Norwich  (c). 

Mr.  Teedj   Mr.  RoU  and  Mr.  Foo\s  for    the  Re- 
spondents, referred  to  Pontet  v.  The  Basingstohe 
Company  (rf). 

The  Lord  Justice  Knight  BRtJcfi  said  he  was  ol 
opinion  that  as  between  the  corporation  and  those  whoi 
the  Plaintiff  represented,   the  estates,  which,  with  thi 
canal  tolls,  were  included  in  the  mortgages  created  befoi 
the  passing  of  the  Act,  were  the  first  fund  for  payin^ 

thosi 


(a)  1  r.^C.  C.  C.  401. 

(b)  2Y,6fC.  C.  C.  377. 

(r)  16  Sim.  225,  affirmed  by 


Lords  Justices,  Ifavemher  1851 
{d)  3  Btfi^.  ^.C.  433. 
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those  mortgagesi  and  that,  according  to  the  true  construc- 
tion of  the  Act,  it  was  not  within  the  duty  or  powers  of 
the  corporation  to  raise  money  under  the  Act  for  payment     '     «. 
of  any  mortgage  existing  previously.     But  his  Lordship    ^^^"^  ^^ 
agreed  with  the   Vice-Chancellor  in  not  thinking  it  a    op  Exeter 
matter  of  surprise  that  different  minds  should  interpret    *"        *"* 
differently  such  a  collection  of  words  as  that  of  which 
the  Act  was  composed. 

The  Lord  Justice  Turner  was  also  of  opinion  that 
upon  the  true  construction  of  the  Act  its  intention  was  to 
empower  the  corporation  to  raise  monies  only  for  the 
purpose  of  completing  the  works  which  they  had  begun, 
and  on  which  they  had  already  expended  a  certain  amount 
of  money.  After  going  through  the  material  portions  of 
the  Act,  and  stating  his  Lordship's  conclusion  that  it  was 
beyond  the  powers  given  by  it  to  raise  money  for  the  pur- 
pose of  paying  off*  the  antecedent  mortgages,  his  Lordship 
said  that  the  next  consideration  was  what  ought  to  have 
been  done  with  the  excess  of  the  monies  which  had  been 
raised.  The  Act  gave  the  corporation  power  to  raise  an 
unlimited  amount,  but  it  limited  the  application  of  the 
monies  so  to  be  raised,  and  created  a  trust  of  them.  The 
effect,  therefore,  was  that  there  was  a  certain  amount  of 
money  legally  raised,  but  unduly  applied  when  raised. 
The  consequence  was  that  the  money  ought  to  be  re- 
funded to  the  persons  from  whom  it  had  been  taken.  It 
was  money  legally  raised  under  a  trust,  but  not  applied 
for  the  purposes  of  the  trust.  When  real  estate  was 
sold  for  the  payment  of  debts,  and  more  was  sold  than 
was  required  for  that  purpose,  so  much  of  the  money  as 
was  not  required  for  the  payment  of  the  debts  fell  back 
again  into  the  trust.  So  here  the  whole  of  the  money 
which  was  raised  was  not  applied  to  the  purposes  autho- 
rized, and  a  trust  attached  upon  the  portion  which  was 
not  so  applied  for  the  benefit  of  the  persons  by  whom  it 

had 
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bad  been  contributed,  and  it  ought  to  have  been  repaid 
to  mortgagees  rateably  in  proportion  to  the  amount  of 
their  several  mortgages.  A  part  of  those  monies  had, 
however,  been  actually  applied  by  the  corporation  in 
paying  off  sums  raised  by  them  upon  former  mort- 
g^g^f  which  included  other  estates  than  the  canal,  and 
the  money  so  applied  amQjunte4  to  SA^OOQL  This  appli- 
cation, not  being  a  purpose  warranted  in  the  opinion  of 
the  Court  by  the  Act  of  Parliament,  and  the  monies  so 
applied  being  in  the  opinion  pf  the  Court  trust  monies, 
the  consequence  must  be  that  there  was  a  lien  upon  those 
estates  for  the  amount  of  the  monies  which  had  b^n  so 
applied,  subject  to  this  restriction  that,  so  (kr  as  those 
estates  had  been  parted  with  by  the  corporation,  and  pur- 
chasers had  acquired  a  ti4e  without  notice  of  that  Jiien, 
such  a  title  could  not  of  course  be  affected  in  this  suit 
Therefore,  the  Court  could  only  give  effect  to  the  lien 
upon  the  estates  of  the  corporation  included  in  the  prior 
mortgages  so  far  ^s  thpse^  estates  remained  in  the  haqds 
of  the  corporation. 


The  declarations  would,  therefore,  be,  that  the  corpora- 
tion were  not, authorized  to  apply  any  monies  raised  undeir 
the  Act  in  paying  off  any  securities  which  had  been. 
created  before  the  Act,  and  that  as  between  the  corpora- 
tion and  the  Plaintiffs  the  estates  included  in  the  mort- 
gages so  paid  off,  other  than  the  canal  property,  were  in  1 
6rst  place  applicable  to  the  payment  of  those  mortgages  ^^5 
that  the  monies  which  had  been  so  applied  ought  to  haves^s 
been  ri^paid  to  the  mprtgagees  under  the  Act  rateably^  , 
and  in  proportion  to  the  monies  advapfced  by  them;  am"  "J 
that  s^ch  amount  constituted  a  debt  for  which  the  mort- 
gagees had  a  lien  upon  the  estates  (other  than  the  cans 1 

property)  comprised  in  the  prior  niortgages,  so  fiur  as  sucKtd 
estates. were  remaining  vested  in  the  corporation. 
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GIBSON  V.  WOOLLARD. 

TN  this  case  an  application  was  made  to  their  Lord- 
•*■  ships  on  behalf  of  the  Plaintiff  (a  mortgagee  who 
had  obtained  a  decree  for  a  Bale\  on  account  of  a  diffi- 
culty felt  by  Vice-Chancellor  Stuart,  as  to  the  power  of 
the  Court  to  dispense  with  laying  an  abstract  of  title 
before  one  of  the  conveyancing  counsel  appointed  by 
the  Court. 

The  property  in  question  had  been  directed  by  the 
decree  to  be  sold  by  public  auction,  but  an  offer  had 
since  been  made  to  purchase  it  by  private  contract.  The 
Vice-Chancellor  considered,  that  under  the  56th  section 
of  the  statute  15  &  16  Vict,  c.  86,  it  was  a  matter  of 
course  to  refer  the  title  to  the  conveyancing  counsel  (a). 


Dec.  I. 

Before  The 
Lords  Jus- 
tices. 

Under  the 
56th  section 
of  the  statute 
15  &  16  Vkt. 
c.  86,  the 
Court  has 
power  to  dis- 
pense with  the 
rule,  that  an 
abstract  of 
title  upon  a 
sale,  under  an 
order  by  pri- 
vate contract, 
shall  be  laid 
before  the  con- 
veyancing 
counsel. 


Mr.  Bacon,  in  making  the  application  to  their  Lord- 
ships, said,  that  the  Plaintiff's  security  was  an  insuffi- 
cient one,  and  that  the  Plaintiff  who  was  in  these  cir- 
cumstances alone  interested  in  the  sale  preferred  taking 
the  chance  of  objections  being  made  by  the  purchaser 
to  incurring  the  expense  of  a  reference.  He  also  said, 
that  in  a  case  before  the  Master  of  the  Rolls  in  June 


(a)  15  &  16  Vict.  c.  86,  s.  56, 
**  Before  any  estate  or  interest 
ahall  be  put  up  for  sale  under  a 
decree  or  order  of  the  Court  of 
Chancery,  an  abstract  of  the  title 
thereto  shall,  with  the  approba- 
tion of  the  Court,  be  laid  before 
some  conveyancing  counsel,  to  be 
approved  by  the  Court,  for  the 


1853, 
opinion  of  such  counsel  thereon, 
to  the  intent  that  the  said  Court 
may  be  better  enabled  to  give 
such  directions  as  may  be  neces- 
sary respecting  the  conditions  of 
sale  of  such  estate  or  interest  and 
other  matters  connected  with  the 
sale  thereof." 
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1854.        1853,  His  Honor  considered  himself  not  bound  to  direct 
a  reference  in  all  cases  to  the  conveyancing  counsel. 
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Mr.  Godfrey  appeared  for  Defendants  in  the  same 
interest  as  the  Plaintiff. 

The  mortgagor  had  been  served  with  notice  of  the 
application,  and  did  not  appear. 

The  Lord  Justice  Knioht  Bruce. 

We  are  of  opinion  that  the  Act  of  Parliament  has 
conferred  upon  the  Court  authority  to  exercise  its  dis- 
cretion in  a  matter  of  this  description.  With  this  inti- 
mation of  our  opinion,  the  matter  had  better  be  again 
mentioned  to  the  Vice-Chancellor,  who,  after  having  5 
before  him  the  necessary  information,  will  deal  with  iti 
as  he  may  think  fit. 

The  Lord  Justice  Turner  concurred. 
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In  the  Matter  of  the  PENNANT  and  CRAIGWEN 
CONSOLIDATED  LEAD  MINING  COMPANY 

AND 

In  the  Matter  of  the  JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS. 

MAYHEW'S  CASE. 

npHIS  was  an  appeal  from  the  decision  of  Vice-Chan- 
cellor  Stuart^  confirming  that  of  the  Master,  and 
settling  the  Appellant  on  the  list  of  contributories  to 
the  above  Company. 


May  21. 

Before  The 
Lords  Jus- 
tices. 

Da.  4. 

Before  The 
Lord  Chan- 
cellor and 
Lords  Jus- 
tices. 


The  rules  of  the  Company,  which  was  carried  on  upon 

the  cost-book  principle,  contained  the  following  pro- 

.  .  The  rules  of  a 

Visions :—  Mining  Com- 

pany, carried 

Rule  2.  That  the  capital  of  the  Company  shall  be  cost-book  prin- 

divided  into  8,000  parts  or  shares,  and  that  no  share-  fM®»  pw-^^ed 
'  ^  '  that  no  share- 

holder shall  subdivide  any  part  or  share  less  than  one  holder  should 

8.000th  part  or  share.  fc^uiSt 

Rule  4.  pivin^  notice 
in  wnting  to 
the  purser  of  the  intended  transfer,  and  that  every  transfer  should  be  according  to  a 
particular  form  provided  for  that  purpose.  The  form  was  printed,  and  contained  a 
notice  that  no  transfer  was  valid  or  complete  unless  entered  in  the  cost-book  and 
acknowledged  by  the  purser.  A  shareholder  agreed  to  transfer  his  shares,  and  the 
proposed  transferree  stipulated  that  the  transferror  should  pay  the  calls  then  due.  They 
went  together  to  the  oHice  of  the  Company,  and  deposited  with  the  purser  a  transfer 
of  the  shares  executed  by  them  both  and  in  the  required  form,  and  the  transferror 
paid  the  calls,  but  no  notice  in  writing  was  given  of  the  transfer,  nor  was  there  any 
foriiial  acknowledgment  on  the  part  of  the  purser : — 

Heldf  that  the  transferree  was  properly  placed  upon  the  list  of  contributories. 

Htldj  also,  that  he  was  liable  to  the  debts  of  the  Company  incurred  before  the 
transfer. 

Sembie,  by  the  Lord  Chancellor,  that  where  partnership  articles  provide  that  a  partner 
may  transfer  his  shares,  they  mean  that  he  may  so  transfer  them  as  to  put  the  trans- 
ferree in  his  place  as  to  antecedent  liability. 


Vol.  v. 


SK 


D.  u.  a. 


Mayhew's 
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Rule  4.  That  if  any  shareholder  shall  omit  or  refuse 
to  pay  any  call  for  the  space  of  one  month  after  the 
Case.  same  shall  have  been  made,  and  due  notice  thereof  given 
to  such  shareholder^  then  the  share  or  shares  of  such 
shareholder  shall  be  forfeited,  and  become  the  property 
of  the  remaining  shareholders. 

Rule  23.  That  no  shareholder  shall  sell  or  dispose  of 
his  or  her  share  or  shares  in  these  mines  without  giving 
notice  in  writing  to  the  purser ;  such  notice  to  be  given 
or  left  at  the  offices  of  the  Company,  and  to  contain  the 
name  and  address  in  full  of  the  party  to  whom  such 
share  or  shares  is  or  are  proposed  to  be  transferred,  and 
that  every  instrument  of  transfer  shall  be  according  to 
a  form  to  be  provided  for  that  purpose  by  the  Directors, 
which  form  may  be  had  on  application  to  the  purser, 
and  on  payment  of  a  fee  of  2s.  6d.  for  each  transfer, 
such  fee  being  carried  to  the  credit  of  the  Company; 
and  no  transfer  in  any  other  form  shall  be  valid  or 
effectual. 

Rule  24.  That  any  shareholder  may  determine  his  or 
her  responsibility  or  liability  with  respect  to  the  affiurs 
of  these  mines,  upon  his  or  her  giving  notice  in  writing  to 
the  purser  of  the  Company  for  the  time  being,  of  his  or 
her  desire  of  retiring  from  the  Company,  and  also  upon 
depositing  with  the  said  purser  the  transfer  of  the  share 
or  shares  held  by  him  or  her,  and  signing  a  relinquish- 
ment of  all  claims  or  demands  on  the  Company  in  re- 
spect of  such  share  or  shares. 

Rule  26.  That  the  general  accounts  of  the  Company, 
for  the  current  expenses  of  the  mines,  shall  be  made  up 
and  entered  in  the  cost-book  on  or  before  the  last  day  in 
each  month. 

Rule  27. 
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Rule  27.  That  the  cost-book  shall  be  kept  by  the  1854. 

purser,  and  be  at  all  times  open  to  the  inspection  and  .^^'^ 

examination  of  the  shareholders  of  the  Company.  Case. 


The  printed  form  for  the  transfer  of  shares  was  as 
follows : — 

Pennant  and  Craigwen 
Consolidated  Lead  Mining  Company. 

Know  all  men  by  these  presents 
That  I  ,  of  ,  in  the  county  of  ,  for  a  valu- 
able consideration  paid  to  me  by  ,  of  ,  in  the 
county  of  ,  do  hereby  bargainj  sell,  assign  and 
transfer  unto  the  said  ,  eight -thousandth 
part  or  share  of  and  in  the  mines  called  the  Pennant 
and  Craigwen  Consolidated  Lead  Mining  Company 
situate  in  the  parishes  of  Mallwyd  and  Llanymowddwy^ 
in  the  county  of  Merioneth^  with  the  like  part  or  share 
of  and  in  all  engines^  tools,  tackle,  materials,  ores,  hal- 
vans,  monies  in  the  purser's  or  banker's  hands ;  and  all 
other  the  appurtenances  to  the  said  mine  belonging,  to- 
gether with  all  and  singular  the  dividends  to  be  hence- 
forth declared  and  payable  upon  or  in  respect  of  the 
said  part  or  share,  and  all  interest,  profit,  right,  privileges 
and  advantages  whatsoever  incident  thereto,  or  to  be 
derived  therefrom;  and  all  the  estate,  right,  title  and 
interest  of  me  the  said  in  and  to  the  same 
eight-thousandth  part  or  share  belonging :  To  hold  unto 
the  said  executors,  administrators  and  assigns, 
subject  to  the  same  rules  and  regulations  as  indorsed, 
and  on  the  same  conditions  as  I  held  the  same  imme- 
diately before  the  execution  hereof. 

And  I  the  said  do  hereby  agree  to  accept  and 

take  the  said  part  or  share  subject  to  the  same  rules  and 
regulations  as  indorsed. 

3K2  In 


Matbbw's 
Case. 
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In  witness  whereof  we  have  hereunto  set  our  hands 
the  day  of  ,  in  the  year  of  our  Lord 


Signed  and  delivered  by  thel 
above-named  [• 

in  the  presence  of  j 


Signed  and  delivered  by  the  ^ 
above-named  \ 

in  the  presence  of  j 

Offices  No.  57,  Tkreadneedle  Street,  London. 

N.B. — ^No  transfer  is  valid  or  complete  until  entered^E:^ 
in  the  cost-book  and  acknowledged  by  the  purser. 


The  rules  of  the  Company  were  printed  on  the  back  o^fc*^^ 
the  form. 


On  the  18th  October  1851,  a  Mr.  Sudbury,  who  wi 
then  the  holder  of  sixty-three  shares  in  the  Company; 
executed  a  transfer  of  them  in  the  above  form  to  the 
Appellant,  who  also  executed  the  transfer.  It  was  ii 
respect  of  these  shares  that  the  Appellant  was  placed  oi 
the  list 


He  disputed  his  liability  on  the  grounds  that  there  haE^-^ 
been  no  valid  transfer  according  to  the  rules  of  the  Com^-^^^tt* 
pany,  and  that  even  if  there  had  been  a  transfer,  it 
part  of  a  contract,  the  whole  of  which  was  afterwards  i 
and  before  the  transfer,  avoided  or  rescinded. 

It  appeared  that  previously  to  the  transfer  there  hao^  ^ 
been  a  meeting  of  the  Company  held  on  the  6th  Sep^  ^ 
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temler  1851,  at  which   the   following  resolution  was        1854. 
passed : — "  That  from  the  extraordinary  course  pursued     ^"^^t 
by  certain  of  the  large  shareholders  in  refusing  under        Casb. 
various  pretences  to  pay  their  calls,  there  is  no  longer 
any  hope  of  carrying  on  the  undertaking  with  advantage 
to  the  genera]  body  of  the  proprietors,  and  that  steps  be 
accordingly  taken  for  winding-up  the  afl&irs  of  the  Com- 
pany with  as  little  delay  as  possible,  and  as,  under  the 
above  circumstances,  an  equitable  adjustment  cannot  be 
looked  for  otherwise  than  by  due  course  of  law,  applica- 
tion be  immediately  made  to  effect  that  object  before  the 
Master." 

Mr.  Sudbury,  in  his  oral  examination  before  the 
Master,  after  stating  that  he  resided  at  Halstead^  in 
Essex f  deposed  to  the  following  effect : — 

He  was  coming  to  London  in  the  train  with  the  Ap- 
pellant, and  on  their  journey  they  fell  into  conversation 
respecting  the  mines,  in  the  course  of  which  the  Appel- 
lant advised  Mr.  Sudbury  to  get  out  of  them.  Mr.  Sud' 
bury  had  shares  in  another  mine  at  the  same  time  named 
the  Trescott,  and  the  Appellant  told  him  certainly  as  much 
about  the  mine  as  he  knew,  and  more  too.  He  advised  Mr. 
Sudbury  to  get  out  of  such  things  altogether.  Mr.  Sud" 
bury  SAid  he  should  be  very  glad  to  do  so,  but  did  not 
know  where  there  was  a  market  for  them  just  then.  The 
Appellant  thereupon  made  a  proposal  to  take  the  shares, 
not  only  the  Craigwen  but  the  TrescoU  shares.  Mr. 
Sudbury  at  first  said  he  might  have  them  if  he  would 
pay  the  calls.  The  Appellant  said  he  would  not  pay  the 
whole,  but  if  Mr.  Sudbury  would  pay  the  calls  on  the 
Craigwen  and  Pennant  shares,  he  (the  Appellant)  would 
pay  them  on  the  TrescoU.  Mr.  Sudbury  agreed  to  this, 
and  they  obtained  the  transfer  papers,  which  the  Appel- 
lant himself  filled  up,  and  both  he  and  Mr«  Sudbury 

signed 
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1854.  signed  them  at  the  Hall  of  Commerce.  Mr.  Sudbury 
Jj^^"^*^      went  from  there   with  the  Appellant  to  pay  the  calls 

Case.  that  were  then  due  on  the  Craigwen^  as  he  had  agreed. 
They  then  went  to  the  office  of  the  Pennant  and  Craig- 
wen  Mining  Company,  and  carried  thither  the  transfers. 
When  they  arrived  at  the  office  Mr.  Taylor  (the  purser) 
hesitated  rather  about  the  transfer,  and  said  there  was  a 
great  deal  of  confusion,  and  that  there  had  been  a  meeting 
of  the  shareholders  respecting  the  winding-up.  When  he 
began  to  tell  them  about  the  meeting,  the  Appellant  said, 
*'We  know  all  about  that."  The  transfer  was  then 
given  to  Mr.  Taylor^  to  whom  2*.  6rf.  was  then  paid. 
Whether  the  deponent  or  the  Appellant  paid  it,  the  de- 
ponent would  not  be  positive.  The  shares  in  the 
Trescoll  were  never  transferred,  for  this  reason,  that  the 
calls  were  never  paid  by  Mr.  Mayhew.  Mr.  Sudbury 
told  the  purser  not  to  transfer  them  until  the  calls  were 
paid. 

The  purser  deposed  that  the  transfer  was  left  at  the 
office,  but  he  could  not  charge  his  memory  very  correctly 
Qs  to  the  conversation  that  took  place.  In  his  examina- 
tion in  chief  he  said,  that  on  the  first  occasion  of  the 
Directors'  meeting  he  laid  it  before  them,  which  was  his 
usual  custom  before  he  posted  it  into  the  book,  and 
having  no  instructions  from  them  to  the  contrary,  he 
posted  it  into  the  book,  and  then  transferred  the  shares 
in  the  transfer  book  from  Mr.  Sudbury  to  Mr.  Mayhew's 
name,  as  appeared  in  the  transfer  book.  He  also  stated 
that  he  afterwards  forwarded  to  Mr.  Mayhew  notices  oE" 
any  meetings  that  took  place.  On  cross-examination  he 
said,  that  as  to  some  of  these  matters  he  spoke  fronE 
what  he  remembered  to  have  been  the  usual  course,  and. 
not  from  actual  recollection,  of  the  facts  themselves. 

The  Appellant,  on  the  other  hand,  deposed  that  be 

had 
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had  received  no  notice  from  the  purser  of  the  receipt  of  1854. 
his  transfer.  On  being  cross-examined^  he  said  that  he  ^'^^^'^^ 
never  .sent  the  transfer  to  the  purser ;  that  he  called  at  Case. 
the  office  with  Mr.  Sudbury ^  paid  the  2s,  6d.,  and  left 
the  transfer ;  that  he  expected  his  notice  in  the  ordinary 
way,  but  never  received  it ;  that  the  transfer  was  filled 
up  in  his  handwriting  on  the  day  it  bore  date ;  that  after 
the  document  was  filled  up  he  accompanied  Mr.  Sudbury 
to  the  office  of  the  Company ;  that  before  or  immediately 
afterwards  they  went  to  a  bank  in  Lombard  Street  (said 
to  be  the  bank  of  the  Company) ;  that  at  the  office  of  the 
Company  they  saw  Mr.  Taylor ^  who  was  the  secretary ; 
that  there  was  no  other  person  representing  the  character 
of  purser  than  Mr.  Taylor ;  that  Mr.  Taylor  told  the 
Deponent  nothing  about  the  insolvency  of  the  Company, 
but  objected  to  receive  the  transfer ;  that  Mr.  Sudbury 
paid  the  same  day  at  the  bank  in  Lombard  Street  about 
15^  on  these  shares;  and  that  the  Appellant  went  with 
him  to  make  that  payment ;  that  it  was  not  the  Appellant 
who  proposed  originally  to  Mr.  Sudbury  to  transfer  these 
shares.  That  the  Appellant  was  at  the  time  of  the  trans- 
fer a  solicitor  at  Cogyeshall,  where  some  shareholders 
lived,  but  that  he  had  no  shares  in  this  Company  before 
the  transfer,  although  he  formerly  held  some  shares  in  a 
Mining  Company,  called  the  Pennant  Mining  Company, 
out  of  the  consolidation  of  which,  with  the  Craigwen 
Company,  the  above  Company  was  formed,  and  that  he 
was  aware  of  the  mode  of  transferring  shares  in  that 
mine.  That  the  two  Companies  were  consolidated  on 
the  cost-book  principle.  That  the  Appellant  did  not 
hear  of  the  resolution  having  been  passed  of  the  5th  of 
September  1851,  to  dissolve  the  Company  until  after  the 
transfer.  That  on  the  occasion  of  his  going  to  the  office 
with  Mr.  Sudbury,  Mr.  Taylor  said  nothing  to  him  about 
the  state  of  the  Company,  except  in  connexion  with  his 
refusal  to  receive  the  transfer.    That  Mr.  Taylor  said  he 

could 
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1854.  could  not  take  the  transfer,  as  Mr.  Sudbury  must  very 
^"^^^^^^  well  know,  there  being  so  much  squabbling,  and  that  it 
Case.  *  ^^^  very  doubtful  whether  the  Company  would  ever  go 
on  again,  but  that  the  Appellant  did  not  say  to  Mr. 
Taylor  "  we  know  all  about  it."  The  Appellant,  how- 
ever, admitted  that  he  knew  that  the  Company  was  in  a 
state  of  great  confusion,  but  said  that  he  did  not  know 
whether  it  was  embarrassed  or  not.  He  said  that  after 
the  transfer  had  been  left,  he  was  at  the  office  of  the 
Company  for  another  purpose,  and  inquired  what  had 
become  of  the  transfer,  when  Mr.  Taylor  replied  it  never 
ought  to  have  been  left. 

The  Appellant  was  originally  settled  on  the  list  on  the 
22nd  of  June  1852.  On  the  21st  of  November  1&5S, 
he  applied  to  the  Master  to  review  the  settlement  of  the 
list  in  this  respect.  The  Master  directed  that  the  ap- 
plication should  stand  over  till  the  24th  of  November, 
and  that  the  official  manager  should  summon  Mr.  Sud-- 
bury  to  show  why  his  name  should  not  be  placed  on  the 
list.  The  case  was  again  adjourned  till  the  5th  of 
December,  when  the  Appellant,  Mr.  Sudbury,  and  the 
purser,  were  examined,  and  deposed  to  the  efiect  above 
stated. 

Counsel  were  then  heard  for  the  Appellant  for  Mr- 
Sudbury,  and  for  the  official  manager,  and  the  Master 
refused  the  Appellant's  application  with  costs,  including 
the  expenses  of  Mr.  Sudbury  and  the  purser  as  wit- 
nesses, and  gave  Mr.  Sudbury  his  costs  of  being  sum- 
moned as  a  contributory  out  of  the  estate. 

Mr.  Malins  and  Mr.  Cairns,  in  support  of  the  appeal 

The  transfer  was  not  regular  or  complete.  According 
to  the  23rd  rule,  notice  in  writing  to  the  purser  was  re- 
quired.    It  was  here  wanting.     There  is  also  appended 

to 
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0  the  form  of  transfer  a  note  stating  that  no  transfer        1854. 


Mathew's 


hall  be  valid  and  complete  Until  it  is  entered  in  the  cost- 

•ook  and  acknowledged  by  the  purser.     No  acknow-        Ca»b. 

3dgment  is  proved  to  have  been  made.     The  facts  in 

vidence  show,  that,  so  far  from  the  transfer  having  been 

cknowledged,  it  was  actually  objected  to,  by  the  purser. 

)ut  if  the  transfer  had  been  formally  sufficient  and  com- 

ilete,  it  would  have  been  void  under  the  circumstances ; 

3r  it  now  appears,  that  before  it  took  place,  a  resolution 

lad  been  passed  to  wind-up  the  Company,  which  reso- 

iition  was  not  disclosed  to  the  purchaser.     Then,  on 

be  13th  of  October^  the  vendor  and  purchaser  went 

ogether  to  the  purser,  who  said,  as  was  the  fact,  that 

be  circumstances  of  the  Company  were  such  that  no 

ransfer  could  with  propriety  be  made.     It  is  true  the 

ransfer  was  filled  up,  dated  and  signed  by  the  Appellant, 

nd  if  it  had  been  accepted  by  the  purser,  the  case  against 

he  Appellant  might  have  been  more  plausible,  but  by  the 

efusal  of  the  purser  the  agreement  for  a  transfer  was  in 

fiect  rescinded  and  nothing  more  was  done. 

Mr.- Bacon  and  Mr.  Hislop  Clarke^  for  Mr.  Sudbury^ 
ind  Mr.  Roxburgh^  for  the  official  manager,  contended 
hat  the  transfer  was  complete,  and  that  the  Appellant 
vas  cognizant  of  all  the  circumstances  of  the  Company. 

They  referred  to  Straffon's  Executors^  Case  {a) ; 
Cape* 8  Executor's  Case  (b),  and  Fenn's  Case  (c) ;  and  as 
o  the  propriety  of  summoning  Mr.  Sudbury^  Mr.  Rox^ 
'mrgh  referred  to  the  99th  section  of  the  Winding-up 
\ct 

Mr.  Malins,  in  reply. 

The 

(a)  I  De  G.,  Mac,  8f  G,  576.  (r)  4  Be  G.,  Mac.  ^  G,  285. 

(h)  2  De  C,  Mac.  ^  G.  562. 
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1854. 
^-^^^^  The  Lord  Justice  Turner. 

Mayuew's 
^^■*=-  It  does  not  appear  to  me,  or  to  my  learned  brother, 

that  there  is  any  serious  doubt  in  this  case.     The  main 
points  in  dispute  are,  first,  whether  there  was  a  com- 
plete agreement  between  these  parties  for  a  transfer  of 
the  shares ;  and,  secondly,  whether  that  agreement  was 
put  an  end  to.  I  think,  upon  the  evidence  before  us,  that 
there  was  a  complete  agreement  between  these  parties. 
Mr.  Mayhew  was  to  take  the  shares  both  in  the  Trescoll 
and  Pennant  mines,  and  to  pay  the  calls  on  the  TVescoll 
shares,  in  consideration  of  the  transfer  of  both  sets  of 
shares,  and  I  think  that  this  agreement  was  not  put  an 
end  to.     If  it  had  been  put  an  end  to,  Mr.  Mayhew 
would  have  returned  the  transfer  of  shares  which  was  in 
his  hands  at  that  time.     On  the  question  whether  there 
has  been  a  sufficient  observance  of  the  provisions  of  the 
Company's  deed,  I  see  nothing  in  this  case  to  show  that 
there  has  not.     At  the  close  of  the  transfer  deed,  it  is 
said  that  no  transfer  shall  be  valid  or  complete  unless 
entered   in  the   cost- book,  and   acknowledged   by  the 
purser,  but  that  can  be  nothing  more  than  form,  at  all 
events ;  and  therefore  no  difficulty  arises  upon  it    I 
think  that  the  order  was  right. 

The  Lord  Justice  Knight  Bruce  said,  that  the 
only  doubt  which  he  felt  was,  whether  Mr.  Sudburji 
should  have  been  at  all  brought  into  the  matter,  and 
whether  the  whole  contest  ought  not  to  have  been  one 
between  Mr.  Mayhew  and  the  official  manager. 

Their  Lordships  were  of  opinion  that  the  Appellant 
ought  to  pay  one  set  of  costs  of  the  appeal,  and  ordered 
him  to  pay  the  costs  of  Mr.  Stidbury,  the  official  manager 
taking  his  out  of  the  estate. 

Upon 
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Upon  the  question  being  raised  as  to  the  time  from 
which  Mr.  Mayhew's  liability  was  to  commence,  in  other 
words,  whether  he  was  bound  to  pay  all  debts  generally,  *^c*ase< 
or  only  those  incurred  after  he  became  a  member  of  the 
Company,  it  was  arranged  that  the  point  should  be 
argued  before  the  full  Court. 


Mayhew's 


The  case  came  on  before  the  full  Court  of  Appeal       !>«?.  4. 
accordingly. 

Mr.  Malins  and  Mr.  Cairns  for  Mr.  Mayhew. 

They  contended  that  Mr.  Mayhew  was  only  liable  for 
the  debts  of  the  Company  subsequent  to  the  transfer. 
As  between  the  transferror  and  the  transferree  of  shares, 
there  was  no  general  equity  for  the  latter  to  indemnify 
the  former  in  respect  of  the  claims  of  creditors ;  any 
equity  which  arose  must  be  by  contract  either  express  or 
implied.  In  the  present  case,  the  facts  made  it  clear  that 
the  intention  of  the  parties  was  that  the  transferree  should 
take  iree  from  antecedent  liabilities.  The  S4th  rule 
showed,  that  by  complying  with  certain  forms,  liability 
might  be  got  rid  of,  but  this  showed  also,  that  otherwise 
there  would  be  no  discharge  from  liability.  In  FenrCs 
Case  (a),  the  terms  of  the  rule  had  been  complied  with, 
but  that  was  not  so  here,  and  therefore  the  decision 
did  not  apply.  They  referred  to  and  commented  on  Ex 
parte  Hawthorn  (b).  Ex  parte  Earl  of  Mansfield  {c\ 
Sutton's  Case  (rf). 

Mr.  Bacon  and  Mr.  Hislop  Clarke  for  Mr.  Sudbury. 

They  submitted,  that  by  the  transfer,  Mr.  Sudbury 
had  got  rid  of  all  liability,  and  relied  in  support  of  this 

on 

(a)  4  De  C,  Mac.  ^  G.  285.  (r)  2  Mac.  tf  G.  57. 

(6)   1  Mac.  <^  G.  49.  {d)  Z  De  G.  ^  S.  262. 
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on  the  decision  in  Fenns  Case  (a),  the  principle  of  which 
governed  the  present.      They  referred  also  to   Cape's 
cVsEr  "     Executor's  Case  {b). 

Mr.  Roxburgh  appeared  for  the  OflScial  Manager. 

Mr.  Malins  replied. 

The  Lord  Chancellor. 

I  do  not  think  that  any  of  us  entertain  any  doubt  what^ 
ever  that  the  purchaser,  Mr.Mayhew^  when  he  purchased 
his  shares  took  them  for  better  and  for  worse:  he  was 
to  place  himself  exactly  in  the  same  position  as  between 
himself  and  the  rest  of  the  Company  as  that  in  which 
Mr.  Sudbury  stood.     FenrCs   Case  {a)  decided    that  a 
shareholder,  acting  under  the  twenty-fourth  rule,  absolved 
himself  by  surrendering  his  shares   from   all   liability 
whatsoever ;  and  by  transferring  them  to  another,  he  does 
exactly  the  same  thing.     The  observations  of  Lord  Su 
Leonards  in  Cape's  Executor's  Case(b\  are  in  the  strictest 
sense  applicable  to  the  present.    That,  it  is  true,  was  a 
case  of  partnership,  a  banking  partnership  carrying  on 
business  under  the  provisions  of  the  Banking  Act  (7  Geo, 
4,  c.  46) ;  but  I  do  not  think  that  that  makes  any  differ- 
ence.    I  have  taken  a  very  cursory  glance  at  that  Act, 
but  I  do  not  see  any  provision  there  that  has  any  refe^ 
ence  to  the  transfer  of  shares.     It   seems  to  me  that 
when  a  partnership  is  constituted  of  several  hundred  per- 
sons, and  its  articles  stipulate  that  any  shareholder  may 
transfer,  the  meaning  necessarily  is,  that  he  may  so  trans- 
fer as  to  put  the  transferree  in  the  place  of  him  the 
transferror ;    otherwise  it  is  holding  out  a  nugatory  in- 
ducement which  can  never  be  realized,  because,  if  the 
meaning  was  that  the  transferree  was  to  come  in,  taking 

previously 

(a)  4  De  G.,  Mac,  if  G.  285.  (6)  2  De  C,  Mac.  *  G.  562. 
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previously  an  account  of  all  the  dealings  and  transac-        1864. 
tions  so  as  to  have  the  transactions  as  between  all  the     ^  » 

partners  wound  up  to  the  moment  of  transfer,  that  would  Case. 
amount  to  no  power  at  all :  it  is  a  transfer  that  never 
could  be  effected.  It  appears  to  me,  upon  the  ground 
stated  by  the  Lord  Chancellor  in  Cape's  JExecutor's 
Que,  that  the  very  circumstance  that  a  party  is  autho- 
rized to  transfer  means,  that  he  may  transfer  in  the  way 
that  it  was  intended  by  Mr.  Sudbury  to  transfer,  namely, 
to  substitute  the  transferree  to  all  intents  and  purposes 
for  the  transferror.  All  this,  I  think,  is  strongly  confirmed 
by  the  language  of  the  transfer,  which  gives  to  the 
transferree  all  monies  in  the  purser's  hands  or  in  the 
banker's  hands,  and  everything  whatever  connected  with 
the  concern.  But  I  confess,  even  if  there  had  not  been 
those  words,  the  fact  that  a  party  was  entitled  to  transfer 
his  shares  in  a  concern  of  this  sort,  carried  on  with  a 
great  number  of  shareholders,  would  of  itself  have  car- 
ried an  almost  irresistible  evidence  that  it  meant  he 
should  transfer  with  liabilities  begun  and  rights  that 
were  to  come,  in  short,  putting  the  transferree  exactly  in 
the  place  of  the  transferror.  That  view  is  entirely  con- 
firmed by  the  language  of  the  form  of  the  transfer  which 
is  here  given ;  and  therefore,  considering  the  nature  of 
the  transaction,  the  terms  of  the  rule  and  the  terms  of 
the  transfer,  and  attending  to  the  language  of  Lord  St. 
Leonards  in  Cape's  Executor's  Case,  I  confess  that  I 
have  come  to  the  conclusion  without  any  hesitation,  that 
FenrCs  Case  and  this  stand  upon  exactly  the  same  foot- 
ing ;  and  as  it  was  decided  in  that  case,  that  all  liability 
on  the  part  of  the  surrenderor  of  the  shares  ceased  and 
merged  in  the  Company,  so  here  the  liability  of  the 
transferror  is  entirely  divested  from  him  and  passes  to  the 
transferree.  I  need  only  say  that  our  decision  in  no 
respect  affects  the  question  as  to  the  rights  of  parties 
outside  the  Company. 

The 
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The  Lord  Justice  Knight  Bruce. 

MaTHBW's  XT  1  .  «       1  1  1      i. 

Case.  Upon  the  true  construction  of  the  document  before 

the  Court,  I  think  that  Mr.  Mayhew  is  not  entitled  to 
have  his  liabilities  limited  as  he  desires. 

The  Lord  Justice  Turner. 

This  case  has  been  argued  upon  the  principles  of  ordi — 
nary  partnerships,  but  those  principles  have  no  applicatioiM. 
to  the  point  in  dispute,  because  this  is  the  case  of  a  part- 
nership with  transferrable  shares.  In  an  ordinary  partner* 
ship  the  shares  are  not  tranrferrablci  and  the  whole  ques* 
tion  here  depends  on  there  being  a  transfer  of  the  shares. 

The  case  has  been  put  in  two  points  of  view — first,  as 
between  Mr.  Mayhew  and  Mr.  Sudbury  ;  and  secondly, 
as  between  Mr.  Mayhew  and  the  other  partners  in  the 
concern.  Now  as  between  Mr.  Mayhew  and  Mr.  Sud- 
bury, the  transfer  shows  that  Mr.  Mayhew  was  to  take, 
subject  to  all  the  conditions  under  which  Mr.  Sudbury 
held  the  shares ;  he  roust  have  taken,  therefore,  subject 
to  the  liabilities,  unless  he  can  show  an  express  contract 
that  some  other  persons  should  bear  those  liabilities; 
and  as  between  him  and  Mr.  Sudbury,  it  appears  to  me  the 
contract  was  directly  the  other  way ;  for  the  real  arrange- 
ment between  the  parties  was,  that  Mr.  Sudbury  should 
pay  up  the  calls  which  had  been  made  on  the  shares, 
which  is  a  negative  on  his  paying  anything  beyond  the 
amount  of  those  calls.  Then  as  between  Mr.  Mayhew 
and  the  other  shareholders,  I  take  it  the  owner  of  a 
share  must  bear  the  liabilities  which  attach  to  it,  so  long 
as  the  share  is  an  existing  share. 

!Z%£  Lord  Chancellor. 

I  may  observe,  that  when  you  speak  of  a  transfisr  of 
a  share  in  an  ordinary  partnership,  you  are  using  an  im- 
proper 
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proper  expression;  there  can  be  no  transfer  in  an  or-  1854. 
dinary  partnership;  parties  may  dissolve  an  existing 
partnership,  and  form  another  with  somebody  else,  and 
they  may  call  that  a  transfer ;  but  that  is  not  at  all  what 
the  instrument  in  the  case  before  us  contemplated.  As  to 
costs,  Mr.  Mayhew  must  pay  them,  including  the  hearing 
before  the  Lords  Justices ;  but  as  this  matter  was  brought 
before  the'full  Court  at  the  suggestion  of  the  Lords  Jus- 
tices, we  do  not  order  him  to  pay  the  costs  of  this  hear- 
ing. The  other  parties  will  have  their  costs  of  it  out  of 
the  estate. 


PINCHIN  V.  The  LONDON    and   BLACKWALL 
RAILWAY  COMPANY. 

TN  this  case.  Vice  -  Chancellor   Wood^  on  the   15th 
November  1854',  made  an  order  dissolving  an  in- 


Dee.  4, 5, 
6,7. 

Before  The 
Lord  Chan- 
cellor Lord 


junction  granted  ex  parte  by  the  Lord  Chancellor  during   Cranworth, 

the  Long  Vacation,  his  Lordship  in  granting  the  injunc-    Lords  Jus- 

tion  having  directed  that  the  Defendants  should  be  at        tices. 

liberty  ^  Railway 
•^  Company,  a 
short  time  before  the  expiration  of  the  time  limited  by  their  Act  for  the  compulsory 
purchase  or  taking  of  lands,  gave  a  notice  to  treat  for  the  purchase  of  the  risht  or 
easement  of  making  and  for  ever  maintaining  their  Railway  by  throwing  a  bridge 
over  a  yard  belonging  to  a  manufactory :  the  owner,  after  the  expiration  of  the  Com- 
pany's compulsory  powers,  gave  a  counter-notice  requiring  the  Company  to  take  the 
whole  of  the  manufactory :  the  Company  did  nothing  upon  the  notice  and  counter- 
DOtice  for  nearly  twelve  months ;  they  then  gave  a  notice  for  the  purchase  of  the  whole 
manufactory,  and  proceeded  to  take  steps  for  summoning  a  jury  to  assess  its  value : — 
He/</,  on  an  application  by  the  owner  for  an  iniunction,  that,  whether  the  original 
notice  to  treat  was  valid  or  not,  the  Court  could  not  after  the  counter-uotice  which 
had  been  given  by  the  landowner  interfere  with  the  proceedings  of  the  Company, 
this  decision  being,  however,  without  prejudice  to  any  steps  which  the  owner  might 
take  at  law  to  stay  or  quash  those  proceedings. 

A  notice  to  treat  for  the  purchase  of  such  a  right  or  easement  as  that  above  men- 
tioned is  not  a  notice  warranted  by  the  Lands  Clauses  Consolidation  Act  1845,  the 
word  "  hereditaments"  used  in  the  interpretation  clause  as  a  meaning  of  the  word 
<*  lands "  signifying  corporeal  hereditaments,  and  therefore  not  including  a  right  of 
way.     Semble,  6y  the  Lord  Chancellor, 

Such  a  notice  to  treat  as  that  above  mentioned  did  not  confer  on  the  owner  a  right 
to  give  a  counter-notice  requiring  the  Company  to  take  the  whole  of  the  manufactorv, 
because  a  right  of  way  could  not  be  considered  as  part  of  the  manufactory.  Semble^ 
btf  the  Lord  Chancellor. 

Where  a  valid  notice  has  been  given  to  take  part  of  a  house  or  manufactory,  and  on 
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liberty  to  move  to  dissolve  it  before  the  Vice-Chancellor, 
and  having  acted  in  making  the  order  simply  because 
there  was  no  other  Equity  Judge  then  accessible.  The 
present  application,  which  came  on  before  the  full  Court 
of  Appeal,  was  by  the  Plaintiffs,  to  discharge  the  order 
of  the  Vice-Chancellor  and  to  restore  the  injunction. 


The  facts  of  the  case  are  so  fully  noticed  in  the  report 
of  the  hearing  before  the  Vice-Chancellor,  in  the  1st 
Volume  of  Messrs.  Kay  &  Johnson's  Reports,  page  34, 
that  it  is  deemed  unnecessary  to  repeat  them.  The  fol- 
lowing short  statement  is,  however,  inserted,  to  render 
the  present  report  more  intelligible  to  the  reader. 

The  Plaintiffs,  who  carried  on  business  as  Oil  and 
Colour  Manufacturers,  were  the  owners  of  a  Manufactory 
and  premises  intersected  by  the  London  and  BlachcaU 
Railway,  which  was  there  constructed  on  arches.  The 
Company  having  obtained  power  to  widen  their  Railway, 
proposed  to  do  this  where  it  crossed  the  Plaintifl&*  pre- 
mises, not  by  taking  any  additional  portion  of  the  soil, 
but  by  putting  buttresses  at  either  end  of  their  own  pro- 
perty, and  thus  carrying  the  line  over  on  a  wider  arch. 
For  the  purpose  of  enabling  them  to  do  this,  they,  on 
the  23rd  July  1853,  gave  a  notice  to  the  Plaintiffs,  pur- 
porting to  be  a  notice  under  the  Lands  Clauses  Conso- 
lidation Act  1845,  stating  what  they  proposed  to  do, 

and 


that  a  Talid  counter-notice  has  been  given  to  take  the  whole,  the  notice  and  counte^ 
notice  will  be  treated  as  constituting  one  notice  for  the  purpose  of  enabling  the  jury  to 
assess  the  value  of  tlie  property  forming  the  subject-matter  of  the  notice  and  counte^ 
notice.     Semble,  by  the  Lord  Chancellor, 

When  a  Company  has  given  a  valid  notice  to  take  land,  it  is  competent  to  the  land- 
owner  to  apply  at  once  for  a  mandamus  to  compel  them  to  proceed  to  complete  the 
purchase,  and  he  cannot  therefore  at  a  subsequent  time  urge  delay  on  the  part  of  the 
Company  as  a  ground  for  the  interference  of  a  Court  of  Equity  with  their  taking  pro- 
ceedings to  obtain  the  land.     By  the  Lord  Chancellor. 
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and  that  they  were  desirous  of  purchasing  the  easement        1854. 
of  so  making  and  maintaining  their  line  of  Railway.  This       ^-^v-^^ 

^r  INCHIM 

notice  was  given  only  a  few  days  before  the  expiration  of  ^^ 

the  time  limited  by  the  Company's  Special  Acts  for  the   The  Londov 

AND 

purchase  and  taking  of  land ;  and  after  that  time  had  Blackwall 
expired,  the  Plaintiffs,  on  the  6th  August  1853,  gave  J^^p^^J 
a  counter  notice  that  they  should  require  the  Defendants 
to  take  the  whole  of  their  Manufactory.  Nothing  was 
done  by  either  party  until  the  month  o{  May  1854,  when 
a  notice  was  given  by  the  Company  to  the  Plaintifl^  that 
they  intended  to  proceed  to  summon  a  jury  to  assess,  not 
the  value  of  the  Manufactory  but  the  value  of  the  ease- 
ment or  right  of  way.  The  Plaintiffs  then  filed  a  Bill 
to  restrain  the  Company  from  proceeding,  on  the  ground 
that  the  Company  had  no  right  to  take  the  easement  or 
right  of  way  without  taking  the  whole  of  the  Manufac- 
tory. The  matter  was  heard  by  Vice-Chancellor  Wood 
on  a  motion  for  an  injunction,  and  his  Honor,  dis- 
regarding other  objections,  was  of  opinion  that  the 
Company  were  bound,  if  they  took  anything,  to  take 
the  whole  of  the  Manufactory ;  and  he  made  an  order 
accordingly,  restraining  them  from  proceeding  except 
to  take  the  whole  of  the  Manufactory,  the  Plaintifl^ 
being  ready  and  willing  and  undertaking  to  sell  the 
whole  of  the  Manufactory.  After  that,  and  on  the  12th 
August  1854,  just  at  the  commencement  of  the  Long 
Vacation,  the  Company  withdrew  their  notice  of  May 
1854,  and  on  the  same  day  gave  another  notice  that  they 
intended  to  proceed  to  summon  a  jury  to  assess  the  value 
of  the  whole  Manufactory.  The  Plaintiffs  then  filed 
a  second  Bill,  stating  the  new  notice,  and  praying  for 
an  injunction  to  restrain  the  Company  from  proceeding 
upon  it. 

On  an  ex  parte  application  made  to  the  Lord  Chan- 
cellor on  the  25th  August  1854,  in  the  temporary  absence 
Vol.  V.  3  L  D.M.o.     of 
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1654.       of  the  Vacation  Judge,  his  Lordship  granted  the  injunc- 
tion subsequently  dissolved  by  the  order  of  Vice-Chan- 
cellor  Wood  as  above  mentioned,  and  which  order  formed 
The  Low  Don   ^(^g  gubject  of  the  present  appeal. 
Blackwalx. 

SmpImt.         '^^^  Solkitor-General,  for  the  PlaintiflEs,  in  support 
of  the  appeal. 

He  submitted,  as  the  first  point,  that  the  Company's 
original  notice  to  treat  for  the  purchase  of  what  was  in 
fact  a  mere  easement  or  right  of  way  was  inyalid ;  that 
the  view  taken  by  the  Vice-Chancellor,  who  had  thought 
it  valid  and  within  the  eighteenth  section  of  the  Lands 
Clauses  Consolidation  Act  1845,  was  not  correct;  his 
Honor  had  considered  that  the  Lands  Clauses  Conso- 
lidation Act  1845  and  the  Railways  Clauses  Consoli- 
dation Act  1845  were  to  be  taken  together,  and  that  a 
notice  might  be  given  under  the  former  in  reference  to 
any  purpose  for  the  accomplishing  of  which  power  was 
given  under  the  latter,  and  therefore,  as  the  Railways 
Clauses  Consolidation  Act  gave  power  to  construct 
arches,  a  notice  might  be  given  under  the  Lands  Clauses 
Consolidation  Act  to  enable  that  object  to  be  carried 
out ;  but  it  was  submitted  that  the  objects  of  the  two 
Acts  were  distinct,  the  Lands  Clauses  Consolidation  Act 
providing  what  a  Company  might  do  as  between  them- 
selves and  the  landowners  for  procuring  the  land,  and 
the  Railways  Clauses  Consolidation  Act  dealing  simply 
with  what  was  to  be  done  on  the  land  when  obtained 
He  contended,  that  the  power  to  summon  a  jury  to  settle 
the  amount  of  compensation  was  never  intended  to  be 
applied  to  the  case  of  an  easement  or  limited  user  of 
land,  and  that  it  would  be  impossible  for  a  jury  to  assess 
the  value  to  be  attached,  to  what,  as  in  the  present  case, 
was  a  mere  stratum  of  air.  He  referred,  in  support  of 
his  argument  on  this  first  point,  to  the  sixth,  sixteenth, 
eighteenth  taken  with  the  words  prefatory  to  the  six- 

teentbi 
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'"'•St,  eighty-fourth  and  ninety-ninth  sec-        1864. 
Clauses  Consolidation  Act  1845.  ''—•v-^i/ 

PiNCHIN 
V. 

IS  the  second  point  in  the  case,  '^°"  Lomdoh 

^  '  AND 

e  not  entitled,  having  regard  to    Blackwall 
'*  liich  had  occurred,  to  use  the  powers     Cq^p^hy. 

ic  purpose  of  summoning  a  jury.  The 
^>owers  had  expired  within  a  few  days  afler 
^mal  notice  was  given ;  if  that  notice  was  invalid, 
^  liad  been  already  contended,  it  was  clear  that  the 
Company  had  no  title,  but  even  if  not  invalid,  yet,  as  the 
Plaintiffs  had  a  right  to  insist  on  the  whole  Manufactory 
being  taken,  the  result  must  be  the  same,  for  the  effect 
of  the  counter  notice  was  to  destroy  the  original  notice, 
so  that  no  contract  existed  at  the  time  when  the  com- 
pulsory  powers  of  the  Act  expired :  it  had  never  been 
decided  that  a  Company,  by  giving  a  notice  to  the  land- 
owner and  doing  nothing  more  within  the  time  limited 
by  the  compulsory  powers  of  their  Act,  could  afterwards, 
when  the  compulsory  powers  had  expired,  avail  them- 
selves of  the  right  they  otherwise  would  have  had  to 
summon  a  jury  to  assess  the  amount  of  compensation ; 
and  it  could  not  be  maintained,  that  the  Company's  right 
in  the  present  case  to  resort  to  the  compulsory  powers 
of  their  Acts,  was  kept  alive  by  the  original  notice.  He 
referred,  on  this  part  of  the  case,  to  the  eighty-fifth, 
ninety-second,  and  one  hundred  and  twenty-third  sections 
of  the  Lands  Clauses  Consolidation  Act  1845,  and  men- 
tioned and  commented  on.  The  Queen  v.  Tlie  London 
and  South  Western  Railway  Company  (a).  The  Marquis 
qf  Salisbury  v.  The  Great  Northern  Railway  Com- 
pony  (6),  Sparrow  v.  The  Oxford  Worcester  and  WoU 
verhampton  Railway  Company  (c),  Adams  v.  The  Lon-- 

don 

(tf)  12  Q.  B.  Kep.  IIS,  (c)  2  De  G.,  Mac.  *  G.  94. 

(6)  7  Rnlway  CaMe$,  175. 
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don  and  BlacJiwall  Railway  Company  (a),  Skerratt  ▼. 
Tlie  North  Staffordshire  Railway   Company  (6).     He 
PiNCHiN      ^jg^  mentioned  the  case  of  Doe  dem,  Armitstead  v.  The 
The  London   North  Staffordshire  Railway  Company  (c)  in  reference 
Blackwall    ^^  applications  by  the  landowner  for  a  mandamus  to 
Railway      compel  the  Company  to  summon  a  jury  after  the  expi- 
ration of  the  time  limited  for  the  compulsory  purchase 
or  taking  of  land. 

[The  Lord  Justice  Turner  intimated,  in  the  course 
of  the  argument,  that  the  injunction  granted  on  the  first 
bill  had  been  obtained  on  an  undertaking  by  the  Plain- 
tiffs to  sell  the  property  in  question,  and  that  the  Court 
would  hardly  grant  an  injunction  even  under  new  cir- 
cumstances while  that  undertaking  remained  unper- 
formed.] 

Mr.  Steere  followed  on  the  same  side,  and  cited  Hit 
Queen  v.  The  London  and  North  Western  Railway 
Company  {d),  and  Stone  v.  The  Commercial  Railway 
Company  (e). 

Mr.  Rolt,  for  the  Company. 

He  submitted,  on  the  question  of  the  right  of  the 
Company  to  give  the  original  notice,  that  the  general 
object  of  the  Railway  Acts  was  to  render  that  compulsory 
on  the  landowner  which,  except  for  their  provisions, 
would  be  optional ;  and  if,  therefore,  a  landowner  could 
voluntarily  convey  such  a  right  or  easement  as  that  in 
question,  the  Act  would  compel  him  on  certain  terms 
to  do  so.  The  Act  authorized  the  construction  of  the 
railway  in  a  particular  manner,  and  gave  power  to  take 

IBUCh 

(a)  2  Mac.  if  G.  118.  p.  536 

(6)  5  Railtoay  Cases,  166.  (d)  3  E.  4*  B.  443. 

(r)  16  Q.  B.  Rep,  526 :   see  (e)  4  MyL  ^Cr.  122. 
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such  hereditaments  as  were  necessary  for  that  purpose.  1854. 
The  notice  in  the  present  case  was  quite  correct  in  form  ; 
it  specified  what  the  Company  proposed  to  do,  and  stated 
their  desire  to  obtain  the  hereditaments  requisite  for  The  London 
carrying  it  out ;  there  was  no  ground  for  saying  that  Blackwall 
such  a  notice  could  not  be  given.  A  case  something  Company 
similar  had  occurred  in  jRamsden  v.  The  Manchester  ^c. 
Railway  (a).  He  referred  also  to  Stamps  v.  The  Bir^ 
minffham  and  Stour  Valley  Railway  Company  (J),  and 
to  Sparrow  v.  77ie  Oxford  Worcester  and  Wolverhampton 
Railway  Company  (c),  and  observed  that  in  the  Act  for 
the  railway  now  making  underground  from  Westboume 
Terrace  to  Battle  Bridge,  it  had  not  been  considered 
necessary  to  insert  any  special  provisions  for  the  pur- 
chasing of  ground  :  the  matter  was  lefl  to  the  general 
power  of  the  Railways  and  Lands  Clauses  Consolidation 
Acts,  and  no  one  ever  supposed  that  the  Company  would 
be  obliged  to  take  and  pay  for  every  house  under  which 
the  line  passed.  Even  if  the  original  notice  had  been 
invalid,  the  Plaintiffs  had  cured  any  defect  by  their 
counter  notice  which  adopted  the  original  notice,  and 
founded  on  it  a  claim  to  be  paid  for  the  whole  Manu- 
factory. 

With  regard  to  the  second  point  urged  on  the  other 
side,  it  was  impossible  to  understand  how  the  counter  no- 
tice should  wholly  defeat  the  notice  to  treat :  the  fact  was, 
that  the  Plaintiffs  had  by  that  proceeding  prevented  any- 
thing being  done  under  the  first  notice ;  they  had  said  that 
they  were  willing  to  sell  the  whole  property,  and  having 
done  this  they  now  come  to  the  Court  to  ask  that  the 
Defendants  might  not  be  allowed  to  take  the  steps  neces- 
sary for  carrying  out  this  agreement.     The  machinery 

provided 

(a)  1  Exch.  Rep,  723.  (c)  2  De  G.,  Mac.  4-  G.  94. 

(b)  2  PhU.  673. 
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provided  by  the  Lands  Clauses  Consolidation  Act  was 
ample  to  enable  the  Plaintiffs  to  obtain  full  compensa- 
tion. The  original  notice  was  given  in  due  time,  and 
the  only  effect  of  the  counter  notice  was  to  suspend  the 
proceedings  under  it  The  cases  of  The  Marquu  af 
Salisbury  v.  The  Great  Northern  Railway  Company  (a), 
Edinburgh  and  Glasgow  Railway  Company  v.  Monh- 
lands  Railway  Company  (fi),  and  The  Birmiagkam  oMd 
Oxford  Junction  Railway  Company  v.  The  Queen  (c), 
were  precisely  in  point,  showing  that  the  notice  to  treat 
made  a  binding  contract ;  the  last  case  also  showed 
that  the  Plaintiffs  might  have  proceeded  to  enforce  the 
contract,  and  thus  removed  any  objecdoa  which  they 
might  otherwise  have  urged  against  the  Company  on  the 
ground  of  the  lapse  of  time. 

He  also  insisted  that  it  was  impossible  for  the  Pldn- 
tiffs  to  escape  from  the  undertaking  they  had  given  to  sell, 
and  on  the  faith  of  which  the  injunction  had  been  granted 
in  the  first  instance  by  the  Vice-Chancellor.  He  referred 
in  the  course  of  his  argument  to  the  third  section  of  the 
first  of  the  Company's  Special  Acts  (d),  to  the  sixth, 
thirteenth,  fourteenth,  sixteenth,  thirty-second  and  thirty- 
third  sections  of  the  Railways  Clauses  Consolidation  Act 
1845,  and  to  the  sixteenth,  eighteenth,  twenty-first, 
twenty-second,  twenty-ninth,  fifty-eighth,  eighty-fourth, 
and  ninety-second  sections  of  the  Lands  Clauses  Coo- 
solidation  Act  1845. 

Mr.  Greene  followed  on  the  same  side. 


The  Solicitor- General  re^WeA. 

He  urged  that  there  was  a  fallacy  in  the  argument  on  the 

other 


(a)  7  Railway  Coies,  175. 
(6)  12  Decisions  in  the  Court 
qf  Session  (2nd  leries),  1304. 


(c)  20  Law  J.  (Q.  B.)  304. 
{d)  See  1  Kay  4>  J.  p.  36. 
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other  side  in  treating  the  easement  in  question  as  an  here-        1854. 
ditament  which  might  be  taken  under  the  LandskClauses      ^-^v*^^ 

PlMCHlN 

Consolidation  Act ;  it  might  be  true  that  such  a  liberty  „^ 

or  easement,  being  an  hereditament,  might  if  actually  The  London 

AND 

existing  fall  within  the  Act,  but  the  easement  in  ques*  Blackwall 
tion  was  not  an  existing  easement,  it  was  one  which  the 
Company  were  creating,  and  the  whole  tenor  of  the  Act 
showed  that  it  was  not  intended  to  be  applied  to  a  liberty 
or  easement  for  the  first  time  created.  He  commented 
on  the  cases  cited  on  behalf  of  the  Defendants,  and  in 
reference  to  The  Marquis  of  Salisbury  v.  The  Great 
northern  Railway  Company  (a),  and  the  case  before 
the  Court  of  Session  which  was  precisely  similar  to  it, 
observed  that  the  present  case  did  not  come  within  them, 
for  they  only  decided  that  where  the  notice  to  treat  was 
in  all  respects  regular,  an  obligation  was  created  which 
might  be  enforced  in  the  ordinary  manner  even  though 
meanwhile  the  time  for  the  exercise  of  the  compulsory 
powers  had  expired,  while  here  the  notice  was  irregular 
in  itself,  or  if  regular  had  not  been  prosecuted. 

JTie  Lord  Chancellor. 

This  case  came  before  me  early  in  the  Long  Vacation 
in  the  country,  upon  an  application  for  an  injunction  to 
restrain  the  Defendants,  the  Company,  from  proceeding 
to  summon  a  jury  or  to  get  the  value  of  the  PIainti£fs' 
Manufactory  assessed ;  and  I  may  here  remark  that  when 
a  motion  is  made  before  a  Judge  ex  parte,  and  without 
the  benefit  of  hearing  the  other  side,  he  is  very  liable  to 
be  misled  by  an  erroneous  impression,  or  he  may  not  be 
put  entirely  in  possession  of  all  the  views  of  the  case, 
even  although  those  who  make  the  motion  may  be  in* 
tending  to  represent  it  perfectly  fairly.  The  facts  of  the  • 
present  case,  as  they  were  originally  represented  to  me, 

and 
(a)  7  RaUway  OtseSy  175. 
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and  which  do  not  now  appear  to  be  materially  varied, 
were  these; — [His  Lordship  here  stated  the  facts  of 
the  case  to  the  effect  above  mentioned,  down  to  and 
including  the  application  made  to  his  Lordship  for  an 
injunction  on  the  25th  August  1854]. 

I  cannot,  under  the  circumstances  just  stated,  blame 
myself  for  not  having  considered  the  case  as  fully  as  I 
have  since  been  enabled  to  do,  but  it  then  appeared  to 
me  that  the  only  ground  upon  which  such  an  Injunction 
as  that  asked  could  be  granted,  was  not  any  personal 
equity  on  the  part  of  the  Plaintiffs,  but  a  ground  upon 
which  this  Court  is  very  much  in  the  habit  of  acting, 
namely,  that  it  will  not  suffer  persons,  and  more  particu- 
larly powerful  corporate  bodies  with  whom  it  is  very 
difficult  to  deal,  to  take  proceedings  which  are  of  aa 
illegal  or  even  of  a  doubtfully  legal  character  under  their 
Acts  of  Parliament,  if  by  so  doing  they  place  those 
against  whom  they  are  proceeding  in  a  condition  of  peril 
from  which  it  may  be  very  difficult  for  them  to  extricate 
themselves:  to  grant  an  injunction  in  such  cases  is 
a  course  which  has  been  repeatedly  adopted  by  Lord 
Cottenham  and  other  Judges.  Thus,  although  there 
might  be  no  equity  on  the  part  of  these  Plaintiffs,  it 
appeared  to  me  that,  if  they  were  right  in  contending 
that  the  proceedings  were  legally  invalid,  it  would  be  a 
case  of  irreparable  injury  (using  the  word  "  irreparable** 
in  the  sense  in  which  the  Court  uses  it,  that  is,  not 
that  there  would  be  no  physical  possibility  of  repairing 
it,  but  that  it  would  be  a  very  grievous  injury  indeed),  to 
allow  the  Defendants  to  proceed ;  and  for  this  reason, 
because,  although  the  proceedings  might  be  legally  in- 
valid, they  were  of  an  exceedingly  summary  nature,  and 
the  Defendants  might,  by  the  jury  assessing  some  small 
sum  as  the  value  of  the  Manufactory,  proceed  on  that  to 
obtain  a  verdict  and  judgment,  the  result  of  which  would 

be 
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be  that  the  Sheriff  would  be  ordered,  brevi  manu,  to  put 
the  Plaintifi^  out  of  possession,  and  to  put  the  Company 
into  possession  of  the  property  in  question. 

Such  being  the  state  of  things,  whether  I  should  act 
or  not,  depended  in  my  mind  upon  whether,  looking 
minutely  at  the  law  on  the  subject  as  far  as  I  was  able 
to  do  so,  the  Company  were  proceeding  ultra  vires  or 
not,  or,  if  it  was  a  very  doubtful  case,  whether  restrain- 
ing them  would  cause  them  much  more  injury  than 
leaving  them  unrestrained  would  be  likely  to  cause  to 
the  Plaintiffs.  In  such  a  case  it  is  necessary  to  make  a 
sort  of  comparative  estimate  of  the  injury  that  is  to 
result  from  action  to  the  one  side,  or  from  inaction  to 
the  other.  I  must  frankly  confess  that,  differing  in  this 
respect  from  the  view  that  has  been  taken  of  the  case  by 
'  Vice-Chancellor  Wood,  I  did  come  very  strongly  to  the 
conclusion  that  the  course  the  Company  was  taking  was 
a  course  not  warranted  by  law  ;  I  came  to  that  conclu- 
sion on  several  grounds,  but  it  will  be  sufficient  to  state 
one. 
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With  all  deference  to  the  opinion  of  Vice-Chancellor 
Wood,  I  do  still  entertain  very  great  doubt,  to  put  it  no 
higher,  whether  the  original  notice  given  by  the  Company 
was  one  upon  which  any  thing  at  all  could  be  done :  my 
impression  was,  and  still  is,  that  a  notice  to  take  an  ease- 
ment such  as  that  in  question,  is  not  a  notice  warranted 
by  the  Lands  Clauses  Consolidation  Act.  I  do  not  know 
that  it  is  necessary  for  me  to  give  reasons,  or  enter  into 
any  detail  of  the  grounds  for  this  opinion,  as  in  the 
view  which  I  take  of  the  case  it  will  not  be  very  material. 
The  authority  in  the  Act  of  Parliament  is  to  take  land, 
and  the  argument  is,  that  looking  at  the  interpretation 
clause,  it  is  there  stated  that  the  word  "lands"  shall  ex- 
tend to  messuages  lands  tenements  and  hereditaments  of 

any 
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1854.       any  tenure,  and  that  an  easement  or  right  of  way  is  an 
^^^^'^^^^      hereditament     But  the  interpretation  clause  only  says 
^  that  this  is  to  be  the  construction  if  there  is  nothing  in 

The  Lonoov  f\^Q  context  which  is  inconsistent  with  it;  and,  looking  at 
the  whole  context,  my  impression  originally  was,  and  it 
has  not  been  removed,  that  an  hereditament  there  means 
a  corporeal  hereditament,  an  hereditament  which  may  be 
the  subject  of  tenure  which  a  right  of  way  cannot  be. 
It,  therefore,  appears  to  me,  that  a  right  of  way  is  not  an 
hereditament  within  the  meaning  of  the  Act  There  is 
also  another  reason  which  I  will  mention.  I  think  it 
was  not  the  meaning  of  the  legislature  to  enable  Com- 
panies to  take  from  a  man  a  right  of  way  through  his 
property.  If  the  circumstance  of  its  being  an  heredita- 
ment  enables  a  Company  to  take  a  right  of  way,  why 
should  they  not  give  a  notice  to  take  a  right  of  common 
or  a  right  of  turbary ;  but  they  cannot  do  this,  though 
it  might  be  very  convenient  for  them  sometimes  to  have 
such  rights.  It  is,  however,  said,  that  no  damage  would 
result,  because  the  jury  would  assess  the  fiill  value ;  but 
the  legislature  did  not  mean  that  if  I  have  a  field  free 
from  a  right  of  way,  I  shall  be  bound  upon  any  compen- 
sation to  substitute  for  that  a  field  subject  to  a  right  of 
way :  if  it  is  to  be  taken  from  me  it  must  be  taken  from 
me  in  solido.  It  is  urged  that  this  difficult  is  met  in  the 
present  case  by  the  counter  notice,  which,  according  to  the 
decision  of  the  Vice-Chancellor,  enables  the  Plaintifls  to 
have  the  entirety  of  the  property  taken,  but  there  are  two 
answers  to  that.  With  all  deference  to  the  Yice-Chan- 
cellor,  I  do  not  think  that  a  right  of  way  is  any  part  of 
the  Manufactory :  no  multiplication  of  a  right  of  way  in- 
definitely would  ever  constitute  the  soil ;  there  may  be 
one  right  of  way,  or  a  multitude  of  rights  of  way,  but 
they  form  no  part  of  the  Manufactory.  It  is  a  right 
upon,  in  and  connected  with  the  Manufactory,  but  no 
part  of  it    I  therefore  do  not  think  that  there  was  an; 
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right  upon  the  notice  of  taking  a  right  of  way  to  give  a        1854. 
counter  notice  to  take  the  Manufactory.  But  if  that  were      ^-^v^^ 
so,  it  would  not  remove  the  difficulty,  for  the  question         'nchiii 
is  not  whether  there  was  a  right  to  take  a  right  of  way  Thb  London 
over  this  particular  property,  but  whether  that  is  the    Bl4ckwail 
meaning  of  the  Act  generally.     Suppose  this  had  not     Railway 
been  a  manufactory  or  house,  but  a  field  or  garden,  there 
would  then  have  been  no  power  at  all  to  give  any  counter 
notice :  a  counter  notice  can  only  be  given  where  it  is 
proposed  to  take  part  of  a  house  or  part  of  a  manufactory, 
and  there  might  be  many  cases  in  which  it  would  be  ex- 
tremely inconvenient  to  the  owner  of  the  land,  using  the 
word  very  generally,  to  have  it  subjected  to  a  right  of 
way,  and  such  a  case  would  not  be  met  by  the  provision 
as  to  a  house  or  manufactory. 

I  have  thought  it  right  thus  to  state  the  view  which  I 
originally  took  of  the  case,  and  which  I  am  bound  in 
candour  to  say  has  not  yet  been  displaced.  I  do  not, 
however,  mean  to  say  that  I  might  not  come  to  a  different 
conclusion,  and,  as  for  the  present  purpose,  it  is  not  neces- 
sary further  to  consider  the  subject,  I  leave  myself  open 
to  be  satisfied  upon  further  reflection  that  the  view  I  have 
expressed  is  wrong. 

Other  legal  difficulties  about  the  proceeding  in  question 
have  been  adverted  to,  and  I  will  notice  them  very  shortly. 
It  was  said  that  the  original  notice,  even  if  good,  was  an- 
nihilated by  the  subsequent  counter  notice,  and  so  that  a 
new  notice  was  rendered  necessary.  I  thought  there  was 
something  in  that  argument  at  the  time  it  was  addressed 
to  me  in  the  country,  though  I  am  now  disposed  to  admit 
that  that  view  is  not  correct.  Here  again  I  do  not  mean 
to  bind  myself,  but  my  present  impression  is,  that  when 
a  notice  has  been  given,  if  it  be  a  good  notice,  and  a 
counter  notice  given,  if  it  be  a  good  counter  notice,  that 

that 
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that  is  a  substitution  of  the  counter  notice  for  the  original 

j^jj^g^      notice,  and  that  the  jury  would  have  jurisdiction  to  pro- 

V*  ceed  on  the  amalgamated  notices   so  constituting  one 

A„0  notice.    That  is  the  construction  which  I  think  I  should 

^p^^*^^^**    P^^  ^"  ^*'  P*'*  ^^  *^"  ^^^  '^  *^  ^^'^  necessary  now  to 
Company,     decide  it ;  it  is  not  however  necessary,  for  reasons  which 
will  presently  appear. 

I  was  also  struck  with  the  great  length  of  time  which 
has  elapsed,  but  the  argument  drawn  from  that  against 
the  Company  has  been  entirely  removed  from  my  mind 
by  the  case  in  the  Queen's  Bench,  ITie  Birmingham  and 
Oxford  Junction  Railway  Company  v.  Hie  Q^een{a\ 
of  which  I  was  not  aware  at  the  time  the  matter  was 
originally  before  me,  and  which  I  think  was  not  then 
mentioned  to  me.  That  case  has  decided  that  after  the 
notice  to  take  has  been  duly  given  by  the  Company,  if  it 
is  a  good  notice,  it  is  competent  to  the  party  to  whom  the 
notice  is  given  immediately  to  apply  for  a  mandamus 
compelling  the  Company  to  proceed;  and,  therefore,  I 
do  not  think  it  lies  in  the  mouth  of  the  Plaintifis  here  to 
complain  of  any  delay,  the  delay  being  as  much  their 
own  as  the  delay  of  the  Company.  I  thus  think,  that 
the  arguments  drawn  from  delay  and  the  effect  of  the 
counter  notice  are  removed,  but  that  the  argument  as  to 
tlie  invalidity  of  the  original  notice  is  not  removed. 

On  the  whole  of  the  case,  however,  my  opinion  with 
regard  to  the  injunction  is,  I  confess,  altered  from  what  it 
was  when  the  matter  was  first  before  me,  and  I  think 
there  ought  to  be  no  injunction.  My  opinion  is  altered, 
not  because  upon  hearing  the  argument  on  both  sides 
any  impression  has  been  removed,  but  because  a  new 
view  of  the  case  has  been  presented  to  my  mind,  which 

I  think 

(a)  20  Law  J.  (Q.  B.)  304. 


CASES  IN  CHANCERY.  865 

I  think  shows  to  me  that,  even  if  I  am  right  in  my  no-        1854. 
tion  that  the  original  notice  was  legally  invalid,  this  Court      p,i,chim 
ought  not  to  be  active  to  assist  the  Plaintiffs,  and  it  is  on  v. 

.  this  ground,  and  this  ground  only,  that  I  concur  in  the  ^^  j^^d^ 
judgment  of  the  Vice-Chancellor.  The  question  is,  as-  *Blackwall 
suming  for  the  present  argument  the  notice  to  have  been  Company. 
invalid,  whether  the  Court  shall  be  active  in  stopping  the 
Defendants  from  doing  an  act  which  may  occasion  great 
injury  to  the  Plaintiffs  before  they  can  get  themselves  effec- 
tually set  right :  I  think  not,  because,  whatever  may  be 
the  invalidity  of  the  notice,  the  Plaintiffs  gave  a  counter 
notice  which  unquestionably  had,  or  might  reasonably 
have  had,  the  effect  of  leading  the  Company  to  suppose 
that  they  might  safely  proceed  with  their  works,  for  that 
whenever  they  were  so  minded  they  could  get  the  Plain- 
tiffs' property  by  virtue  of  that  counter  notice.  The 
Plaintiffs,  in  fact,  stated  that  though  not  willing  to  sell 
the  right  of  way  claimed  by  the  Company,  they  were 
willing  to  sell  the  whole  of  the  Manufactory.  Twelve 
months  elapsed  before  the  Company  gave  the  notice  on 
which  they  are  now  proceeding,  but  I  do  not  think  that 
the  Plaintiffs  can  complain  that  they  may  be  put  to  hard- 
ship by  the  previous  invalid  proceedings,  when  they  have 
been  leading  the  Company  for  all  this  time  to  act  upon 
the  notion  that  they  were  ready  and  willing  to  part  with 
the  whole  of  the  Manufactory.  This  decision  will  not  at 
all  impede  the  Plaintiffs  from  taking  steps  at  law,  either 
to  stop  the  Defendants'  proceedings,  or  to  quash  them 
when  concluded,  as  they  may  be  advised.  My  opinion 
is,  that  they  are  disentitled  to  ask  for  relief  here  by  reason 
of  their  conduct,  and  for  that  reason  I  think  that  the 
Vice-Chancellor  was  perfectly  right  in  dissolving  the  in- 
junction. 

I  need  hardly  say,  that  when  I  granted  the  injunction  I 
granted  it  on  terms  which  made  it  not  only  open  to,  but  the 

duty 
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1854.  duty  of  any  Vice-Chancellor,  to  deal  with  it  just  as  if  it 

^^^^^'^^  had  been  an  injonction  granted  by  himself.     The  Vicc- 

o.  Chancellor  heard  the  case  very  fully,  and  came  to  a  con- 

The  Londoh  elusion  which  is  the  same  in  result  as  that  at  which  I  have 

AMD 

Blackwall  arrived,  namely,. that  no  injunction  ought  to  have  been 
^MPAiiT.  granted;  he  consequently  dissolved  the  injunction,  and 
properly  with  costs,  because  the  matter  vras  to  be  dealt 
with  just  as  if  it  was  the  refusal  of  an  original  motibn  to 
grant  an  injunction :  the  case  has  now  been  brought  here, 
and  in  my  opinion  the  appeal  motion  must  be  dealt  with 
in  the  same  way,  and  must  be  dismissed  with  costs.  If, 
however,  the  Plaintifis  are  minded  to  agree  to  have  the 
whole  matter  settled  without  further  proceedings  by  a 
reference  to  the  Judge's  Clerk,  or  in  any  mode  that 
can  be  suggested,  that  may  vary  the  question  of  costs, 
but  if  no  arrangement  of  that  sort  is  come  to,  I  am 
of  opinion  that  this  motion  ought  to  be  dismissed  with 
costs. 


ITie  Lord  Justice  Knight  Bruce. 

Upon  the  question  raised  in  this  case,  whether  the 
Plaintiffs  ought  to  be  considered  as  bound  by  their  un- 
dertaking, embodied  in  the  order  of  the  4th  of  August 
last,  or  are  entitled  to  be  relieved  from  it,  they  ought  not, 
I  think,  to  be  prejudiced  by  the  form  of  their  notice  of 
motion  before  us,  so  as  to  lose  any  benefit  that  they  might 
have  had  if  their  application  here  had,  in  a  regular  man- 
ner, sought  the  discharge  of  the  undertaking,  as  well  as 
what  it  does  seek.  This,  indeed,  has  been  already  set- 
tled, and  the  argument  was  on  that  footing.  It  seems  to 
me,  however,  that,  upon  the  substance  and  merits  of  the 
controversy,  the  undertaking  ought  not  to  be  disturbed, 
and  that  it  was  right  in  the  particular  circumstances  of 
the  case  for  the  Vice-Chancellor  to  make  it  a  conditioD 
of  granting  or  continuing  in  Augvst  last,  in  favour  of  the 

PlainUfi, 
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Plaintiffs,  the  injunction  which  he  then  granted,  or  conti-  1854. 

nued  in  their  favour  that  the  undertaking  should  be  given.  ^^-^^^^^ 

I  think  the  Plaintiffs'  counsel,  if  of  a  different  opinion,  „^ 

might  well  have  declined  to  accept  the  injunction  upon  Thb  London 

those  terms  and  appealed ;  nor  do  I  doubt  that  the  Lord  Blackwall 

Chancellor  or  the  Lords  Justices  would  have  taken  and     JP'A'^^a^ 

Company. 

heard  the  appeal  without  delay,  and  in  the  mean  time 
protected  the  Plaintiffs.  The  undertaking  must,  I  con- 
ceive, be  regarded  as  willingly  and  knowingly  given,  and 
as  having  materially  affected  the  subsequent  conduct  of 
the  Defendants,  who  appear  to  me,  I  repeat,  now  entitled 
to  the  full  advantage  of  it.  I  agree  that  it  is  silent  as  to 
price,  nor  provides  in  terms  the  means  of  ascertaining 
the  amount.  But  the  true  construction  must,  I  appre- 
hend, be,  that  the  amount  was  to  be  ascertained  in  one 
of  the  modes  provided  by  the  Lands  Clauses  Act,  or  to 
be  fixed  by  the  Court  of  Chancery.  To  say  that  the 
performance  of  the  undertaking  was  to  be  merely  at  the 
Plaintiffs'  option,  or  that  they  were  to  fix  the  price  at 
their  discretion,  would,  I  conceive,  be  absurd.  The  case 
of  a  mere  agreement  to  sell  without  mentioning  a  price 
or  appointing  any  mode  of  ascertaining  it  is,  in  my 
judgment,  essentially  difficult.  The  Defendants  are  here 
Respondents  merely,  nor  ask  anything  of  the  Court. 
They  have  by  their  counsel  at  the  bar,  however,  sub- 
mitted either  to  proceed  on  their  original  plan,  so  as  to 
avoid  touching  the  Plaintiffs'  soil,  or  at  the  Plaintiffs' 
option  to  buy  the  whole  Manufactory,  and  in  either  case 
to  allow  the  amount  of  compensation  or  purchase-money 
to  be  ascertained  in  any  manner  that  we  shall  consider 
just.  In  this  state  of  circumstances,  I  think  it  impos- 
sible to  grant  the  Plaintiffs  any  injunction  upon  their 
present  application,  unless  electing  in  which  way  the 
Defendants  shall  proceed  with  their  works,  the  Plaintiffs 
will  accede  to  some  reasonable  and  effectual  mode  of 
ascertaining  between  them,   and    the   Defendants   the 

amount 
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amount  of  compensation  or  purchase-money  to  be  paid 
to  the  Plaintiffs. 

PlNCHIM 
V. 

The  Londoh  The  LoRD  JUSTICE  TuRNER. 

AND 

Blackwall        This  case  involves  many  important  points  of  law,  but, 

Company.     ^"  ^J  opi^ion,  it  is  not  necessary  for  us  to  decide  those 

questions,  and  I  give  no  opinion  upon  them. 

The  question  whether  the  order  made  by  the  Vice- 
Chancellor  ought  to  have  been  discharged,  and  whether 
the  injunction  ought  to  have  been  maintained  may,  in  my 
judgment,  be  well  disposed  of,  without  a  reference  to  any 
of  the  points  which  have  been  most  elaborately  raised  in 
the  argument 

On  the  33rd  July  1853,  the  Company  gave  notice  to 
take  what  is  described  in  the  notice  as  an  easement,  and 
in  truth  it  is  no  more  than  a  stratum  of  air  which  passes 
over  the  Plaintiffs*  Manufactory,  and  thereupon  the  Plain- 
tiffs being  served  with  that  notice,  on  the  6th  of  August 
1853,  gave  a  counter  notice,  by  which  they  required 
the  Company  to  take  the  whole  of  their  Manufactory. 
That  counter  notice  is  in  these  terms:  "The  whole  of  the 
foregoing  premises,  with  the  exception  of  the  two  arches, 
let  to  Thomas  JRooke^  are  in  our  own  occupation,  and  used 
by  us  in  our  business.  We  have  laid  out  a  considerable 
sum  of  money  in  erecting  buildings  on  the  foregoing 
premises,  and  in  establishing  a  lucrative  business  therein; 
and  we  have  a  large  and  valuable  stock  in  trade  and 
plant,  and  we  are  under  various  contracts  to  supply  goods 
of  our  own  manufacture  for  stated  periods  of  time.  We 
require  the  Company  to  purchase  and  take  the  whole  of 
the  foregoing  premises,  and  our  estate  and  interest  in  the 
lands,  warehouses,  manufactory  and  premises,  including 
the  fixtures  and  plant  therein  and  thereon,  and  to  make 
us  compensation  in  damages  for  the  goodwill  of  our 

business 
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business  and  the  loss  we  shall  sustain  by  reason  of  re-  1854. 

moval  of  our  stock,  sale  of  horses,  carts,  waggons,  &c.,  p^^*^^ 

and  our  inability  to  perform  contracts  for  the  supply  of  v, 

goods,  &c.,  and  other  special  damages,  and  we  claim  the  ^^^^p^"^" 

sum  of  40,150/.  Blackwall 

Railway 


Now,  that  counter  notice  having  been  given  by  the 
Plaintiffs  on  the  6th  of  August  1853,  the  matter  rested 
until  the  4th  o(  May  1854,  when  the  Company  served 
the  notice  to  summon  a  jury,  to  ascertain  the  price  to  be 
paid  for  the  easement  which  they  had  mentioned  in  their 
notice  of  the  23rd  of  July  1853.  Upon  the  notice  to 
summon  the  jury  being  served  on  the  4th  of  May  1854, 
there  followed  a  letter  of  the  Plaintiffs'  solicitor  of  the 
10th  of  May  1854,  in  these  terms  : — "  My  clients  consider 
that  they  are  entitled  to  call  upon  the  Company  to  pur- 
chase the  whole  of  the  manufactory  under  the  92nd  sec- 
tion of  the  Lands  Clauses  Consolidation  Act.**  Receiving 
no  answer  to  that  letter,  the  Plaintiffs'  solicitor  again,  on 
the  19th  of  May,  writes  in  these  terms : — "  1  now  under- 
stand from  your  last  letter  that  the  Railway  Company  do 
not  intend  to  take  my  clients'  manufactory  and  premises 
as  claimed  by  them  under  their  notice  of  claim  on  the  6th 
o(  August  1853  served  on  the  Company.  I  beg  to  inform 
you  that  they  intend  to  file  a  bill."  Accordingly  the  bill 
was  filed.  That  bill  sought  for  an  injunction  to  restrain 
the  Company  from  proceeding  on  their  notice  of  the  23rd 
o{  July  1853. 

Now,  no  doubt,  that  bill  raises  every  objection  which 
can  be  raised  as  to  the  validity  of  the  notice.  It  es- 
pecially objects  to  the  form  of  the  notice  and  to  the  time. 
But  it  also  raises  this  point,  that,  under  the  provision  of 
the  92nd  section  of  the  Act  of  Parliament  it  was  incum- 
bent upon  this  Company  to  take  the  whole  of  the  Plain- 
tifi&'  manufactory ;  and  looking  at  the  allegations  in  this 

VoLV.  3M  D.M.G.    bill 
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1854.       bill  from  the  beginning  to  the  end  of  it — I  refer  par- 
**-^^^^^      ticularly  to  the  allegations  which  are  contained  in  the 

PlMCHIN 

9.  bill  as  to  the  trade  carried  on  by  the  Plaintiffs,  and  the 

The  London  damage  and  injury  to  their  trade, — I  think  it  is  impos- 
Blackwall  sible  to  doubt  that  this  bill  was  filed  for  the  purpose  of 
CoMrANT  compelling  the  Defendants  to  purchase  the  whole  of  the 
Plaintifis'  manufactory.  But  even  supposing  that  not  to 
have  been  the  object  of  the  bill,  still  there  remains  this  fact, 
that  on  the  6th  of  August  1853,  the  Plaintifii  had  served 
the  Company  with  notice  that  they  required  ^  Company 
to  take  the  whole  of  the  manuibctory.  Now  what  was 
the  effect  of  that  notice  ?  Was  it  not  necessarily  to  lead 
the  Defendants,  the  Company,  to  believe  that  the  PhuQ- 
tifib  were  willing  and  able  to  sell  the  whole  of  that 
manufactory,  and  that  they  the  Company  might  there^ 
fore  proceed  with  their  works  upon  the  assumption  that 
they  would  be  enabled  by  the  acts  of  the  Plaintiffi  to 
acquire  this  manufactory  and  complete  the  works  ?  And 
accordingly,  from  May  1853,  the  works  of  this  Company 
must  have  been,,  from  the  nature  of  the  undertaking, 
proceeding, — and  proceeding  without  any  interruption 
on  the  part  of  the  Plaintiffs. 

The  Plaintiffs  then  come  to  this  Court  for  an  injunc- 
tion to  restrain  the  Company  from  at  all  acting  upon  die 
notice  of  the  6th  of  August  1853.  Now  the  question 
first  is,  ought  this  Court  in  that  state  of  circumstances  to 
have  granted  an  injunction  to  restrain  the  Company  from 
proceeding  without  putting  the  Plaintifis  upon  terms  ?  I 
am.  most  clearly  of  opinion  that  it  ought  not.  The  Plain- 
tifis,  by  their  own  conduct,  have  created  a  counter  equity 
against  themselves  by  having  given  the  notice  that  diey 
were  willing  to  sell.  They  had  led  the  Company  mto 
the  position  of  carrying  on  the  works  upon  the  iieiith  that 
they  would  complete  that  contract ;  and  in  my  opinion, 
therefore,  (and  I  give  my  opinion  upon  the  assumption 

that 
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that  we  are  now  dealing  with  the  notice  of  motion  to  dis- 
charge the  undertaking,  and   apart   therefore  from  any 
question  of  form,)  it  was  the  bounden  duty  of  the  Court       ' '"». 
upon  that  application  to  put  the  Plaintiffs  upon  the  terms   '^^^  London 
of  conveying  and  selling  to  the  Company  the  property    Blackwall 
which  by  their  notice  they  had  offered  to  sell.     I  think,     Coulll^i!. 
therefore,  that  the  undertaking  was  properly  introduced 
into  the  Order  of  the  4th  of  August  1854. 

It  is  then  to  be  considered,  what  is  the  effect  of  the  un- 
dertaking t  I  think  that  the  Plaintiffs  by  that  undertaking 
are  in  equity  bound  to  sell  and  convey  to  the  Company. 
The  Company  upon  paying  the  price  to  be  ascertained 
become  owners  in  equity,  subject  to  the  payment  of  that 
price.  Then  how  does  the  case  stand  as  to  the  present 
application  ?  The  Plaintiffs  have  a  legal  title ;  they  come 
into  Court  for  equitable  interference  in  support  of  their 
legal  dtle,  but  they  come  here  against  the  party  who  by 
their  own  contract  and  their  own  undertaking  has  the 
equitable  title,  and  who  would  have  had  the  legal  title  if 
they  had  performed  their  Undertaking. 

In  this  state  of  circumstances  I  think  that  the  Court  can 
give  them  no  assistance  unless  they  perform  their  under- 
taking, and  that  the  order  therefore  ought  to  be  in  these 
terms, — ^that  the  Defendants  having  offered  either  to 
execute  the  work  in  the  manner  first  intended,  and  to 
make  compensation  for  the  injury  which  may  be  oc- 
casioned thereby,  or  to  purchase  the  manufactory,  and 
the  Plaintiffs  refusing  to  agree  to  such  compensation  or 
price  being  ascertained  in  the  mode  provided  by  the  Act, 
or  in  such  other  mode  as  this  Court  may  think  fit,  there 
can  be  no  order  upon  the  motion  except  that  the  Plain- 
tiffs pay  the  costs. 
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The  HULL  and  SELBY  RAILWAY  COMPANY  r. 

The  NORTH-EASTERN  RAILWAY  COMPANY 

and  The  LANCASHIRE  and  YORKSHIRE  RAIL- 

2>ec.  8.  WAY  COMPANY. 

Before  The     rflHIS  was  an  appeal  from  a  decision  of  Vice-Chan- 

LORDS  Jus*  I 

TICE8.  cellor  Stuarty  directing  payment  out  of  Court  to  the 

A  Railway       Plaintiffs  of  a  sum  of  33,498/.  Zs.  5d.  paid  into  Court  by 

hiTwngT^reed   ^^^  Defendants,  the  Narth-Eastem  Railway  Company  on 

to  let  its  line  the  11th  of  August,  with  interest  from  the  2nd  of  August 
to  another,  j         . 

which  had  *"^  costs, 
taken  posses- 

S^eement/^'''  By  an  agreement  dated  the  30th  of  June  18*5,  the 
filed  a  specific  Plaintiffs  agreed  to  lease  their  railway  to  the  York  and 
Eni  against  the  North  Midland  Railway  Company  (which  afterwards 
other,  which  became,  by  Act  of  Parliament,  merged  in  the  North- 
thereupon  t\   "t  r^  t*      %  A^^vrk  i» 

gave  notice       Eastern  Railway  Company)  for  1,000  years,  at  a  rent  of 

that  it  would     50  000/.  per  annum,  subject  to  be  increased  in  certain 

pay  the  rent  »  r  »         J 

into  Court.        events  which  had  happened.  Subsequently  the  Lancashire 

then  gave  \he    ^"^  Yorkshire  Railway  acquired  an  interest  under  this 

Defendants       agreement. 

notice,  that, 

unless  the  rent 

were  paid  to  The  York  and  North  Midland  Railway  Company  had 

interest  would   '^^  ^"  possession  of  the  Plaintiffs'  line  since  the  1st  of 

be  claimed        July  1845,  under  the  agreement,  and  paid  the  reserved 

3  &  4  Will,  4   ^^"^  up  ^o  January  1854,  but  in  consequence  of  a  dispute 

^^^*J'}\      as  to  whether  the  lease  was  to  be  made  to  both  the  De- 
The  Defend- 
ants obtained    fendants'  Companies,  or  to  the  York  and  North  Midland 

order  Uiauhev  ^*'^*y  Company  alone,  no  lease  was  actually  made,  al- 
might  be  at  though  the  Plaintiffs  had  frequently  applied  to  both  Com- 
the  rent^intci^    panies  to  perform  the  contract. 

Court,  and  Early 

paid  it  in  ac- 
cordingly: — HeW,  that  they  thereby  obstructed  the  recovery  of  interest  at  law,  and 
that  the  Court  bad  jurisdiction  to  oraer  payment  of  interest. 
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Early  in  1854  the  Plaintiffs  filed  a  bill  for  specific 
performance  of  the  agreement.  On  the  1st  otJuly  1854, 
half  a  year's  rent,  amounting  to  35,000/.,  was  due,  and 
on  the  31  St  of  July  the  Secretary  of  the  York  and  North 
Midland  Railway  Company  sent  a  letter  to  the  Plaintiffs' 
secretary,  stating,  that  in  consequence  of  the  pending  suit 
the  Directors  of  the  former  Company  had  ordered  the 
amount  of  the  rent,  less  income  tax,  to  be  paid  into  the 
Court  of  Chancery,  to  be  subject  to  the  orders  of  the 
Court 


1854. 

The 
Hull  and 

Selby 
Railway 
Company 

V, 

The 
North- 
eastern 
Railway 
Company 
and  Oibers. 


In  reply  to  this  notice  the  Plaintiffs'  secretary  on  the 
Snd  o{  August  sent  a  letter,  stating,  that  no  order  of  the 
Court  of  Chancery  had  been  made  for  payment  into  Court, 
and  that,  as  the  suit  did  not  affect  the  Plaintiffs'  right  to 
the  rent,  he  was  instructed  to  demand  the  immediate  pay- 
ment, and  to  give  notice  to  the  York  and  North  Midland 
Railway  Company  that  if  the  rent  was  not  forthwith  paid 
interest  would  be  claimed  on  the  35,000/.  from  the  date 
of  that  letter  until  payment,  pursuant  to  the  28th  section 
of  the  Act  3  &  4  Will.  4,  c.  42  (a). 


On  the  3rd  of  August  the  York  and  North  Midland 
Railway  Company  obtained  ex  parte  an  order  in  the  suit 
that  they  might  be  at  liberty  on  or  before  the  16th  of 

August 


(a)  *<  Tliat  upon  all  debts  or 
turns  certain,  payable  at  a  cer- 
tain time  or  otherwise,  the  jury, 
on  the  trial  of  any  issue,  or  on 
any  inquisition  of  damages,  may 
if  they  think  fit,  allow  interest  to 
the  creditor  at  a  rate  not  exceed- 
ing the  current  rate  of  interest 
from  the  time  when  such  debts 
or  sums  certain  were  payable, 
if  such  debts  or  sums  be  pay- 
able by  Tiitue  of  some  written 


instrument  at  a  certain  time,  or 
if  payable  otherwise,  then  from 
the  time  when  demand  of  pay- 
ment shall  have  been  made  in 
writing,  so  as  such  demand  shall 
give  notice  to  the  debtor  that  in- 
terest will  be  claimed  from  the 
date  of  such  demand  until  the 
term  of  payment :  provided,  that 
interest  shall  be  payable  in  all 
cases  in  which  it  is  now  payable 
^y  law." 
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1854. 

Thb 
Hull  AifD 

Selbt 
Railway 
Company 

V. 

The 

NOETH- 

Eastben 
Railway 

CoMrANY 


Avffust  to  pay  33,408/.  4«.  Sd.^  being  tb^  rent,  less  in- 
come tax,  into  Court,  to  the  credit  of  the  cause,  subject 
to  further  order. 

On  the  1 1th  of  August  they  pdd  that  amount  mU> 
Court  accordingly,  and  on  the  13th  of  August  com- 
municated the  fact  to  the  Plaintiflb,  the  Court  ba?ing 
then  risen  for  the  Vacation. 

The  Plaintiffs  presented  a  petidon  for  pajrment  of  the 
money  out  of  Court,  and  that  the  Defendants,  the  North' 
Eastern  Railway  Company  (in  which  the  York  and  Ncfrih 
Midland  Railway  Company  had  in  the  meantime  become 
merged  under  an  Act  of  Parliament  affecting  the  new  Com- 
pany with  the  liabilities  of  its  constituent  dissolved  Com- 
panies), might  pay  interest  thereupon  at  the  rate  <^  4/.  per 
cent,  from  the  date  of  the  letter  of  the  2nd  of  AuguU^ 
and  the  costs  of  the  application  consequent  thereupon. 
The  Vice-chancellor  on  the  3rd  of  November  ordered 
accordingly,  and  the  Defendants,  the  North-Eastern 
Railway  Company,  appealed. 

Mr*  Biicon  and  Mr.  Hobhouse^  for  the  Appellants. 

Mr.  Malins  and  Mr.  SeJwyn^  for  the  Respondents, 
were  not  called  upon. 

The  Lord  Justice  Turner. 

This  is  an  appeal  from  an  order  directing  the  North- 
Eastern  Railway  Company  to  pay  interest  on  a  sum  due 
in  respect  of  rent  which  they  have  paid  into  Court.  It 
is  not  suggested  that  the  order  does  not  do  substan- 
tial justice,  but  it  is  said  that  there  is  no  jurisdiction  id 
this  Court  to  order  payment  of  interest  upon  the  sum  paid 
in.  Whether  there  would  have  been  any  such  jurisdic- 
tion if  the  parties  had  not  acted  as  they  have  done  it  is 

not 
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not  necessary  to  consider.  But  the  Company  have 
thought  proper  to  pay  this  rent  into  Courts  and  I  think 
it  is  reasonably  clear  that  by  so  doing  they  have  pre- 
vented the  Plaintiffs  from  recovering  interest  upon  the 
rent  at  law,  because  all  that  the  statute  3  &  4  Will.  4, 
c  4&,  s.  28,  does  is  to  authorize  the  jury  to  allow  in- 
terest upon  the  trial  of  '*  any  issue  or  any  inquisition  of 
damages."  It  does  not  give  a  separate  right  of  action  for 
the  interest.  That  at  least  is  the  view  which  I  take  of 
the  Act.  It  is  said,  however,  that  the  Defendants  were 
justified  in  paying  the  money  into  Court  by  the  provisions 
of  the  private  Act  of  Parliament,  which  enacts,  that  the 
covenants  of  the  lease  shall  be  performed  by  them,  sub- 
ject to  the  order  of  this  Court.  I  take  that  to  mean  that 
they  were  to  perform  the  covenants  unless  the  Court 
should  otherwise  direct.  These  Defendants  have,  in  my 
opinion,  paid  this  money  into  Court  without  authority. 
By  so  doing  they  have  at  all  events  impeded  if  they  have 
not  defeated  the  right  to  recover  the  interest  at  law,  and 
I  take  it  that  this  Court  has  jurisdiction  in  cases  where 
parties  by  taking  advantage  of  its  process  have  interfered 
with  legal  rights  (a).  I  think,  therefore,  the  Court  has 
jurisdiction  in  the  present  case,  and  about  the  justice  of 
the  order  there  can  I  think  be  no  dispute. 


1854. 

The 
Hull  and 

Selby 
Railway 
Company 

V. 

The 

NORTB- 

EasterU 

Railway 

Company 

MtdOOieii. 


The  Lord  Justice  Knight  Bruce  concurred. 


(a)  See  Pulteney  v.  Warren^  6  Tef.  73 ;  Bond  v.  Eopkini,  1  Sck. 
^  Lrf,  434. 
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Dec.  9. 

Before  The 
Lords  Jus- 
tices. 

Where  a 
PlaintifTclaim- 
ing  a  copy- 
right in  a 
work  of  a 
foreigner  ob- 
tained an  in- 
junction, on 
eiving  an  un- 
dertaking to 
abide  by  any 
order  the 
Court  might 
make  respect- 
ing danu^^es, 
and  the  law 
was,  pending 
the  suit,  finally 
settled  against 
the  existence 
of  such  a  copy- 
right,—HtfW, 
that  the  De- 
fendaut  was 
entitled  to  have 
the  damages 
sustained  by 
biro  ascer- 
tained as  cor- 
rectly as  prac- 
ticable and 
paid,  and  that 
a  mere  dis- 
missal of  the 
bill  with  costs 
was  not  a  suf- 
ficiently accu- 
rate assess- 
ment and 
award  of  da^ 
mages. 


NOVELLO  V.  JAMES. 

rilHIS  was  an  appeal  from  the  decision  of  Vice- 
Chancellor  Stuart  upon  two  motions,  one  on  behalf 
of  the  Plaintiff  for  the  dismissal  of  bis  bill  without  costs, 
the  other  on  behalf  of  the  Defendant  for  payment  by  the 
Plaintiff  of  damages  which  the  Defendant  had  sustained, 
by  reason  of  an  injunction  obuined  by  the  Plaintiff,  on 
giving  the  usual  undertaking  to  abide  by  any  order 
which  the  Court  might  make  with  respect  to  damages. 
The  question  in  the  cause,  which  bad  in  efiect  been 
disposed  of  pending  the  suit,  by  the  recent  decision  of 
the  House  of  Lords  in  Jeffetys  v.  JBoosey  (a),  was  as  to 
the  copyright  of  MendelssohrCs  "  Lieder  ohne  Worte,** 
which  the  Plaintiff,  Mr.  Joseph  Alfred  NoveUo,  had 
published  in  London  for  the  composer  in  183£.  The 
pieces  were  composed  in  England,  and  on  the  9th  of 
September  1837,  the  Plaintiff  had  purchased  the  copy- 
right. It  was  to  restrain  the  publication  of  the  compo- 
sitions in  a  periodical  work  called  ^*  The  Pianista'*  that 
the  bill  was  filed. 

On  the  I5th  of  December  1851,  an  injunction  was 
obtained,  on  an  ex  parte  application  to  the  then  Vice- 
Chancellor  Knight  Bruce,  and  on  an  undertaking  on  the 
part  of  the  Plaintiff  to  abide  by  the  order  of  the  Court  as 
to  damages.  On  a  motion  to  dissolve  the  injunction,  it 
was  continued  upon  the  Plaintiff's  continuance  of  the 
undertaking. 

On  the  1st  of  August  1854,  Jefferys  v.  Boosey  was 

decided 
(£i)  4  H.O/L.  Cfli.  815* 
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decided  by  the  House  of  Lords^  and  shortly  afterwards        1854. 
an  application  was  made  and  granted  without  opposition 
to  dissolve  the  injunction.     On  the  15th  of  November 
1864,  the  motions  now  under  appeal  were  made. 

The  Vice-Chancellor  Stuart  decided  that  the  proper 
damages  would  be  the  costs  of  the  suit,  which  his  Honor 
ordered  to  be  paid  by  the  Plaintiff  on  dismissing  his  bill, 
and  made  an  order  accordingly  on  both  motions. 

Mr.  Malins  and  Mr.  Charles  Hall^  in  support  of  the 
Appeal. 

For  three  years  the  Plaintiff  has,  by  means  of  his  un- 
dertaking, been  in  the  enjoyment  of  a  monopoly  to  which 
he  was  not  entitled,  and  for  the  same  period  the  Defend- 
ant has  lost  the  profits  which  he  would  have  derived 
from  the  exercise  of  what  has  now  been  determined  to  be 
his  right.  This  loss  the  Plaintiff  assesses  at  3,000/., 
and  that  amount,  unless  the  assessment  can  be  success- 
fully  disputed,  he  ought  to  receive.  The  order  cannot 
be  right,  as  there  is  no  evidence  to  support  such  an  as- 
sessment of  damages  as  that  made  by  it.  It  plight  have 
been  right  to  dismiss  the  bill  without  costs,  on  account 
of  the  doubtful  state  of  the  law,  but  the  question  of 
damages  was  a  distinct  one. 

Mr.  JBacon^  Mr.  Elmsley  and  Mr.  C  M,  Roupell^  for 
the  Respondent. 

There  are  no  means  of  arriving  at  a  correct  assessment 
of  damages,  and  the  Vice-Chancellor  took  the  only 
means  in  his  power  of  doing  justice  between  the  parties. 
There  would,  of  course,  be  no  jurisdiction  to  award 
damages  but  for  the  undertaking.  But  that  undertaking 
was  merely  to  submit  to  such  an  order  as  the  judge  of 
the  branch  of  the  Court  to  which  the  undertaking  was 
given  should  consider  just.     The  undertaking  was  given 

to 
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ISSi.  to  the  Court,  not  to  the  Defendant,  and  the  Court  has 
said  what  would  satisfy  it.  An  appeal  from  such  an 
award  should  meet  with  no  more  favour  than  an  applica- 

James.  tion  for  a  new  trial  on  the  ground  o{  insufllcient  damages, 
which  it  is  well  known  rarely  succeeds.  The  Defendant's 
own  assessment  supposes  that  he  and  the  Plaintiff  would 
have  been  the  only  publishers,  which  is  an  obvious 
£dlacy. 

They  referred  to  RoUnson  v.  Rosher  (a) ;  Sutton  Har- 
bour Improvement  Company  v.  Hitehens  (&)• 

Mr.  Malins,  in  reply. 

The  Lord  Justice  Knioht  Bruce. 

Whatever,  at  the  time  when  this  cause  was  commenced, 
and  when  the  injunction  was  continued,  may  have  been 
the  amount  of  difference  between  judicial  opinions  upon 
the  question  on  which  the  Plaintiff's  title  depended,  the 
recent  decision  of  the  House  of  Lords  in  another  case 
renders  it  incumbent  on  the  Court  of  Chancery  to  say 
that  he  has  not  nor  had  any  ground  of  suit ;  and  it  would, 
I  conceive,  be  unjust  to  the  Defendant  to  disr^ard  or 
not  to  give  effect  to  the  undertaking  which  was  the  price 
at  which  the  Plaintiff  accepted  the  continuance  of  the 
injunction,  instead  of  accepting  or  proposing  that  the 
Defendant  should  be  unrestrained  and  keep  an  account 
until  the  hearing  or  further  order. 

Upon  the  present  motioQi  if  his  Honor  the  Vice- 
Chancellor  had  had  before  him  all  the  elements  and 
materials  necessary  and  obtainable  for  the  purpose  of 
enabling  an  opinion  to  be  formed  as  to  the  amount  of 
damage  sustained  by  the  Defendant  in  consequence  of 
the  injunction,  I  should  have  felt  even  more  reluctance 

than 

(a)  1  r.  4  C.  C.  C.  7.  (fr)  16  Beoo.  161. 


NoVBLLO 

V. 


CASES  IN  CHANCERY.  879 

thiin  the  great  reluctance  which  I  do  feel  against  per-  1854. 
matting  a  continuance  or  prolongation  of  this  unlucky 
litigation.  But  I  think  that  his  Honor  had  not,  and, 
however  unwillingly,  I  must,  I  fear,  say,  that  the  De-  Jamm. 
fendant  has  a  right  to  insist  on  having  ascertained, 
either  by  an  officer  of  the  Court  of  Chancery,  subject  of 
course  to  appeal,  or  by  a  jury,  what,  if  any,  is  the  quantum 
of  damage  that  he  has  suffered. 

The  Lord  Justice  Turner. 

The  Plaintiff,  on  the  injunction  being  continued,  came 
under  an  undertaking  to  abide  by  any  order  the  Court 
might  make  as  to  payment  of  damages  consequent  upon 
the  order  for  an  injunction  and  the  order  continuing  such 
injunction.  The  simple  question  seems  to  be,  whether  any 
order  ought  now  to  have  been  made  by  the  Vice-Chan- 
cellor  on  that  undertaking  by  exercising  his  discretion 
upon  it  or  not.  The  Plaintiff  sued  upon  a  title  at  the 
time  doubtful,  there  being  conflicting  decisions  upon  it  by 
the  superior  Courts  of  law,  and  therefore  it  was  that,  in 
granting  the  injunction,  the  Court  required  from  the 
Plaintiff  this  undertaking ;  and,  the  result  having  ulti- 
mately turned  out  unfavourable  to  the  Plaintiffby  the  deci- 
sion of  the  House  of  Lords  against  such  a  title,  it  seems 
to  follow  that  it  is  the  duty  of  this  Court  to  enforce  the 
undertaking.  The  question,  therefore,  resolves  itself  into 
whether  the  order  made  by  the  Vice-Chancellor  satisfies 
the  exigency  of  the  case.  Upon  the  best  consideration 
that  I  have  been  able  to  give,  I  do  not  think  that  it  does. 
First,  I  think  that  this  question  of  damage  is  a  separate 
matter  entirely  from  the  question  of  the  costs  of  the  suit, 
and  I  very  much  doubt  whether  the  question  of  the  costs 
ought  to  have  been  mixed  up  with  the  question  of  the 
amount  of  damages  sustained  by  the  Defendant.  There 
is  the  further  difficulty,  that  there  are  no  materials  to 
enable  the  Court  to  ascertain  the  amount  of  damages,  or 

whether 
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whether  payment  of  the  defendant's  costs^  supposing  him 
not  otherwise  entitled  to  them,  is  a  just  measure  of  the 
amount  of  damage  he  has  sustained. 

I  think,  therefore,  that  the  Vice-Chancellor's  order 
cannot  be  supported,  and  that  there  must  be  either  a  re- 
ference to  the  Chief  Clerk  to  ascertain  the  amount  of 
damage  sustained  by  the  Defendant,  or  that  that  quesuon 
must  be  put  in  course  of  trial  at  law  by  a  jury. 


The  matter  is  understood  to  have  been  ultimately 
arranged  between  the  parties. 


THE  SOUTH  WALES  RAILWAY  COMPANY  v. 

DecA2.  WYTHES. 

Before  The     mHESE  were  the  appeals  of  the  Plaintiffs  from  a  de- 

^^TicEg."*"  cision  of  Vice-Chancellor  TFoorf,  allowing  two  de- 

An  agreement  tnurrers,  reported  in  the  first  volume  of  Messrs.  Kay  & 

between  a         Johnsons  Reports  (a). 

Railway  Com-  The 

panyandRaU-  (o)  Page  186. 

way  con-  ^  '  Aog^iow. 

tractors  (who 

were  also  landowners),  for  the  construction  of  a  branch  Railway,  provided  that  the 
G>mpany  should  find  the  land  within  a  reasonable  time  and  build  the  stations;  that 
the  contractors  should  give  a  bond  to  the  amount  of  50,000/.  to  secure  the  perform- 
ance of  the  contract,  and  undertake  to  execute  the  works  for  a  double  line  of  Rail- 
way, and  the  ballasting  and  permanent  way  for  a  single  line,  according  to  the  terms 
of  a  specification,  to  be  prepared  by  the  engineer  for  the  time  being  of  the  Com- 
pany ;  that  the  Company  should  work  the  branch  in  a  reasonable  and  proper  manner 
as  compared  to  the  remainder  of  the  main  Railway ;  and  that  in  case  of  difference 
as  to  working,  the  same  should  be  settled  by  arbitration  ;  and  that  any  of  the  details 
"  of  the  arrangement,  in  case  of  difference,  should  be  determined  by  a  referee  to  be 
appointed  by  the  Solicitor- General  for  the  time  being: — Held,  on  demurrer,  that 
this  agreement  was  too  vague,  obscure  and  uncertain  to  be  enforced  in  a  specific 
performance  suit,  and  that  the  stipulation  as  to  the  execution  of  a  bond  could  not 
oe  enforced  apart  from  the  rest,  being  merely  an  incidental  and  subsidiary  part  of 
the  agreement,  and  not  within  the  principle  of  Lumley  v.  Wagner^  where  the  negative 
stipulation  was  a  distinct  and  substantive  part  of  the  contract. 

Though  the  Court  may  execute  an  agreement  framed  in  general  terms  where  the  law 
will  supply  the  details,  yet  if  those  details  are  to  be  supplied,  in  modes  which  cannot 
be  adopted  by  the  Court,  there  is  no  concluded  agreement  which  can  be  enforced  in 
equity. 
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The  following  is  a  short  outline  of  the  allegations  in        1854. 

the  bill.     The  Plaintiffs  had  authority  by  an  Act  of  Par-      ^■^^'*^^ 

liament,  passed  on  the  20th  of  August  1853^  to  extend  South  Wales 

and  make  a  deviation  from  the  Pembroke  line  of  their     Railway 

Company 
Railway.     Before  the  Act  was  passed,  and  pending  its      ^  v. 

progress  through  Parliament,  the  Defendants,  who  were 
Railway  contractors  and  also  landowners  on  or  near  the 
projected  deviation,  entered  into  the  following  written 
agreement  with  the  Plaintiffs : — "  South  Wales  Railway 
— Pembroke  Branch — Memorandum  between  the  South 
Wales  Railway  Company  and  Mr.  Parson^  acting  for 
Mr.  Wythes  and  Mr.  IVedwelL  The  Company  to  find 
the  land  within  a  reasonable  time,  and  build  the  stations. 
The  contractors  to  give  a  bond  to  the  amount  of  50,000/. 
to  secure  the  performance  of  their  contract,  and  to  under- 
take to  execute  the  works  for  a  double  line  of  Railway, 
and  the  ballasting  and  permanent  way  for  a  single  line 
according  to  the  terms  of  the  specification  to  be  prepared 
by  the  engineer  of  the  Company  for  the  time  being  of  for 
the  sum  of  290,000/.,  to  be  complete  ready  for  opening 
by  the  1st  o(  December  1855,  to  be  paid  in  a  new  stock 
to  be  created,  bearing  5/.  per  cent,  interest  from  the  day 
of  the  line  being  so  ready  for  opening,  such  interest  being 
derived  from  the  receipts  upon  branch  line,  60  per  cent,  of 
such  gross  receipts  being  devoted  to  such  purpose,  and 
an  additional  10  per  cent,  of  such  receipts,  making  70  per 
cent,  on  all  traffic  over  the  said  branch  which  shall  pass 
to  and  from  or  beyond  Caermarthen^  or  any  more  distant 
place  on  the  main  line,  the  residue  of  the  gross  receipts 
upon  the  said  branch  line  being  retained  by  the  Company 
for  working  the  branch,  any  arrear  of  the  interest  of  5/. 
per  cent,  in  one  year  to  be  made  good  out  of  any  surplus 
in  any  following  year  or  years  until  the  stock  is  redeemed, 
the  South  Wales  Railway  Company  to  have  the  option  of 
redeeming  such  stock  or  any  portion  thereof  at  any  time 
after  the  opening  of  the  branch  upon  years'  notice 

at 
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1854/       at  par,  pa3riDg  any  arrear  of  interest,  if  any  be  doe  as 

"^^^"^^^^       above  on  the  stock  so  redeemed :  and  it  is  further  aCTeed 
Thb 
South  Walis  t^^t  the  Company  shall  positively  redeem  such  stock  at 

Railway      ^^^^  either  by  payment  in  cash  or  at  the  Company's  option, 

V.  by  exchanging  or  converting  such  stock  into  ordinary 

shares  of  the  Company,  but  without  paying  any  arrears 

of  interest  whenever  the  South  Wales  Railway  Company's 

ordinary  shares  are  above  par,  and  shaH  have  remained 

so  for  a  continuous  perod  of  not  less  than  six  calendar 

months,  or  during  such  period  shall  have  averaged  hdf 

per  cent,  above  par :  provided  that  at  the  same  time  a 

sum  of  100,000/.  at  the  least  shall  have  been  paid  up  and 

bon&  fide  expended  upon   the  works  of  the   Milord 

Haven  Docks,  to  be  duly  certified  by  the  engineer  ia 

chief  for  the  time  being  of  the  said  dock  company.    The 

Company  to  work  the  branch  in  a  reasonable  and  propeif 

manner  as    compared  to  the  remainder  of  the  Sautk 

Wales  Railway,  in  case  of  difierence  as  to  working  the 

same  to  be  settled  by  arbitration.    Any  of  the  details  of 

this  arrangement,  in  case  of  difierence,  to  be  determined 

by  a  referee  to  be  appointed  by  the  Solicitor-General  for 

the  time  being  on  the  application  of  either  party,  such 

referee  to  draw  out  and  settle  on  behalf  of  both  parties 

the  documents  necessary  to  carry  it  out.    The  arbitrators, 

under  working  clause,  to  have  the  power  of  considering 

whether  the  mode  of  working  the  Pembroke  branch  is 

reasonable,  having  reference  to  the  Company's  mode  of 

working  the  branch  to  Neyland,  and  if  the  arbitrators 

make  any  award  both  parties  to  abide  by  it."     The  bill 

stated  that  the  specifications  of  Mr.  Brtaul,  who  was  the 

Company's  engineer,  were  of  a  kind  well  known  to  the 

Defendants  and  contractors  generally,  and  that  soon  after 

the  date  of  the  agreement  Mr.  Brunei  commenced  the 

specification  for  this  undertaking,  and  had  several  inters 

views  with  the  Defendants  respecting  it,  and  had  since 

completed  the  specification.    There  was  also  a  charge, 

that 


CASES  IN  CHANCERY.  883 

that  the  Defendants,  as  landowners,  had  obtained  great  t854. 

benefit  from  the  Act  having  been  obtained,  obliging  the  ^T^^*^ 

Plaintiffs  to  make  the  deviated  line,  and  that  but  for  the  South  WaitM 

contract  the  Plaintiffs  would  not  have  obtained  the  Act  ^ip^][ 

or  come  under  the  obligation  which  was  enforced  by  a  n*. 

provision  in  the  Act  for  the  suspension  of  dividends.  ^hbi. 
The  prayer  was  for  a  specific  performance  of  the  contract. 

Mr.  JRoltf  Mr.  Giffard  and  Mr.  John  Karslake,  in 
support  of  the  Appeals. 

The  decision  of  the  Vice-Chancellor  proceeded  on  the 
grounds  that  the  Court  will  not  execute  such  a  contract 
as  the  present,  and  that  the  Plaintiffs  have  an  adequate 
remedy  in  damages.  But  the  only  cases  in  which  the 
Court  has  refused  to  perform  a  contract  for  building  or 
executing  works  are  those  in  which  damages  at  law  will 
restore  the  injured  party  to  his  original  position.  That 
is  here  impossible.  The  Plaintiffs,  in  reliance  on  the 
Defendants'  agreement,  have  come  under  a  statutory 
obligation  to  make  the  line,  by  which  the  Defendants,  as 
landowners,  have  profited,  and  the  obligation  is  enforced 
by  the  suspension  of  dividends.  For  this  suspension  no 
damages  could  be  recovered  by  the  Plaintiffs,  as  it  is  not 
a  damage  to  the  Company  but  to  the  shareholders,  who 
could  bring  no  action.  Besides,  there  are  no  insuperable 
difficulties  in  the  way  of  executing  this  contract.  The 
specification  has  been  settled  by  the  very  engineer  who 
filled  that  office  in  the  Company  when  the  contract  was 
made.  This,  however,  was  not  necessary,  for  suppose  a 
contract  were  entered  into  to  purchase  land  at  a  price  to 
be  named  by  A.,  and  that  A.  should  settle  the  conveyance, 
and  A.  had  fixed  the  price,  would  not  the  agreement  be 
enforced  whether  A.  had  settled  the  conveyance  or  not? 
If  any  difficulties  of  detail  should  arise,  the  Master's 
Abolition  Act  (15  &  16  Vict.  c.  80,  s.  42)  enables  the 
Court  to  overcome  them  by  obtaining  the  assistance  of 

engineers, 
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1854.        engineers  or  other  scientific  persons  as  there  provided. 

^'^y^^      At  all  events  the  Court  will  assist  the  Plaintifl^  in  ob* 
The 
South  Wales  taining  their  legal  remedy  by  enforcing  the  execution  of 

Railway      ^  jj^j^j  which  is  a  distinct  stipulation. 


COMPANT 
V. 

Wtthbs. 


They  referred  to  Mosely  v.  Virgin  (a) ;  The  City  of 
London  v.  Nash  (b) ;  Hali  v.  Warren  (c) ;  Lumley  v. 
Wagner  {d) ;  Dietrichsen  v.  Cabbum  {e) ;  Avery  v. 
Langford(f);  Sedgwick  on  Damages (g);  Gervais  v. 
Edwards  (A). 

The  Lord  Justice  Knight  Bruce  referred  to  Street 
V.  Rigby(J)\  and  Oourlay  v.  The  Duke  of  Somerset  {k). 

Mr.  Daniel  and  Mr.  Babington,  who  appeared  for 
one  of  the  Respondents,  and  Mr.  W.  M.  James  and  Mr. 
Rogers  for  the  other,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce. 

There  are  several  very  satisfactory  reasons  in  my 
opinion  disabling  a  Court  of  equity  from  enforcing  a  spe- 
cific performance  of  a  contract  such  as  this  of  the  1st  of 
August  1851.  I  will  mention  some,  I  do  not  say  all,  of 
those  reasons.  In  the  first  place,  by  the  agreement  it  is 
provided,  in  the  most  vague  terms,  that  the  Plaintiffs 
shall  find  the  land— the  land,  I  suppose,  for  the  stations 
within  a  reasonable  time,  and  build  the  stations ;  then 
the  contractors  are  to  give  a  bond  for  50,000^  to  secure 
the  performance  of  the  contract,  and  they  are  to  under- 
take to  execute  the  works  for  a  double  line  of  railway 

according 

(a)  3  Vet.  184.  C/")  ^  ^«y»  ^63. 
(6)  3  Atk.  512.  (g)  Pages  38,  74. 

(c)  9  Ves,  605.  (h)  2  Dr.  ^  War.  80. 

(d)  1  De  G.,  Mac.  Sf  G.604.  (i)  6  Veu  815. 
(c)  2  PhiL  52.                               {k)  19  Ves.  429. 
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according  to  the  terms  of  the  specification  to  be  prepared        1854. 
by  the  engineer  for  the  time  being  of  the  Company  for  the       ^-^n^^^ 
sum  of  290,000/.  with  interest.     It  is  obvious  that  the  South  Wales 
engineer  of  one  day  may  not  be  the  engineer  of  the  day      2^'^^^^ 
following,  and  that,  skilful,  experienced  and  honourable      __  v. 
as  the  engineer  of  the  present  day  may  be,  the  engineer 
of  the  Company  who  may  have  to  prepare  the  specifica- 
tion maybe  incompetent  and  dishonest     In  my  opinion, 
it  is  not  within  the  proper  province  of  a  Court  of  equity 
to  enforce  a  contract  of  this  description  against  any  man 
or  body  of  men.     But  then  it  has  been  said  that  a  speci- 
fication has  been  prepared  by  the  gentleman  who  was  at 
first  and  happens  to  be  still  the  engineer  of  the  Company, 
Mr.  Brunei.    That  circumstance,   I  think,  is  nothing. 
Whether  it  would  have  made  any  difference  if  such  a 
specification  had  not  only  been  prepared,  but  had  been 
approved  and  accepted  by  the  Defendants,  I  need  not, 
and  do  not  say,  because  there  is  no  such  allegation  in  the 
bill,  the  only  statement  being  that  the  contents  of  a  par- 
ticular letter  are  true,  which  letter  merely  states  that 
the  writer  believed  that  the  specification  had  been  ap- 
proved of. 

It  has  been  said,  however,  that  at  all  events  the  Court 
may  enforce  specific  performance,  so  far  as  regards 
the  execution  and  delivery  of  a  bond  for  50,000/.  to 
secure  the  performance  of  the  contract.  For  this  the 
authority  of  the  case  of  Lumley  v.  Wagner  (a)  has  been 
cited.  Assuming,  again,  for  the  sake  of  the  argument^ 
that  the  agreement  is  intelligible,  and  acceding  as  I  do 
to  the  authority  of  Lumley  v.  Wagner  (a)  and  other  cases 
of  that  description,  I  cannot  accede  to  the  propriety  of 
their  application  to  a  case  where  the  main  part  of  an 
agreement  is  not  fit  to  be  specifically  enforced  in  equity, 

and 

(fl)  1  De  G.,  Mac  4  G.  604. 
Vol.  V.  3  N  D.M.G. 


«86  CASES  IN  CHANCERY. 

1654.       and  where  it  is  sought  to  enforce  the  performance  of  a 
^"^^y^^^      subsidiary  part  of  it,  and  more  especially  where  that  sub- 
SottTH  \f  ALKs  sidiary  part  is  of  such  a  nature  as  that  which  in  the  present 
Rail^at      gj^gg  {jjg  Court  is  asked  to  be  instrumental  in  enforcing. 
V.  For  the  agreement  thus  provides,   ''The  Company  to 

TTRE^  work  the  branch  in  a  reasonable  and  proper  manner  as 
compared  to  the  remainder  of  the  Sauih  Wales  Railway, 
in  case  of  difference  as  to  working,  the  same  to  be  settled 
by  arbitration."  What  arbitration  ?  When,  where  and 
by  whom  are  the  arbitrators  to  be  appointed  !  or  is  there 
to  be  only  one  arbitrator  ?  matters  which  may  make  a 
difference  in  the  entire  fortune  and  success  of  a  man's 
life.  But  beyond  all  this,  the  agreement  goes  on  to  say, 
"  Any  of  the  details  of  this  arrangement,  in  case  of  diflfer- 
ence,  to  be  determined  by  a  referee  to  be  appointed  by 
the  Solicitor-General  for  the  time  being  on  the  applica- 
tion of  either  party,  such  referee  to  draw  out  and  settle 
on  behalf  of  both  parties  the  documents  necessary  to 
carry  it  out.**  What  this  means  some  one  may,  I  do  not 
deny,  be  capable  of  understanding.  One  singularity  of 
the  provision  is,  that  it  seems  to  assume  the  Queen's 
Solicitor-General  to  be  always  at  the  service  of  the 
parties.  It  further  provides  thus :  *'  The  arbitrators 
under  working  clause  to  have  power  of  considering 
whether  the  mode  of  working  the  Pembroke  branch  is 
reasonable,  having  reference  to  the  Company's  mode  of 
working  the  branch  to  Net/land,  and  if  the  arbitrators 
mdke  any  award  both  parties  to  abide  by  it.'*  Such  is 
the  agreement  which  this  Court  is  asked  to  decree  to  be 
specifically  performed,  and,  failing  that,  the  Court  is  asked 
to  compel  the  Defendants  to  execute  a  bond  in  a  large 
sum  to  enable  the  Plaintiffs  to  enforce  it  at  law,  the  bond 
being  to  compel  the  Defendants  to  submit  matters  to 
arbitration  in  the  way  that  I  have  mentioned,  and  that, 
too,  in  the  face  of  the  principles  laid  down  by  Lord 
Eldan  and  Sir  William  Orant,  in  the  well-known  cases 

to 
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to  which  I  will  now  refer.     In  Street  v.  Righy{a)  Lord        1854. 
JEHdon  thus  expresses  himself  with  reference  to  a  plea  of        ^I^^^'^ 
an  agreement  to  refer  to  arbitration.     "  The  party  must  South  Wales 
put  himself  in  a  situation  to  have  substantial  damages.    In      c  '  V^y 
this  case,  upon  an  action^  they  could  have  only  Is.,  for  v. 

they  could  not  ascertain  what  more  they  were  to  have. 
Then,  what  can  they  have  in  equity?  There  is  con- 
siderable weight,  as  evidence  of  what  the  law  is,  in  the 
circumstance  that  no  instance  is  to  be  found  of  a  decree 
for  specific  performance  of  an  agreement  to  name  arbi- 
trators ;  or  that  any  discussion  upon  it  has  taken  place  in 
experience  for  the  last  twenty-five  years.  I  was  counsel 
in  Price  ▼.  Williams  (ft),  a  case  which  justifies  consider- 
able doubts  whether  the  eulogia  upon  the  domestic  forum 
of  arbitrators  are  well  founded.  That  was  a  case  before 
Lord  Thurlow  upon  a  bill  for  specific  performance  of  such 
an  agreement,  sending  parties  to  arbitrators  who  might 
or  might  not  be  able  to  come  to  a  decision ;  and  Lord 
Thurlow  was  of  opinion  that  the  Court  would  not  perform 
such  an  agreement.*'  Sir  William  Orant,  in  the  case  of 
Oonrlay  v.  The  Duke  of  Somerset  (c),  is  equally  express. 
"  I  cannot  find,"  he  says,  "  any  case  in  which  an  agree- 
ment to  submit  any  matter  to  reference  has  been  used  in 
any  other  way  than  as  an  objection  by  the  Defendant  to 
the  interference  of  the  Court  upon  the  subject  matter  of 
such  agreement.  There  is  no  instance  of  a  Plaintiff 
seeking  the  interposition  of  the  Court,  and  obtaining  it, 
who  has  been  held  entitled  to  have  any  part  of  his  relief 
administered  to  him  through  the  medium  of  a  reference, 
compulsory  on  the  other  party.  A  bill  seeking  that, 
would  be  pro  tanto  a  bill  to  enforce  the  specific  perform- 
ance of  an  agreement  to  refer  to  arbitration ;  a  species  of 
bill  that  has  never  been  entertained." 

I  have 

(fl)  6  Fei.  818.  >».  365. 

(6)  3  Bro.  C.  C.  163;  1  Vet.         (c)  19  Ve$.  429. 
3N2 


Wtthes. 


CASES  IN  CHANCERY. 

I  have  never  known  a  case  like  this  since  I  have  been 
acquainted  with  this  Court,  nor  any  attempt  like  it.    The 
South  Wales  Plaintiffs  may,  if  they  will,  take  the  casq  to  a  Court  of 
CompT^  Y      '*^'  ^^^  ^^  cannot  entertain  a  suit  to  enforce  so  vague, 
V.  so  obscure,  so  uncertain  an  agreement,  or  an  appeal  so 

frivolous  and  unfounded.     The  appeal  will  be  of  course 
dismissed,  and  equally  of  course  be  dismissed  with  costs. 

The  Lord  Justice  Turner. 

I  am  of  opinion  that  the  Vice-Chancellor's  decision 
must  be  affirmed.  In  cases  of  this  nature  the  law  pro- 
vides a  remedy  in  damages,  and  on  that  account  the  inter- 
ference of  a  Court  of  equity  is  one  in  the  exercise  of  its 
extraordinary  jurisdiction, — is  one  of  discretion, — ^and 
depends  in  all  cases  on  the  particular  circumstances  and 
facts  of  each  case.  Looking  at  the  nature  of  this  memo- 
randum, I  must  say  that  I  never  saw  a  document  less  cal- 
culated to  call  forth  the  exercise  of  its  jurisdiction  to  en- 
force specific  performance.  In  the  first  place  it  is,  as  it 
is  called  in  the  memorandum  itself,  more  in  the  nature  of 
an  arrangement  than  one  of  a  final  and  concluded  agree- 
ment, showing,  as  I  am  satisfied  was  the  case,  that  the 
parties  contemplated  that  there  should  be  further  provi- 
sions for  rendering  it  final  and  conclusive.  I  do  not  say 
that  this  Court  will  not  execute  an  agreement  framed  in 
general  terms  where  the  law  will  supply  the  details,  but 
if  those  details  are  to  be  supplied  in  modes  which  cannot 
be  adopted  by  the  Court,  there  is  then  no  concluded  agree- 
ment which  can  be  enforced  in  a  Court  of  equity.  Now 
what  are  the  terms  of  this  contract  ?  [His  Lordship  read 
them.]  Who  is  to  say  what  is  a  reasonable  time  for  find- 
ing the  land,  or  in  what  mode  the  stations  shall  be  fixed  ? 
And  yet  the  finding  of  the  land,  and  the  fixing  of  the 
stations  are  of  the  essence  of  the  contract.  As  soon  as 
you  come  to  act  on  the  agreement,  you  find  that  there  are 
matters  to  be  left  to  further  arrangement,  and  that  the 

agreement 
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agreement  is  to  be  completed  by  reference  to  an  arbitrator 
to  be  nominated  by  the  Solicitor-General. 

The  next  clause  is  as  to  the  bond.  Laying  no  stress 
on  the  reasonableness  of  a  reference  to  the  engineer  for 
the  time  being,  I  put  this  case.  Suppose  the  engineer 
required  a  tunnel  to  be  made  through  an  impracticable 
rock,  or  from  the  nature  of  the  soil  not  capable  of  con- 
struction without  ruin  to  the  contractors.  The  Defendants 
would  be  bound,  nevertheless,  by  the  specification.  The 
other  provision  as  to  the  working  of  the  Railway  is  open 
to  the  same  observation.  I  think,  therefore,  that  the 
substance  of  this  agreement  cannot  be  carried  into  effect 
by  the  decree  of  this  Court. 


1854. 

The 

South  Wales 

Railway 

Company 

V, 

Wythes. 


It  has  been  argued  that  the  case  of  Zumleyy.  Wag- 
tier  (a),  and  cases  of  that  kind  afford  some  authority  for 
such  a  bill.  I  think  they  afford  no  authority  for  it.  In 
Lumley  v.  Wagner  (a)  the  negative  covenant  was  a  dis- 
tinct and  substantive  part  of  the  agreement.  But  here 
the  other  parts  are  the  whole  substance  of  the  contract, 
and  the  agreement  to  give  the  bond  is  a  mere  incident  to 
the  rest  of  the  contract  That  distinction  takes  the  case 
out  of  the  authority  of  Lumley  v.  Wagner  (a)  as  to  the 
bond,  for  if  the  Court  refuses  to  enforce  the  performance 
of  the  principal  contract,  it  will  not  decree  the  execution  of 
that  which  is  merely  incidental  to  it.  The  case  of  Avery 
V.  Langford(b)  has  been  relied  upon  as  an  authority 
for  enforcing  a  bond,  but  the  contract  there  was  enforced, 
and  the  bond  as  incidental  to  it.  I  entirely  agree  that 
this  appeal  must  be  dismissed  with  costs. 


(a)  1  De  G  ,  Mac.  ^  G.  604. 


{b)  Kay,  663. 
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In  the  Matter  of  the  Trusts  of  PEDDER'S  SETTLE- 
MENT, and  of  the  10  &  11  Vict.  c.  96. 
Dec.  15, 16. 

Before  The    rpHIS  was  an  appeal  from  a  decision  of  Vioe-Cbaq- 
LoRDs   us-     X      cellor  Wood  on  two  petitions  relating  to  a  fund 
transferred  into  Court  under  the  Trustee  Relief  Act* 


Lords  Jus< 

TICES. 

Upon  a  mar- 


naee,  an  un- 

ahuein^rL  By  indentures  of  lease  and  release,  dated  the  19th  and 

niainderin  fee,  ^Qth  of  December  18^4,  and  a  recovery  suffered  in  pur- 
belonging  to  1.1.1 

the  wife  ex-      suance  of  a  covenant  contained  in  the  indenture  of  release 

Sfe^Mtate^in      ^^^  manor  of  Lambourne  deanery,  and  the  rectory  lands, 

the  entireUr,      tithes  and  Other  hereditaments  therein  described,  were 

trust"for  the      assured  and  limited  as  to  one  moiety  to  the  use  of  Hannah 

wife  for  life,      Clark,  and  her  heirs  for  ever,  and  as  to  the  other  moiety 

der  to  the  hus-  to  the  use  of  John  Withers  Clark,  Hannah  Withers 

band  for  life,  Clark,  Mary  Ann  Clark  and  Eliza  Clark,  their  heu^  and 

with  remain-  ^  o 

der  to  the  assigns  for  ever,  equally  to  be  divided  between  them  as 

children  in  i.^.,«^»«  :^  ^^,^.^^^ 

tail,  and  re-  teuanU  in  common, 

mainder  to  the  Bj 

heirs  of  the 

wife,  and  a  power  of  sale  and  exchange  was  given  to  the  trustees,  who  were  to  invest 
the  proceeds  in  the  purchase  of  realty  in  possession,  and  hold  it  on  the  trusts  declared 
respecting  the  reversionary  interest  thus  settled.  The  entirety  of  a  portion  of  the 
estate  was  sold,  in  concurrence  with  the  trustees  of  the  settlement,  by  the  other  parties 
interested  in  the  estate.  By  the  purchase  deed  an  eighth  part  of  the  purchase-money 
was  apportioned  according  to  the  values  of  the  life  interest  and  the  reversion  in  that 
share,  and  the  value  of  the  reversionary  interest  was  expressed  to  have  been  paid  to 
the  trustees  of  the  settlement.  In  point  of  fact,  however,  the  whole  eighth  part  wu 
invested  in  consols,  the  dividends  of  which  were  paid  to  the  tenant  for  life  of  the 
entirety.  This  state  of  things  continued  aAer  the  death  of  the  wife  (who  died  with- 
out leaving  issue)  during  the  lives  of  her  husband  and  heir  at  law  successively,  but 
there  was  no  evidence  oi  their  intention  as  to  the  destination  of  the  fund  b^oad  what 
was  to  be  inferred  from  the  above  course  of  dealing  with  it : — 

He/(/,  that  an  election  could  not  be  inferred  to  take  the  property  in  its  actual  state, 
and  that  on  the  death  of  the  heir  at  law  his  share  of  the  fund  was  to  be  treated  as  part 
of  his  real  estate. 

Held^  also,  that  it  did  not  pass  by  his  will  under  a  devise  of  all  such  shares  as  he 
might  at  his  death  possess  in  the  estate,  there  being  a  part  of  it  remaining  unsold  to 
answer  the  description. 
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By  indentures  of  lease  and  release  of  the  30th  and  31st  1854. 
of  May  1828,  being  the  settlement  made  on  the  marriage  ^^^^^^^^ 
of  Robert  Pedder  with  Eliza  Clark,  all  that  the  reversion  Pedder's 
in  fee  oi  Eliza  Clark,  expectant  on  the  decease  of  JJan-  Settlement. 
nak  Clark,  of  and  in  all  that  undivided  one-eighth  part, 
and  all  other  the  estate  and  interest  of  Eliza  Clark  of 
and  in  the  aforesaid  manor^  rectory  and  hereditaments 
were  assured  to  the  use  (after  the  marriage)  of  Robert 
Pedder  for  life,  with  remainder  to  the  use  of  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the 
use  of  Eliza  Clark  for  life,  with  remainder  to  the  use  of 
trustees  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  all  and  every  or  one  or  more  of  the  children 
of  the  marriage  as  Robert  Pedder  and  his  wife  should  as 
therein  mentioned  appoint,  and  in  default  of  appointment 
to  the  use  of  all  the  children  equally  as  tenants  in  common, 
and  the  heirs  of  their  respective  bodies,  with  cross  re- 
mainders between  them,  with  remainder  to  the  use  of 
such  person  or  persons  who  should  be  a  descendant  or 
descendants  of  either  of  the  paternal  or  maternal  grand- 
father or  grandmother  of  Eliza  Clark,  and  for  such 
estate  or  interest  as  Eliza  Clark  should  appoint,  with 
remainder  to  the  use  of  Eliza  Clark,  her  heirs  and 
assigns  for  ever.  The  release  contained  powers  of  sale 
and  exchange  thus  expressed,  '^  Provided  also,  and  it  is 
hereby  further  agreed  and  declared  by  and  between  the 
said  parties  to  these  presents,  that  it  shall  and  may  be 
lawful  to  and  for  the  said  Maurice  Hillier  Goodman, 
Jokn  Charles  Townsend  and  Sir  Cfuirles  Price,  and  the 
survivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  at  the  request  and  by 
and  with  the  consent  and  approbation  of  the  said  Robert 
Pedder  and  Eliza  Clark  jointly  during  their  joint  lives, 
or  of  the  survivor  of  them  during  his  or  her  life,  to  be 
signified  in  writing  under  their,  his  or  her  hands  and 
seals,  or  hand  and  seal,  and  after  the  death  of  the  sur- 
vivor 
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1854.  vivor  of  them  the  said  Robert  Pedder  and  Eliza  Clark, 

J  and  during  the  minority  of  any  child  or  children  of  the 

Pedder'b  said  intended  marriage  who,  if  of  full  age,  are  to  be  en- 

ETTLEMBNT.  jj^j^j  jq  ^jjg  gj^jj    hereditaments   and  premises  hereby 

granted  and  released,  or  any  part  thereof,  then  at  the 
discretion  of  the  said  Maurice  HilUer  Goodman^  John 
Charles  Townsend  and  Sir  Charles  Price,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  to  join  and  concur  with  the  person 
or  persons  for  the  time  being  seised  of  or  entitled  to  the 
other  parts  and  shares  of  the  manor,  rectory,  messuages, 
lands,  tithes,  hereditaments  and  premises  one  undivided 
eighth  part  or  share  of  which  is  hereinbefore  granted,  re- 
leased and  confirmed,  or  expressed,  or  intended  so  to  be, 
in  making  a  partition  or  division  of  the  said  manor,  rec- 
tory, messuages,  lands,  tithes,  hereditaments  and  pre- 
mises, or  any  part  thereof;  and  also  to  sell  and  dispose 
of  and  to  convey,  either  by  way  of  absolute  sale  or  in 
exchange  for  and  in  lieu  of  other  hereditaments  in  fee 
simple  in  possession  to  be  situate  in  some  part  of  the 
kingdom  of  England  or  in  the  principality  of  Wales,  the 
whole  or  any  part  or  parts  of  the  said  undivided  eighth 
part  or  share,  and  other  the  part,  share,  estate  and  interest 
of  her  the  said  Eliza  Clarh  hereinbefore  granted  and  re- 
leased, or  intended  so  to  be,  of  and  in  the  said  manor, 
rectory,  messuages,  lands,  tithes,  hereditaments  and  pre- 
mises, with  their  and  every  of  their  several  and  respective 
rights,  members  and  appurtenants,  and  the  inheritance 
thereof  in  fee  simple  to  any  person  or  persons  whomso- 
ever, for  such  price  or  prices  in  money,  or  for  such 
equivalent  or  recompense  in  lands,  tenements  or  other 
hereditaments  as  to  them  the  said  Maurice  HiUier  Crood" 
man,  John  Charles  Townsend  and  Sir  Charles  Price,  or 
the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor  shall  seem  reasonable; 
and  that  for  effectuating  any  such  division  or  pardtion, 

disposition 
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disposition  or  dispositions,  conveyance  or  conveyances,  it  1854. 
shall  and  may  be  lawful  to  and  for  the  said  Maurice  ^^v^^ 
Hillier  Goodman,  John  Charles  Townsend  and  Sir  Pedder's 
Charles  Price,  and  the  survivors  and  survivor  of  them,  Sbttlbmbht. 
and  the  executors  or  administrators  of  such  survivor,  by 
any  deed  or  deeds  to  be  sealed  and  delivered  by  them  or 
him  in  the  presence  of  and  attested  by  two  or  more  cre- 
dible witnesses  absolutely  to  revoke,  determine  and  make 
void  all  and  every  or  any  of  the  uses,  trusts,  powers  and 
provisoes  in  and  by  these  presents  limited  or  declared  of 
and  concerning  the  hereditaments  and  premises  which 
shall  be  so  divided  or  partitioned,  sold  or  agreed  to  be 
^ven  in  exchange  as  aforesaid,  except  the  subsisting 
leases,  if  any  such  should  then  have  been  made,  under 
and  by  virtue  of  the  powers  for  that  purpose  hereinbefore 
contained,  and  by  the  same  or  any  other  deed  or  deeds 
to  be  sealed  and  delivered  and  attested  as  aforesaid,  to 
limit,  declare,  direct  and  appoint  any  other  use  or  uses, 
estate  or  estates,  trust  or  trusts  of  the  said  hereditaments 
and  premises  so  divided  or  partitioned,  sold  or  agreed  to 
be  given  in  exchange  which  it  shall  be  thought  necessary 
or  expedient  to  limit,  declare,  direct  or  appoint  in  order 
to  effectuate  such  division  or  partition,  sale  or  sales,  ex- 
change or  exchanges,  dispositions  or  conveyances  as 
aforesaid,  causing  on  every  such  exchange  as  aforesaid 
the  hereditaments  which  shall  be  received  or  taken  in 
exchange  to  be  conveyed  and  settled  to  and  for  upon 
such  and  the  same  uses,  trusts,  intents  and  purposes,  and 
with,  under  and  subject  to  such  of  the  same  powers,  pro- 
visoes, limitations  and  agreements  as  the  hereditaments 
and  premises  so  given  in  exchange  stood  limited  to  im- 
mediately before  and  at  the  time  of  such  exchange  or  ex- 
changes, and  also  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Maurice  Hillier  Goodman,  John  Charles 
Townsend  and  Sir  Charles  Price,  and  the  survivors  and 
survivor  of  them,  or  to  or  for  the  executors  or  adminis- 
trators 
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1854.  trators  of  such  survivor,  to  receive  or  take  any  sum  or 
^""^  sums  of  money  by  way  of  equality  of  partition  or  ex- 
Pkdder's  change.  And  it  is  hereby  declared  and  agreed  by  and 
S^TTLPMBNT.  ijetween  the  said  parties  to  these  presents,  that  when  any 
part  or  parts  of  the  said  hereditaments  and  premises  shall 
be  sold  for  a  valuable  consideration  in  money,  or  when 
any  sum  or  sums  of  money  shall  be  received  upon  any 
such  partition  or  partitions,  exchange  or  exchanges  as 
aforesaid  for  equality,  they  the  said  Maurice  HilUer 
Goodman,  John  Charles  Townsend  and  Sir  Charles 
Price,  and  the  survivors  and  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  or  other  the 
trustees  or  trustee  for  the  time  being  of  these  presents 
shall  lay  out  and  invest  the  monies  arising  by  such  sale 
or  sales,  or  so  received  for  equality  as  aforesaid,  in  the 
purchase  of  other  hereditaments  in  fee  simple  in  posses- 
sion to  be  situate  in  that  part  of  Crreat  Britain  called 
England,  or  in  the  principality  of  Wales,  of  a  clear  and 
indefeasible  estate  of  inheritance,  in  fee  simple,  in  posses- 
sion, or  in  copyhold  lands  or  tenements  of  inheritance  in 
possession  intermixed  with  hereditaments,  so  to  be  pur- 
chased as  aforesaid,  so  as  such  copyhold  lands  or  tene- 
ments do  not  exceed  one-fourth  part  of  the  value  of  the 
hereditaments  so  to  be  purchased  as  aforesaid,  and  that 
they  the  said  Maurice  Hillier  Goodman,  John  Charles 
Townsend  and  Sir  Charles  Price,  and  the  survivors  and 
survivor  of  them,  or  the  executors  or  administrators  oi 
such  survivor,  or  other  the  trustee  or  trustees  for  the  time 
being  shall  settle  and  assure,  or  cause  to  be  settled  and 
assured  the  hereditaments  so  to  be  purchased,  to  such  and 
the  same  uses,  upon  such  and  the  same  trusts,  and  with, 
under  and  subject  to  such  of  the  same  powers,  provisoes, 
conditions  and  agreements  as  are  in  and  by  these  presents 
limited,  expressed  and  declared  of  and  concerning  the 
said  hereditaments  which  shall  be  so  sold,  partitioned  or 
given  in  exchange,  and  from  which  such  monies  arose,  or 
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as  near  thereto  as  the  deaths  of  parties  and  other  inter-  1854. 
vening  circumstances  shall  then  permit  of,  and  also  that  ^^"^ 
until  the  monies  arising  by  such  sales  or  sale  as  aforesaid,  Peddee's 
or  to  be  received  for  equality  as  aforestud,  shall  be  dis-  Swti,embw^ 
posed  of  in  the  manner  hereinbefore  mentioned,  it  shall 
and  may  be  lawful  for  the  said  Maurice  Hillier  Goodnum, 
John  Charles  Townsend  and  Sir  Charles  Price,  and  the 
survivors  and  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor  or  other  the  trustee  or 
trustees  for  the  time  being  of  these  presents  to  place  out 
such  sum  or  sums  of  money  at  interest  either  in  the  Par^ 
liamentary  stocks  or  public  funds  of  Great  Britain,  or 
upon  real  security  or  securities  in  England  or  Wales,  in 
the  name  or  names  of  such  trustee  or  trustees  for  the 
time  being,  and  to  alter,  vary  and  transpose  the  stocks, 
funds  and  securities  as  occasion  shall  be  and  require ;  and 
it  is  hereby  further  agreed  and  declared  by  and  between 
all  the  said  parties  to  these  presents  that  the  interest, 
dividends  and  annual  produce  arising  from  such  stocks, 
funds  or  securities  shall  go  and  be  paid  to  such  person  or 
persons,  or  be  applied  to  and  for  such  ends,  intents  and 
purposes,  and  in  such  manner  as  the  rents  and  profits  of 
the  hereditaments  so  to  be  purchased  therewith  as  afore- 
said would  be,  or  be  payable  or  applicable  unto  in  case 
of  such  purchase  or  purchases  and  settlement  were  then 
actually  made." 

Mr.  and  Mrs.  Pedder  both  died  without  having  exer- 
cised the  powers  of  appointment  vested  in  them  or  either 
of  them,  the  latter  having  died  on  the  8th  of  January 
1834,  and  the  former  on  the  1st  oi  December  1845,  and 
there  never  was  any  child  of  the  marriage.  John  Withers 
Clark,  Mrs.  Pedder's  only  brother,  was  her  heir  at  law 
at  the  time  of  her  death. 

During  the  joint  lives  of  Mr.  and  Mrs.  Pedder,  the 

entirety 
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1854.  entirety  in  possession  of  several  parts  of  the  manor  of 
"^'^'^  Lambourne  Deanery,  tithes,  hereditaments  and  premises 
Pkdder's  (of  which  the  one-eighth  part  in  reversion  was  comprised 
Settlement.  Jj^  ^j^^  settlement)  were  from  time  to  time  sold  on  behalf 
and  with  the  consent  of  Hannah  Clark,  and  all  other 
persons  owners  of  the  entirety,  including  Mr.  and  Mrs. 
Pedderand  the  trustees  of  their  marriage  settlement,  who 
joined  in  the  sales  and  conveyed  to  the  purchasers  the  re- 
versionary interest  in  the  one-eighth  share  comprised  in 
the  settlement.  Other  portions  of  the  entirety  were  sold 
after  Mrs.  Pedder^s  death,  but  in  none  of  the  sales  was 
any  specific  sum  ever  mentioned  or  agreed  on  as  the  price 
of  the  one-eighth  share  in  reversion  comprised  in  Mrs. 
Pedder's  settlement,  except  in  the  case  of  one  purchase, 
made  by  a  Mr.  John  Richmond  Seymour,  and  the  appor- 
tionment in  that  case  was  made  under  the  following  cir- 
cumstances. 

Having  contracted  to  make  his  purchase  of  the  entirety 
of  a  portion  of  the  property  for  6,295/.,  Mr.  Seymour  re- 
fused to  complete  on  the  ground  that  the  trustees  of  Mrs. 
Pedder's  settlement  had  no  power  to  sell  the  reversion  in 
one-eighth  byjoining  and  concurring  with  the  other  parties 
entitled  to  the  remaining  shares,  and  the  tenant  for  life, 
in  a  contract  for  sale  of  the  entirety.  In  consequence  of 
his  refusal  to  complete,  a  bill  was  filed  against  him  by 
Mr.  and  Mrs.  Pedder,  the  trustees  of  their  settlement, 
the  tenant  for  life  of  the  entirety,  and  the  several  other 
persons  who  were  entitled  in  reversion  to  the  one-eighth 
parts,  for  a  specific  performance.  By  the  decree  made 
on  the  hearing  of  that  cause  on  the  15th  of  July  1834, 
the  purchaser  was  decreed  specifically  to  perform  the 
agreement,  but  it  was  referred  to  the  Master  to  apportion 
the  purchase  money.  The  Master  found  the  value  of 
the  life  interest  in  a  moiety  of  the  purchase  money  to  be 
729L,  and  apportioned  2,418/.  10s.  (the  residue  of  the 

moiety) 
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moiety)  among  the  several  persons  entitled  thereto,  as-  1854. 
signing,  consequently,  6047.  \2s.  &d.  in  respect  of  each  ^"^7^^^ 
one-fourth  part  of  the  moiety.  One  of  these  shares  he  Pedder's 
apportioned  to  John  Williams  Clark,  another  to  Hannah  ^^^^emeht. 
Withers  Clark,  a  third  to  the  trustees  of  a  settlement 
made  on  the  marriage  of  Mary  Ann  Clark  with  Rowland 
Mainwaring  (by  which  settlement  her  one-eighth  share 
in  the  reversion  was  conveyed  on  similar  trusts  to  those  of 
Mrs.  Pedder's  settlement),  and  the  remaining  share  to 
the  trustees  of  the  settlement  of  Mr.  and  Mrs.  Pedder  (a). 
• 
A  subsequent  purchase  having  been  made  by  Mr. 
Seymour  of  other  parts  of  the  property,  all  the  portions 
purchased  by  him  were  conveyed  by  a  deed  dated  the  6th 
o(  May  1836,  and  made  between  Hannah  Clark  of  the 
first  part,  John  Withers  Clark  of  the  second  part,  Han- 
nah Withers  Clark  of  the  third  part,  the  trustees  of  Mrs. 
Mainwaring's  settlement  of  the  fourth  part,  Mr.  Main- 
waring of  the  fifth  part,  the  trustees  of  Mrs.  Pedder's 
settlement  of  the  sixth  part,  Mr.  Pedder  of  the  seventh 
part,  the  purchaser  of  the  eighth  part,  and  a  trustee  for 
him  of  the  ninth  part.  By  this  deed  it  was  witnessed  that 
in  consideration  of  the  several  sums  therein  expressed  to 
be  paid  by  the  purchaser  to  the  several  parties  of  the 
first,  second,  third,  fourth  and  sixth  parts,  in  the  propor- 
tions in  which  the  Master  had  apportioned  the  original 
purchase  money,  the  entirety  of  the  hereditaments  and 
premises  purchased  by  Mr.  Seymour  were  conveyed  to 
him  by  all  the  parties  interested  therein  according  to 
their  several  and  respective  estates,  rights  and  interests. 

These  apportioned  sums  were  not,  however,  in  fact, 
paid  as  expressed  in  the  conveyance,  for,  instead  of  the 
sums  apportioned  as  the  value  of  the  reversionary  interest 

comprised 

(a)  See  Clark  v.  Seymour,  7  Sim.  67. 
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18544  comprised  in  Mrs.  Pedder's  settlement  being  paid  to  the 
^"^^^"^"^^  trustees  of  that  deed  upon  the  trusts  of  it,  and  the  sum 
Pbddbr's  apportioned  as  the  value  of  Mrs.  Hannah  Clark's  life  in- 
SiTtLBMEHt.  terest  being  paid  to  her,  an  eighth  part  of  the  total  amount 
of  the  purchase  monies  was  invested  in  the  joint  names 
of  the  trustees  of  Mrs.  Pedder's  settlement  in  Bank 
8/.  l(te.  per  Cent.  Annuities.  The  trustees  continued  to 
pay  the  dividends  of  this  sum  to  Mrs.  Hannah  Clark 
during  her  life,  and  the  same  proceeding  was  adopted 
with  respect  to  the  other  shares,  (being  the  course  which 
had  been  previously  taken  with  respect  to  all  the  other 
purchase  monies  of  which  no  apportionment  had  been 
made),  the  whole  amount  of  those  several  sums  having 
been  divided  into  eight  parts,  and  one-eighth  part 
having  heeti  invested  in  the  names  of  the  trustees  of  Mrs. 
Pedder's  Betdement  in  Bank  8L  lOs.  per  Cent.  Annuities, 
the  dividends  of  which  were'paid  to  Mrs.  Hitnnah  Clatk 
to  the  time  of  her  death. 

No  evidence  dotild  be  obtained  as  to  the  terms  of  any 
arrangement  or  agreement  under  which  this  course  was 
taken,  all  the  parties  being  now  dead. 

John  Withers  Clark  (Mrs.  Pedder's  heir  at  law)  died 
on  the  28th  oi  December  1846,  having  made  his  will. 
At  the  date  of  his  will,  and  thenceforth  to  his  death,  some 
parts  of  the  entirety  remained  unsold,  and  he  was  conse- 
quently seised  or  possessed  of  the  reversion  in  fee  in  an 
undivided  share  of  those  unsold  parts ;  but,  with  the  ex- 
ception of  such  share,  and  an  estate  at  a  place  called 
PresktUe,  he  was  not  at  the  date  of  his  will  seised  of  or 
entitled  to,  nor  had  he  any  power  to  dispose  of  or  appoint 
by  will  any  real  estate  whatsoever.  His  heirs  at  law 
were  his  sister  Hannah  Withers  Clark,  and  his  niece 
JUary  Ann  Mainwaring,  the  only  child  of  his  sister 
Mary  Ann  Mirinwaring. 

By 
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By  his  willy  which  was  dated  the  S4th  of  September  iBSi* 
1846,  after  making  a  pecuniary  specific  bequest,  he  gave,  ^-^'^••-^ 
devised,  appointed  and  bequeathed  all  his  freehold,  copy-  PsbofeR'^ 
hold  and  leasehold  messuages,  lands,  tenements  and  S*TTtBiiB»t* 
hereditaments,  and  all  his  money  and  securities  for  money, 
farming  stock  and  personal  estate  and  effects  of  every  de- 
scription not  thereinbefore  disposed  of  unto  and  to  the 
use  of  his  friends  Thomas  Baverstock  Merriman  and 
William  Clark  Merriman^  their  heirs,  executors,  admi- 
nistrators and  assigns,  as  to  his  said  messuages,  lands, 
tenements  and  hereditaments,  in  trust  for  his  wife  during 
her  life,  and  as  to  his  money,  securities  for  money,  and 
all  other  his  personal  estate  and  effects,  except  leaseholds 
upon  trust,  after  payment  of  debts,  funeral  and  testa- 
mentary expenses,  and  the  pecuniary  legacy  for  invest- 
ment, and  payment  of  the  income  to  the  testator's  wife 
for  life,  and  for  payment  after  her  decease  out  of  the  re- 
siduary personal  estate  certain  pecuniary  legacies.  And 
after  devising  his  estate  at  Preshute,  he  directed  that  his 
trustees  or  trustee  for  the  time  being  should  stand  and  be 
seised  and  possessed  of  all  such  part  or  share,  parts  or 
shares,  estate  and  interest  in  possession,  reversion,  re- 
mainder or  expectancy  as  he  the  testator  might  have 
power  to  dispose  of  or  appoint  by  his  will  of  and  in  all 
that  manor  of  Lamboume  Deanery  in  the  county  of 
JBerks,  and  all  and  singular  the  rents,  tithes,  messuages, 
fiirms,  lands,  tenements  and  hereditaments  of  or  belonging 
to  the  said  manor,  or  situate  in  the  manor  of  Lamboume, 
in  the  county  of  Berks,  to  the  use  of  Thomas  Baverstock 
Merriman  and  William  Clark  Merriman,  their  heirs, 
executors,  administrators  and  assigns,  in  equal  shares  as 
tenants  in  common  for  their  respective  use  and  benefit. 
After  making  another  specific  bequest,  the  testator  gave, 
after  the  decease  of  his  wife,  all  his  residuary  personal 
estate,  subject  to  the  payment  of  the  aforesaid  legacies 
unto  Thomas  Baverstock  Merriman  and  William  Clark 

Merriman 
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1854.       Merriman  in  equal  shares  for  their  respective  use  and 

^"^y^^      benefit ;  and  he  appointed  ITiomas  Baverstock  Merriman 

Peddkr's      and  William  Clark  Merriman  executors. 
Skttlembnt. 

Mrs.  Hannah  Clark  died  on  the  21st  of  June  1847. 

On  the  12th  of  July  1850,  the  surviving  trustee  of  Mrs. 
Pedder^s  settlement  transferred  and  paid  into  Court,  under 
the  Trustee  Relief  Act,  6,2692. 16s.  1  Id.,  SI.  5s.  per  Cent. 
Annuities,  and  279/.  9s.  lOd.  cash,  being  the  dividends 
which  had  accrued  due  on  the  said  annuities  since  the 
decease  of  Hannah  Clark,  and  soon  after  such  payments 
and  transfer  the  surviving  trustee  died. 

Hannah  Withers  Clark  and  Mary  Ann  Mainwaring^ 
as  coheirs  at  law  of  John  Withers  Clark,  presented  the 
original  petition  in  this  matter,  praying  that  it  might 
be  declared  that,  subject  to  the  life  interest  therein  of 
Mrs.  Maurice,  the  tenant  for  life  under  John  Withers 
Clark's  will,  the  Petitioners,  as  coheiresses  at  law  of 
John  Withers  Clark,  were  absolutely  entitled  to  the  fund 
in  Court  as  real  estate  of  John  Withers  Clark,  undisposed 
of  by  his  will,  and  that  the  fund  might  be  carried  over  to 
an  account  entitled,  "  The  account  of  Hannah  Withers 
Clark  and  Mary  Ann  Mainwaring,  coheiresses  at  law 
of  John  Withers  Clark,  deceased,  subject  to  the  life  in- 
terest of  Rebecca  Maurice.^  ^ 

A  cross  petition  was  presented  by  Thomas  Baverstock 
Merriman  and  William  Clark  Merriman  claiming  the 
fund,  subject  to  the  life  interest,  as  executors  and  re- 
siduary legatees  of  John  Withers  Clark,  as  part  of  his 
personal  estate. 

On  the  29th  of  May  1851  an  order  was  made  by  Vice- 
Chancellor  Turner  on  both  petitions  directing  preliminary 
inquiries. 

The 
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The  Master,  by  his  report,  dated  the  23rd  oi December       1854. 
1853,  found  the  facts  above  stated.     He  further  found      ^^T*^^^ 
that  arrangements  were  made  on  the  occasions  of  the      Pedder'b 
^ales  to  the  effect  that  the  dividends  of  the  investment  Settlement. 
arising  from  the  one-eighth  share  in  question  of  the  pur- 
chase monies  should  be  paid  to  Hannah  Clark  for  life, 
and  after  her  death  to  Mr.  Pedder  for  life,  and  that  the 
principal  should  be  held  after  Mr.  Pedder' s  death  in  trust 
for  John  Withers  Clark. 


The  matter  came  on  again  before  Vice-Chancellor 
Wood  on  two  petitions,  one  of  the  coheiresses  of  John 
Withers  Clark,  in  the  nature  of  exceptions  to  the  report, 
and  the  other  by  Messrs.  Merriman,  praying  that  the 
report  might  be  confirmed,  and  for  consequential  direc- 
tions. 

The  Vice-Chancellor  said,  that  the  evidence  as  to  any 
agreement  or  arrangement  did  not,  in  his  Honor's  opinion, 
carry  the  matter  further  than  the  facts  as  they  existed, 
that  evidence  not  stating  time  or  place,  or  circum- 
stances of  the  alleged  agreement  in  any  way.  Upon  the 
facts  his  Honor  did  not  think  the  matter  clear.  The 
whole  eighth  share  had  come  into  the  hands  of  the  trus- 
tees of  the  settlement,  and,  if  the  matter  had  rested  there, 
as  it  did  before  the  suit  against  Mr.  Seymour,  his  Honor 
would  have  had  little  difficulty  in  holding  that  these 
monies  were  impressed  throughout  with  the  trusts  of  the 
settlement ;  but  his  Honor  thought  that  from  the  insti- 
tution of  that  suit  all  concerned  must  be  taken  to  have 
been  cognizant  of  their  rights.  The  result  of  the  arrange- 
ment or  agreement  between  the  parties,  (whatever  it  was), 
was,  that  the  whole  monies  remained  in  the  hands  of  the 
trustees  of  the  settlement,  who  continued,  as  a  matter  of 
fact,  to  pay  the  income  of  the  whole  of  the  fund  to  Mrs. 
Clark  for  her  life.    Mr.  Pedder  died,  having  received 

Vol.  V.  3  O  D.M.G.      no 


908  CASES  IN  CHANCERY. 

1854.  no  portion  of  the  income  of  that  part  which  represented 
^'^^>^^^  the  reversion,  which  he  would  have  received  according  to 
Peddbr's  his  rights,  unless  there  had  been  some  arrangement 
Settlbmbmt.  between  the  parties.  After  the  death  of  Mr.  Pedder, 
which  occurred  some  time  before  that  of  Mr.  John 
Withers  Clarh,  Mr.  John  Withers  Clark  still  allowed 
Mrs.  Hannah  Clark  to  receive  the  whole  income  of  the 
fund,  he  being  at  that  time  entitled  to  the  dividends  of 
such  portion  of  the  money  as  represented  the  reversionary 
interest.  What,  then,  must  be  inferred  to  have  been  the 
agreement?  It  was  not  likely  to  have  been  that  the  por- 
tion which  represented  the  reversionary  interest  should 
be  considered  as  being  impressed  with  the  trusts  of  settle- 
ment, while  the  other  part  was  not.  It  must  have  been 
one  of  these  two  arrangements: — either  that  which  the 
coheiresses  of  Mr.  Clark  averred  in  their  state  of  facts, 
namely,  an  agreement  that  the  whole  eighth  part  of  the 
entirety  of  the  purchase  monies,  instead  of  being  appor- 
tioned between  Hannah  Clark  and  the  trustees  of  the 
*  settlement,  should  be  enjoyed  by  Hannah  Clark  during 
her  life,  and  should  be  after  her  decease  subject  to  the 
trusts  declared  by  the  settlement  of  the  eighth  part  in  re- 
version ; — or  that  which  was  contended  for  by  the  per- 
sonal representative,  namely,  an  agreement,  on  the  one 
band,  that  the  whole  fund  should  be  held  in  trust  for 
Hannah  Clark  for  life,  and  then  for  the  person  next 
entitled  under  the  trusts  of  the  settlement,  according  to 
the  declaration  of  trust  in  the  settlement,  but  not  im- 
pressed with  the  character  and  with  all  the  trusts  which 
were  impressed  upon  the  money  as  it  stood  limited  by 
the  settlement.  In  order  to  decide  according  to  the 
former  of  these  contentions,  the  Court  must  come  to 
the  conclusion  that  Hannah  Clark  had  agreed  that  the 
whole  eighth  share  of  the  money  should  be  subject  to 
all  the  trusts  of  the  settlement;  in  other  words,  that 
the  money  should  be  held  according  to  the  trusts  for 

invealment 
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investment  in  land  on  the  first  opportunity  that  pre-  1854. 
sented  itself,  and  wholly  without  regard  to  the  rights  ^-"^v--^ 
of  Hannah  Clark.  To  enable  the  Court,  however,  to  Pedder's 
arrive  at  such  a  conclusion,  there  must  be  more  posi-  Sbttlbmbht. 
tive  evidence  than  there  was  here,  as  it  would  make  a 
material  difference  to  Hannah  Clark  if  this  money,  irre- 
spectively of  any  control  on  her  part,  were  liable  to  be 
reinvested  in  land  by  the  trustees  who  were  not  her 
trustees.  And  if  the  Court  could  not  make  that  pre- 
sumption, there  would  be  as  great  difficulty  in  presuming 
that  Hannah  Clark  agreed,  or  that  it  was  an  agreement 
between  all  the  parties,  that  Hannah  Clark  should  take 
the  dividends  during  her  life,  and  that  afterwards  the 
fund  should  be  reinvested  in  land.  That  would  be 
making  an  agreement  for  the  parties  which  his  Honor 
did  not  think  there  was  sufficient  ground  for  presuming. 
The  conclusion  that  Hannah  Clark  had  dedicated  her 
money  to  an  investment  in  land  required  stronger  proof 
than  was  necessary  to  establish  the  election  of  a  party 
who  was  entitled  to  a  fund  either  as  money  or  land  to 
take  it  in  its  actual  state.  As  regarded  such  an  elec- 
tion, it  was  true,  as  had  been  argued,  that  the  evidence 
of  an  intention  to  reconvert,  though  it  might  be  slight, 
must  be  unequivocal;  but  it  appeared  to  his  Honor 
an  unequivocal  act  on  the  part  of  Mr.  Clark  to  suffer 
Hannah  Clark  to  continue  to  receive  the  whole  divi- 
dends. With  regard  to  Mr.  Clark's  will,  his  Honor 
did  not  regard  it  as  affording  any  evidence  of  intention 
one  way  or  the  other. 

By  the  order  under  appeal,  it  was  declared  that  the 
6,S69/.  \&8.  \\d.y  Bank  3/.  5s.  per  Cent.  Annuities,  stand- 
ing in  the  name  of  the  Accountant-General  in  trust  in 
the  above  matter,  formed  part  of  the  personal  estate  of 
John  Withers  Clark,  and  that,  subject  to  the  life  interest 
therein  of  Rebecca  Maurice,  in  the  petitions  named,  the 

8  0  2  Petitioners 
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1854.        Petitioners  Thomas  Baverstoch  Merriman  and  William 

^'^^>^^^       Clark  Merriman.  as  the  executors  of  the  will  of  John 

In  re 
Pedder's      Withers  Clark,  deceased,  were  entitled  under  the  said 

Settlement.   ^iH  to  the  said  6,269/.  1&.  lid.,  31.  5s.  per  Cent.  An- 
nuities. 


From  this  order  the  coheiresses  appealed. 

Mr.  Holt  and  Mr.  Osborne,  for  the  Appellants. 

The  principal  ground  of  the  Vice-Chancellor's  decision 
was,  that  Mr.  Seymour^s  purchase  deed  described  a  state 
of  investment  in  accordance  with  the  settlement,  but  that 
all  the  parties  interested  in  the  fund  concurred  in  a 
different  mode  of  enjoying  it,  and  that  from  these  circum- 
stances the  trusts  must  be  presumed  to  have  been  changed 
into  entirely  new  ones,  among  which  there  was  nothing 
to  show  that  one  for  investment  in  real  estate  was  com- 
prehended, and  that  in  the  circumstances  of  the  case 
such  a  trust  could  not  be  presumed  in  the  absence  of 
evidence.  We  submit  that  this  reasoning  is  fallacious, 
and  that  no  intention  ought  to  be  presumed  to  change 
the  trust  further  than  it  was  actually  changed,  or  conse- 
quently to  destroy  the  original  trust  for  conversion.  To 
do  this  an  intention  to  reconvert  must  be  shown.  [The 
Lord  Justice  Knight  Bruce  referred  to  Stead  v. 
Newdigate(a)  and  Ashby  v.  Palmer  {b).'\  It  is  necessary 
to  show  affirmatively  that  the  heir  at  law  had  an  intention 
to  reconvert.  A  small  act  may  be  sufficient  to  denote 
such  an  intention,  but  the  intention  must  be  unequivocally 
shown.  An  act  during  a  tenancy  for  life  is  not  sufficient 
to  determine  the  intention  as  to  the  reversionary  interest. 
The  dealings  here  took  place  under  a  mistake,  and  denote 
no  intention  whatever  with  reference  to  the  actual  rights 
of  the  parties. 

They 

(o)  2  Mer.  521.  {h)  1  Mer.  296. 
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They  referred  to  and  commented  on  Wheldale  v.  Par-        1854. 

tridgt  (a),  Pulteney  v.  Lord  Darlington  (b),  and  Powell      ^^*v^^ 

on  Devises  by  Jarman  (c).  Pedder's 

Settlement. 

Mr.  W.  M,  James  and  Mr.  Speedy  for  Messrs.  Mer* 
riman. 

The  testator^  John  Withers  Clark,  must  have  regarded 
the  fund  as  personalty,  first,  because  the  trust  in  the 
settlement  for  investment  does  not  apply  to  the  invested 
fund,  which  is  made  up  of  the  value  of  the  life  estate  of 
Hannah  Clark,  and  the  value  of  the  settled  reversion. 
Nor  is  there  any  trust  in  the  settlement  applicable  to  this 
new  fund,  with  respect  to  which  we  are  left  to  ascertain 
the  trusts  from  the  conduct  of  the  parties.  We  must  infer 
from  that  conduct  an  intention  to  depart  from  the  trusts  of 
the  settlement,  for  the  course  of  dealing  in  which  they 
all  concurred  was  inconsistent  with  those  trusts.  Their 
conduct  also  shows  clearly  what  the  new  trusts  were  on 
which  they  intended  the  property  should  be  held,  but 
there  is  nothing  whatever  to  show  that  those  new  trusts 
were  for  a  conversion  of  the  money  into  land ;  and  there 
is  no  presumption  to  that  effect.  On  the  contrary,  even 
where  there  is  a  subsisting  trust  for  conversion  (as  we 
submit  there  was  not  here)  slight  circumstances  are  suffi- 
cient to  show  an  intention  to  take  the  property  in  its 
actual  state ;  Pulteney  v.  The  Earl  of  Darlington  (d) ; 
Van  V.  Barnett{e)\  Lingen  v.  Sotoray{f);  Dames  v. 
Ashford{g). 

Even  if  the  trusts  had  not  thus  been  changed  by  the 

acts  of  all  the  parties  interested,  still  as  the  interest  in 

the  portion  of  fund  subject  to  Mrs.  Pedders  settlement, 

which 
(fl)  8  Vet.  227.  («)  19  Ve$.  102. 

(6)  7  Bro.  P.  C.  530.  (/)  1  P.  Wmt.  172. 

(0  Vol.  2,  p.  64.  (^)  15  Sim.  42. 

(d)  7  Bro,  P.  C.  530. 
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which  resulted  to  the  heir,  was  part  of  a  fiind  impressed 

with  the  character  of  personalty,  he  took  the  share  as 

Pedder's      regarded  those  claiming  under  him  in  that  character; 

Settlemekt.    g^i^f^  ^   Claxton{a);  Wright  v.  Wright  {b);  Hewitt  v. 

Wright  {c). 

They  also  referred  to  Bradish  v.  Gee  (d) ;  Crabtree  v. 
Bramble  {e). 

Lastly,  if  this  is  realty,  it  roust  pass  under  the  devise  to 
the  Respondents  in  Mr.  Clark's  will. 

Mr.  Simpson,  for  the  trustees. 

Mr.  Rolt  replied,  and  on  the  question  of  construction 
of  Mr.  Clark's  will  referred  to  Hougham  v.  Sandys  {f). 

The  Lord  Justice  Knight  Bruce. 

It  is  rather  a  compliment  to  myself  than  to  Sir  WHliam 
Wood  to  say  that  I  seldom  differ  from  him,  but  in  the 
present  instance  I  do  not  arrive  at  his  conclusion.  It 
seems  impossible  for  the  Respondents  to  avoid  contending 
that  if  Mr.  Pedder  and  Mr.  John  Withers  Clark  had 
been  now  alive,  the  capital  of  the  fund  in  dispute  could 
not  have  been  invested  in  the  purchase  of  land  without 
the  consent  of  the  latter.  My  opinion,  however,  is  other- 
wise ;  for,  as  the  evidence  strikes  me,  the  intention  and 
a^eement  of  Mrs.  Clark  and  her  son  in  law  and  son,  i-e- 
specting  the  sales  in  question  and  their  produce,  were  in 
substance  and  effect  that  they  should  be  treated  and 
dealt  with  as  if  Mrs.  Clark  had  been  a  party  to  the  setde- 
ment  of  1828,  and  there  had  been  settled  and  made  sale- 
able 

(a)  4  Madd.  484.  (d)  Amb.  229. 

(6)  16  Ves.  188.  (e)  3  Atk.  680. 

(c)  1  Bro.  C.  C.  86.  (/)  2  Sim.  95. 
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able  by  it  the  entire  freehold   and  inheritance  of  Mrs.        1854. 
Pedder's  eighth  part  of  the  Lamboume  estate,  that  is,  the       ^-^^^-^^ 
life  estate  of  Mrs.  Clark,  as  well  as  the  fee,  with  the  re-      Peddbr's 
servation  to  her  of  a  life  interest  in  the  eighth  part  and  in   Sbttlbmbht. 
its  purchase  money.     I  do  not  find  ground  for  holding 
that  to  any  other  extent,  or  in  any  other  sense  or  manner, 
Mr.  Pedder  or  Mr.  John  Withers  Clark  meant  to  alter 
or  affect  any  right  or  interest  of  either. 

Parts  of  the  entirety  of  the  Lamboume  estate  having 
remained  unsold  at  Mr.  John  Withers  Clark's  decease, 
it  does  not  seem  to  me  that  his  will  aJBTected  the  beneficial 
interest  in  this  fund  beyond  his  widow's  life,  and  my 
judgment  upon  the  present  controversy  is  accordingly  in 
favour  of  his  heir  at  law,  who  is  also,  as  I  collect,  the  heir 
of  Mrs.  Pedder ;  and  I  think  that  Messrs.  Merriman 
should  pay  the  costs  occasioned  by  their  opposition  to 
that  title. 

Tlie  Lord  Justice  Turner. 

I  may  truly  say  that  I  never  dissent  from  Vice-Chan- 
cellor  Wood  without  very  much  distrusting  my  own 
judgment.  If,  therefore,  I  had  not  had  an  opportunity  of 
considering  the  case  after  the  conclusion  of  the  argument 
yesterday,  I  should  have  taken  time  for  that  purpose. 
The  circumstances  of  the  case  are  somewhat  peculiar. 
[His  Lordship  stated  them.]  On  sales  of  different  parts 
of  the  entire  property  being  made  in  the  lifetime  of  Mrs. 
Pedder^  the  proceeds  were  invested  in  Consols,  and,  as  to 
one-^ighth  of  the  proceeds,  in  the  names  of  the  trustees 
of  Mrs.  Pedder' s  settlement.  Other  arrangements  were 
made  as  to  other  parts,  but  each  eighth  part  was  kept 
distinct.  At  this  time  there  could  not  be  any  intention  to 
alter  the  trusts  imposed  by  the  settlement  of  18^,  because 
there  might  then  have  been  children,  and  the  trustees 
were  not  in  a  position  to  alter  the  nature  of  the  property. 
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Neither  could  it  have  been  done  as  to  Mrs.  Mainwaring's 
share.     There  cannot,  therefore,  be   presumed  to  ha?e 
Pkdder's      '^cn  an  intention  to  alter  the  nature  of  the  property  from 
SETTLEMENT,  ^hc  fact  of  tho  sales. 


What,  then,  is  the  legitimate  inference  to  be  drawn 
from  the  sale  and  the  investment  of  the  purchase  money 
in  the  names  of  the  trustees  ?  Surely  this,  that  the  par- 
ties intended  the  life  interest  to  remain  in  the  mother  of 
Mrs.  Peddevj  and  the  whole  corpus  to  be  subject  to  the 
trusts  of  the  settlement  in  the  place  of  the  reversionary 
interest.  The  Vice-Chancellor  seems  to  have  thought 
that  this  must  have  been  presumed  to  have  been  the  in- 
tention if  the  matter  had  rested  there.  But  in  1834  a 
purchaser  of  part  of  the  property  raised  the  question 
whether  the  powers  in  the  settlement  authorized  a  sale  of 
the  property  in  reversion.  A  bill  for  specific  performance 
was  filed  against  him  in  this  Court,  and  the  Court  was  of 
opinion  that  the  trustees  had  such  power,  but  that  there 
must  be  an  apportionment  of  the  purchase  money ;  a 
decree  was  made  referring  it  to  the  Master  to  ascertain 
the  values  of  the  life  estate  and  the  reversion ;  and  con- 
veyances were  executed  purporting  to  proceed  on  the 
apportioned  values  of  the  life  interest  and  the  reversion ; 
the  mother  being  represented  as  receiving  the  value  of  the 
life  interest,  and  the  trustees  that  of  the  reversion.  That 
arrangement,  however,  was  not  carried  into  effect,  but 
instead  of  it,  the  property  was  enjoyed  as  it  was  originally 
settled,  and  the  whole  amount  of  one-eighth  of  the  pur- 
chase money  remained  in  the  hands  of  the  trustees.  In 
the  interim,  Mrs.  Pedder  died  without  having  exercised 
her  power  of  appointment,  and  the  only  remaining  in- 
terests in  the  one-eighth  were  the  life  estates  of  Mrs. 
Clarke  Mr.  Pedder  and  Mrs.  Pedder  s  hein 

Now,  what  was  the  consequence  of  the  arrangemoat 
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having  been  entered  into  by  which  the  fund,  instead  of  1854. 
being  apportioned,  was  to  be  retained  in  the  aggregate  as  ^^^^^^ 
it  existed  ?  The  Vice-Chancellor  seems  to  have  thought  Peddbr's 
that,  in  this  state  of  circumstances,  he  was  driven  to  the  Sbttlembnt. 
conclusion  that  there  was  an  agreement  to  alter  the  na- 
ture of  the  property,  and  to  treat  it  as  money.  I  think  it 
not  necessary  to  draw  that  conclusion.  The  inference 
which  I  draw  is,  that  it  was  intended  to  retain  the  pro- 
perty in  the  same  state  as  it  was  in  before  the  suit  against 
the  purchaser  was  commenced,  and  that,  the  difficulty 
of  dealing  with  the  property  (arising  from  the  possibility 
of  issue)  being  removed  by  the  death  of  Mrs.  Pedder,  the 
parties  reverted  to  their  former  situation,  and  that  the 
fund  was  intended  to  be  held  on  the  trusts  of  the  original 
settlement.  I  think  that  a  more  natural  inference  than 
the  Vice-Chancellor's.  It  is  said  that  the  mode  of  dealing 
with  the  fund  altered  the  rights  of  the  parties  under  the 
settlement,  and  so  it  did,  but  how?  Why  thus,  that 
whereas  Mr.  Pedder  would  have  been  entitled  in  posses- 
sion to  the  apportioned  fund,  he  gave  up  the  immediate 
possession  of  a  life  interest,  and  took  an  interest  in  a 
larger  fund  in  reversion.  Being  driven  to  draw  some 
conclusion,  we  find  ourselves  unable  to  draw  the  conclu- 
sion at  which  the  Vice-Chancellor  has  arrived.  I  think 
that  there  was  no  intention  to  alter  the  nature  of  the  fund. 

The  next  question  is,  whether  the  will  of  John  Withers 
Clark  affected  the  fund  beyond  the  life  of  his  widow. 
I  think  that  it  did  not.  If  authority  were  wanted, 
Hougham  v.  Sandys  (a)  is  conclusive.  This  is  not  so 
strong  a  case ;  for  the  subject  of  the  devise  is  the  Lam- 
bourne  estate,  and  there  is  property  to  answer  the  descrip- 
tion without  referring  it  to  this  fund,  to  which  it  is  not 
properly  applicable. 

It 

(a)  2  Sim.  05. 
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tt  has  been  argued  that  although  the  proceeds  of  the 
sale  went  to  the  heir,  yet  he  took  them  as  personahj, 
Pedder's  ^^^  authorities  have  been  cited  on  that  subject.  But 
Sbttlembnt.  the  trust  in  this  case  is  to  lay  out  the  whole  settled  share 
of  money  in  the  purchase  of  real  estate,  and  if  the  wife 
bad  been  alive  it  must  have  been  so  laid  out  I  think 
that  the  cases  cited  in  this  part  of  the  argument  have  no 
application. 


the.  21. 


HAGGITT  V.  INIFF. 


Before  The     TVT^-  NALDER  applied  to  their  Lordships  for  a 
^''ifcEs."'"  direction  that  the  Clerk  of  Records  and  Writs 

Affidavits  may  ^^^^  place  on  the  file  an  afSdavit,  sworn  before  Mr. 
be  still  sworn  Allen^  a  notary  public  at  Geneva,  in  the  county  of  On- 
public  in  tario,  in  the  State  of  ^ew  York,  in  America.     The  fact 

foreign  qJ  jj j.^  Allen  being  a  notary  public,  and  that  credit  ought 

(baving  autbo-  to  be  given  to  his  official  acts,  was  certified  by  the  Bri- 
SminSt^r*^  tish  Consul  at  New  York,  under  the  official  seal.  The 
oaths)  accord^-  Clerk  of  Records  and  Writs  doubted  whether  the  jurat 
practice,  ^  ^  ^^^  sufficient.  There  was  an  affidavit  of  the  solicitor  in 
which  is  not  the  cause,  stating  that  he  had  applied  to  General  Camp- 
respect  hy        i^llf  the  American  Consul  in  England,  who  informed 

'^o?  ^^^r*^'*  him  that  notaries  public  in  the  United  States  were  au- 
c.  86,  8. 22.  '^ 

thorized  by  law  to  administer  oaths  in  any  law  proceed- 
ings in  that  country* 

The  application  had  been  made,  in  the  first  instance, 
to  Vice-Chancellor  Kindersley,  who,  on  being  referred 
to  the  22nd  section  of  the  Chancery  Amendment  Act 
(15  &  16  VicL  c.  86),  considered  that  the  case  was  not 
within  that  section. 

Their  Lordships  (after  consulting  Mr*  Walker,  the 

Registrar, 
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Registrar^)  said  that  the  ai&davit  would  have  been  suffi- 
cient before  the  passing  of  the  new  Act^  and  that,  as 
there  appeared  to  be  nothing  in  the  Act  to  exclude  it,  it 
ought,  in  their  Lordships*  opinion,  to  be  placed  on  the 
file. 


EVANS  V.  COVENTRY.  ^  g, 

rriHIS  was  an  appeal  from  the  decision  of  Vice-Chan-    Before  The 
-*"    cellor  Kindersleyy  refusing  a  motion  of  the  Plain*        "j'J.gg   "' 
tifis'  for  an  injunction  and  receiver.     The  case  is  re-  whereaoor- 
ported  in  the  3rd  Volume  of  Mr.  Drewrjfs  Reports  (o).  tion  of  a  trust 
For  the  purposes  of  the  present  Report,  the  following  \q^^  ^i^^^  j^ 

statement  will  be  found  sufficient.  P""^  ^^>«  * 

breach  of 

trust,  and  a 

The  bill  was  filed  by  the  Plaintiffs,  on  behalf  of  them-  ""f^^^^^"^^^  jj,^ 

selves  and  all  other  the  members  insured  in  certain  so-  appointment 

cieties  called  "The  General  Benefit  Health  and  Life  onanTtS' 

Assurance  Society"  and   "The  City  of  Loridon  Loan  locutoryap- 

Society  and  Deposit  Bank,"  except  such  of  them  as  were  Htid,  alsoT 

Defendants,  against  the  trustees,  treasurer  and  manager  that  objeciioni 

'.    ^  '  ^       to  the  bill  on 

of  those  societies.  the  ground  of 

misjoinder, 
multifarious- 
The  bill  stated,  in  substance,  that  the  assurance  so-  nessorwant 

ciety  was  established  in  1820,  for  the  purpose  of  insuring  ^^^  ^* 

lives  and  granting  weekly  allowances  during  sickness;  answer  to 

that  it  had  a  nominal  capital  of  50,000/.,  in  shares  of  1/.  plication. 

each.     That  the  loan  and  deposit  bank  consisted  of  the  ^,  9l*  ^*^^ 

*  filed  by  a 

same  trustees,  treasurer,  manager,  directors  and  officers.  Plaintiff  in- 

sured  in  a 

(-)  Pagers.  ai^.S"" 

liable  to  pay 
the  insarance  money)  on  behalf  of  himself  and  other  persons  so  insured,  charging  a 
loss  of  the  fund  through  the  negligence  of  the  directors,  and  on  the  answer  and  affi- 
davits showing  that  the  secretary  had  absconded  with  part  of  the  funds,  and  that 
some  of  the  du'ectors  were  in  needy  circumstances —  Heidi  that  the  Plaintiff  was  enti- 
tled to  the  appointment  of  a  recei?er  and  to  an  injunction. 
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as  the  insurance  society,  and  was,  in  fact,  a  branch  of  it 
That  the  funds  of  the  societies  were  carried  to  the  same 
account  at  the  bankers,  and  invested  in  the  names  of  the 
same  trustees ;  and  that  the  accounts  of  the  one  could 
not  be  taken  without  those  of  the  other.  That  one  of  the 
Plaintiffs  effected  an  insurance  for  4«.  per  week,  and  an- 
other Plaintiff  for  Ss.  per  week,  during  sickness,  and  had 
paid  the  premiums  regularly ;  that  another  Plaintiff  de- 
posited with  the  loan  society  26L,  which  was  due  to  him, 
with  interest.  That  others  of  the  Plaintifis  had  effected 
insurances  on  their  lives  in  the  assurance  society,  and 
had  paid  the  premiums;  that  another  Plaind'ff  was  the 
personal  representative  of  a  deceased  member,  on  whose 
death  a  sum  of  251.  became  due  on  a  policj^effected  by 
her.  That,  on  application  by  him  (the  last-mentioned 
Plaintiff)  to  the  directors  for  payment  of  the  S5/.,  an 
answer  was  sent,  stating  that  the  secretary  had  left  the 
of&ce  in  considerable  embarrassment,  and  that  an  in- 
vestigation was  in  progress,  the  result  of  which  would  be 
laid  before  the  claimants,  and  their  directions  taken  as  to 
the  best  mode  of  winding  up  the  society.  That  the  office 
of  the  societies  was  closed,  and  the  business  of  the  socie- 
ties had  ceased  to  be  carried  on ;  and  that  the  directors 
had  refused  to  repay  the  Plaintiffs  their  deposits  or  in- 
surance monies. 


The  bill  prayed  that  an  account  might  be  taken  of  the 
funds  and  property  belonging  to  the  societies,  and  of  the 
application  thereof;  that  the  Defendants  might  be  de- 
clared personally  liable  for  any  loss  which  had  accrued 
to  the  funds  of  the  societies,  or  either  of  them,  by  reason 
of  the  default  of  the  Defendants,  or  any  of  them,  and 
particularly  of  the  secretary ;  that,  if  the  funds  of  the 
society  then  forthcoming,  exclusively  of  what  the  De- 
fendants were  liable  to  pay  on  account  of  the  default  of 
the  secretary,  were  insufficient  to  meet  and  satisfy  the 

claims 
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claims  on  the  societieSi  the  Defendants  might  be  declared 
liable  to  make  good  the  same  to  the  extent  of  50,000/.| 
guaranteed  by  them  by  a  prospectus  mentioned  in  the 
bill ;  that  the  accounts  of  the  societies  might  be  investi- 
gatedy  and^  if  necessary,  the  affairs  of  them  wound  up ; 
thaty  in  the  meantime,  the  conduct  and  management  of 
the  societies  might  be  taken  under  the  protection  of  the 
Court,  and  that  a  proper  person  might  be  appointed 
manager  and  receiver,  to  get  in  the  outstanding  assets ; 
and  that  the  Defendants  might  be  restrained  from  part- 
ing with  the  funds  in  their  possession  or  control,  and 
from  recovering  any  outstanding  estate. 


1854. 


By  their  answers,  the  Defendants  stated  that  the  loan 
society  was  established  in  1838,  and  was  carried  on  at 
the  same  office  as  the  assurance  society,  but  that  the  two 
were  never  amalgamated ;  that  they  had  the  same  direc- 
tors and  the  same  secretary;  that  the  secretary  had  falsi- 
fied the  accounts  of  both,  and  had  absconded  to  Aus- 
traliay  having  appropriated  to  his  own  use  considerable 
sums  belonging  to  both  societies ;  that,  upon  a  discovery 
of  the  defalcations,  the  office  of  the  societies  was  closed 
for  the  purpose  of  investigation ;  that  the  monies  of  both 
societies  had  been  paid  by  the  secretary  into  the  Bank  of 
England,  and  had  not  been  distinguished;  that,  under 
the  circumstances  aforesaid,  the  directors  had  refused  to 
make  payments  in  respect  of  the  insurances.  They  ob- 
jected that  the  interests  of  the  proprietors  of  the  insur- 
ance society  were  altogether  distinct  from  those  of  mem- 
bers of  the  loan  company;  that  the  interests  of  the  cre- 
ditors by  insurance  were  conflicting  with  those  of  the 
proprietors;  and  that  the  bill  was  multifarious. 


In  support  of  the  motion  for  a  receiver,  affidavits  were 
filed,  verifying  the  statements  in  the  bill,  and  also  an 
affidavit  of  the  clerk  to  the  Plaintiffs'  solicitor,  stating 

that 
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that  one  of  the  directors  of  the  sodeties,  and  of  the  De- 
fendants^  resided  in  a  very  small  house,  and  appeared  to 
be  in  needy  circumstances ;  that  another  of  them,  who 
also  appeared  to  be  in  needy  circumstances,  said,  on 
being  served  virith  the  notice  of  motion,  that  it  was  of  no 
use  suing  him,  as  he  was  merely  a  furniture  broker  and 
had  not  50/.  in  the  worid ;  and  further  said,  that  another 
of  the  directors  was  only  a  warehouseman,  and  bad  little 
if  any  property,  and  that  it  would  be  of  no  use  taking 
proceedings  against  any  of  them,  adding  also  that  the  di- 
rectors had  proposed  to  sell  out  part  of  the  stock  belong- 
ing to  the  societies,  for  payment  of  the  expenses  of  the 
suit,  but  that  their  solicitor  had  advised  them  not  to  do 
so.  Another  witness  deposed  to  another  director  having 
stated  that  he  was  in  needy  circumstances. 


By  the  policies  of  the  assurance  company  it  was  pro- 
vided that  the  capital  stock  or  funds  of  the  company,  for 
the  time  being,  remaining  unapplied  and  undisposed  of, 
in  pursuance  of  the  trusts,  powers  and  authorities  con- 
tained in  the  deed  of  settlement  of  the  company,  should 
alone  be  answerable  to  the  demands  of  the  assured,  or 
the  heirs,  executors,  administrators  or  assigns  of  the  as- 
sured, under  the  policies ;  and  that  the  members  of  the 
company  should  not,  nor  should  any  of  them,  be  answer- 
able, directly  or  indirectly,  further  or  otherwise  than  as 
to  their  respective  shares  in  the  sum  of  50,000/.,  consti- 
tuting the  original  capital  stock  or  funds  of  the  company, 
set  opposite  to  their  respective  signatures  to  the  deed  of 
settlement. 


The  deed  of  settlement  contained  a  similar  provision. 
It  also  provided  that  the  funds  of  the  company  should 
consist  of  the  capital  of  50,000/.,  and  of  all  sums  to  be 
received  by  the  society  for  assurances ;  and  that,  at  the 

end 
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end  of  seven  years  from  the  date  of  the  deed,  and  after- 
wardsy  at  specified  intervals^  bonuses  might  be  declared. 

The  rules  of  the  company  provided  that,  on  payment 
of  the  premiums,  the  assured,  after  receiving  a  ''  free  re- 
ceipt," would  be  considered  a  member  of  the  society  so 
long  as  he  observed  its  rules. 

The  motion  for  an  injunction  and  receiver  was,  in  the 
first  instance,  made  before  any  answer  was  filed,  and  was 
ordered  by  the  Vice-Chancellor  to  stand  over  till  the 
Defendants  had  put  in  their  answer.  On  it  being  then 
renewed,  the  Vice-Chancellor  refused  it  on  the  grounds 
that,  as  the  suit  was  constituted,  he  did  not  see  how  the 
Court  could  ever  make  a  decree  for  the  distribution  of 
the  funds ; — that  the  suit  was  one  by  persons  in  the  posi- 
tion of  creditors  of  a  joint-stock  company,  and  that  the 
Plaintiffs,  and  some  of  those  whom  they  took  on  them- 
selves to  represent,  had  directly  conflicting  interests ; 
that  there  was  no  imputation  of  want  of  integrity  on  any 
of  the  Defendants  except  the  secretary,  nor  any  impu- 
tation of  insolvency,  except  by  showing  that  they  were 
persons  of  very  limited  circumstances  (a). 

From  this  decision  the  Plaintiffs  appealed. 

Mr.  Anderson  and  Mr.  6?.  W.  Collins,  in  support  of 
the  appeal. 

Mr.  Elderton  and  Mr.  Selwyn,  for  different  Respond- 
ents. 

The  following  cases  were  referred  to,  Sibson  v.  JSdff- 

worth  ; 
(a)  See  3  Drewry,  p.  78  et  $eq. 
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worth  (a);  King  v.  Malcott{b);  Hudson  v.  Maddi- 
son{c)\  Maclarenv.  Stainton{d);  Cloughw.  Iiatcliffe{e); 
Beaumont  v.  Meredith  (/) ;  Richardson  y.  Larpent(g); 
Richardson  v.  Hastings  {h);  Minn  v.  Stant{t);  Hal- 
lett  V.  Dowdall{k);  Underwoods  Case  {J);  Pearce  ?. 
Piper  (wi) ;  Clements  v.  Bowes  («). 

Mr.  Anderson^  in  reply. 

3n4€  Lord  Justice  Knight  Bruce. 
The  arguments  which  have  been  advanced  in  opposi- 
tion to  this  motion  might  have  had  place  or  even  v^eigfat 
if  the  application  were  of  a  different  nature,  or  made  at  a 
different  stage  of  the  cause.  But  this  is  not  the  hearing 
of  the  cause ;  there  is  no  plea ;  there  is  no  demurrer. 
The  application  before  the  Court  is  simply  an  interlocu- 
tory application  for  an  injunction,  accompanied  by  the 
appointment  of  a  receiver,  without  which  the  injunction 
(if  otherwise  proper)  would  be  unsafe,  and  perhaps  un- 
reasonable. The  application  for  the  appointment  of  a 
receiver  is  here  in  a  sense  included  in  the  injunction 
sought,  as  an  order  for  injunction  is  always  more  or  less 
included  in  an  order  for  a  receiver. 

The  application  before  the  Court  is  founded  on  the 
common  right  of  persons  who  are  interested  in  property 
which  is  in  danger  to  apply  for  its  protection.  Upon  the 
bill  and  answer  it  appears  that  the  Plaintiffs  are  interested 
in  the  funds  of  that  which  was  an  association,  under 
whatsoever  circumstances  of  honesty  or  dishonesty,  con- 
stituted 

(fl)  2  Dc  G.  4-  Sm.  73.  (A)  11  Bow.  17. 

(6)  9  Hare,  692.  (i)  15  Beav.  49. 

(c)  12  Sim.  416.  (A)  16  Jwr.  462. 

(rf)  16  Beav.  279.  (/)  5  De  G.,  M.  ^  G.  677. 

(e)  \  DeG.Sf  Sm.  164.  (m)  17  Vei.  1. 

(/)  3  Vei.  4-  B.  180.  (n)  I  Drew.  684. 

(g)  2  y.  4- C.C.C.  507. 
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stituted   or  carried  on,   but  the  affairs  of  which  have        1854. 
ceased  to  be,  and  probably  can  never  again  be,  in  a  state 
of  activity.     It  was  intimately  connected  with  another 
society,  or  alleged  society,  of  a  subsidiary  nature. 

The  Defendants  are  persons,  or  include  persons,  who 
owed  duties  to  those  represented  by  the  PlaintiSs  in  re-* 
spect  of  the  funds  of  the  society,  for  the  purpose  of  care 
and  protection.  Those  duties  appear  to  have  been  aban- 
doned in  a  manner  deserving,  as  it  would  at  present 
appear,  the  strongest  observation.  This  has  led  to  a 
grievous  loss,  which  has  been  sustained  by  persons  of 
small  means  and  in  humble  circumstances,  who  are  ill  able 
to  bear  it.  These  same  Defendants  have  now  under 
their  control,  or  in  their  power,  a  poor  remnant  of  the 
property  which  they  have  so  ill  cared  for.  Whatever 
may  be  the  specific  allegations,  or  want  of  specific  allega- 
tion, in  the  bill,  the  true  and  necessary  result  of  the 
entire  pleadings  as  they  stand  is,  that  this  remnant  of 
property  is  in  danger. 

In  my  judgment,  the  objections  which  have  been  urged 
against  this  application,  at  the  existing  stage  of  the  cause, 
might  be  urged  with  as  much  reason,  as  much  force,  and 
as  much  effect,  if  this  were  an  application  to  restrain  the 
felling  of  timber  or  the  destruction  of  a  house.  It  is  a 
case  of  waste,  partly  perpetrated  and  obviously  imminent. 
But  for  the  judgment  which  has  been  given,  and  for  which 
I  feel  the  most  unaJBTected  respect,  I  should  have  said, 
from  my  experience  of  the  practice  of  the  Court  in  Lord 
EldorCs  time,  that  this  was  a  plain  case  for  that  injunc- 
tion, and  that  receiver,  which  I  think  ought  now  to  be 
granted. 

The  Lord  Justice  Turner. 

Whatever  else  may  be  said  of  this  motion,  it  cannot  be 
Vol.  V.  3  P  D.M.G.    said 
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1854.  said  that  any  argument  has  been  omitted  which  could  be 
urged  against  it.  What  the  Court  has  to  look  at  is  the 
position  of  the  parties  on  the  record.  Accordmg  to  the 
allegation  of  the  bill,  verified  by  affidavit  or  admitted  by 
the  answer^  the  Plaintiffs  are  in  the  position  of  parties 
who  have  a  charge  on  the  funds  of  what  I  may  for  the 
•present  purpose  call  the  original  association.  The  De- 
fendants are  in  the  position  of  trustees  of  the  association. 
It  appears  that  funds  of  that  association  have  been  lost 
by  the  act  of  the  treasurer^  whose  conduct  it  was  the  duty 
of  the  other  Defendants  to  superintend. 

Prirn^  facie^  therefore,  there  appears  a  clear  case  for 
the  interference  of  the  Court;  for  I  certainly  cannot 
accede  to  Mr.  SelwyrCs  argument,  that  a  breach  of  trust 
is  not  a  sufficient  ground  for  the  interference  of  the 
Court  by  the  appointment  of  a  receiver.  Whether  the 
Plaintiffs  will  ultimately  establish  the  commission  of  a 
breach  of  trust  is  not  the  question  now  before  the  Court. 
It  is  admitted  that  funds  have  been  lost,  of  which  it  was 
the  duty  of  the  Defendants  to  take  care*  That  loss  is 
prim^  facie  evidence  of  a  breach  of  the  duty  of  the  De- 
fendants, sufficient  to  authorize  the  interference  of  the 
Court  by  the  appointment  of  a  receiver. 

It  is  said,  however,  that  the  bill  is  multifarious.  That 
objection  is  no  answer  to  the  motion.  It  is  also  said 
that  the  bill  is  liable  to  objection  on  the  ground  of  mis- 
joinder, some  of  the  Plaintiffs  having  interests  adverse  to 
those  of  others  of  them.  But  for  what  purpose  was  the 
Chancery  Amendment  Act  passed  ?  Was  not  one  of  its 
purposes  to  enable  the  Court  to  deal  with  cases  according 
to  justice,  notwithstanding  any  formal  objections  on  the 
ground  of  multifariousness  ? 

It  is  further  objected,  that  there  are  here  two  societies, 

a  loan 
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a  loan  society  and  an  insurance  society ;  and  it  is  said,  1854. 
that  by  appointing  a  receiver  the  Court  will  greatly  pre- 
judice the  interests  of  the  depositors  in  the  loan  society. 
The  argument  deserves  attention,  but  is  it  the  result  of 
the  statements  on  the  record  and  the  evidence  that  there 
are  two  societies  ?  According  to  the  view  which  I  take 
of  the  evidence,  I  think  there  is  the  strongest  reason  for 
supposing  the  truth  to  be  that  the  insurance  society  dealt 
with  their  funds  by  way  of  loan,  and  afterwards  constituted 
a  loan  society,  using  it  as  a  branch  of  the  insurance  society. 
One  circumstance  from  which  that  may  be  inferred  is  the 
description  of  the  insurance  society  in  its  documents  and 
papers  before  the  existence  of  the  loan  society  as  "  The 
General  Benefit  Health  and  Life  Insurance  Society  and 
Loan  Society." 

It  is  said  that  the  record  is  not  perfect  as  to  particulars, 
and  undoubtedly  it  is  not  in  the  shape  in  which  the  Court 
may  find  it  necessary  that  it  should  be  ultimately  placed 
in  order  to  administer  complete  justice,  but  I  do  not 
apprehend  this  to  be  a  sufficient  answer  to  an  application 
for  the  appointment  of  a  receiver.  If  the  Court  sees  that 
there  is  a  case  upon  the  record  for  the  appointment  of  a 
receiver,  and  that  any  formal  objection  may  be  removed 
by  amendment,  it  will  not  stay  its  hands  on  account  of 
any  such  objection. 

Another  objection  which  has  been  urged  is,  that  the 
Plaintiffs  are  hot  members  of  the  society,  and  yet  come 
here  for  the  administration  of  its  funds.  But  how  does 
the  case  stand  in  this  respect  ?  The  Plaintiffs  are  assured 
in  the  society,  and  are  in  the  rules  and  in  the  proposals 
described  as  members.  But  whether  they  are  members 
or  not,  they  are  insured,  and  they  sue  on  behalf  both  of 
members  and  of  persons  insured ;  and  if  there  is  a  mistake 
3P2  in 
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1854.        in  their  description,  such  an  error  does  not  constitute  a 
sufficient  objection  to  the  motion. 

It  is  further  objected,  that  the  bill  seeks  to  have  the 
concern  wound  up,  and  that  for  this  purpose  all  the 
members  must  be  before  the  Court.  I  say  nothing  as  to 
that  objection,  for  the  bill  asserts  an  equity  upon  which  it 
may  be  sustained  quite  independently  of  the  question  of 
winding  up  the  concern,  by  showing  that  the  Plaintiffs 
have  a  charge  on  the  funds.  Another  objection  which 
has  been  made  is,  that  resort  should  have  been  had  to 
the  Winding-up  Acts.  But  if  the  Plaintiffs  are  not 
partners,  they  have  no  right  to  petition  under  the  Wind- 
ing-up Acts. 

There  seems,  on  the  whole,  to  me  to  be  sufficient 
equity  stated  on  this  bill  to  entitle  the  Plaintiffs  to  an 
order,  and  I  think  that  what  was  said  in  Wallworih  v. 
Holt  (a)  is  a  strong  authority  in  the  Plaintiffs*  favour. 
There  Lord  Cottenham  said,  ''  I  think  it  the  duty  of  this 
Court  to  adapt  its  practice  and  course  of  proceeding  to  the 
existing  state  of  society,  and  not  by  too  strict  an  adherence 
to  forms  and  rules,  established  under  different  circum- 
stances, to  decline  to  administer  justice,  and  to  enforce 
rights  for  which  there  is  no  other  remedy.  This  has 
always  been  the  principle  of  this  Court,  though  not  at 
all  times  sufficiently  attended  to.  It  is  the  ground  upon 
which  the  Court  has,  in  many  cases,  dispensed  with  the 
presence  of  parties  who  would,  according  to  the  general 
practice,  have  been  necessary  parties."  I  am  of  opinion 
that  an  order  for  a  receiver  and  manager  must  be  made. 

(a)  4  Myl  ^  Cr.  635. 
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CONTAINED  IN  THIS  VOLUME. 


ACCOMMODATION  BILL. 
See  Bill  of  Exchange. 

ACQUIESCENCE. 

A  husband  survived  his  wife,  who 
was  one  of  several  equitable 
tenants  in  common.  He  was  ad- 
vised by  counsel  that  he  had  no 
title  as  tenant  by  the  curtesy,  his 
wife  never  having  been  in  posses- 
sion^  and  that  if  he  intended  to 
set  up  such  a  title,  he  ought  not 
to  sue  with  his  infant  daughter  in 

'  a  partition  suit  which  was  then 
in  contemplation.  The  suit  was 
nevertheless  instituted  by  him  as 
the  next  friend  of  the  daughter, 
and  in  1830  a  decree  was  ob- 
tained. A  partition  was  made 
under  the  decree,  and  the  legal 
estate  in  the  daughter's  share  con- 
veyed to  the  use  of  the  father 
during  the  infancy  of  the  daughter, 
in  trust  for  her  maintenance,  and 


afterwards  to  her  own  use  in  fee. 
The  daughter  attained  twenty-one 
in  1843,  and  married  in  1847.  In 
1852  the  father  filed,  a  bill  to  be 
relieved  from  the  trusts,  on  the 
ground  of  mistake,  and  to  have 
his  title  as  tenant  by  the  curtesy 
established  :  -^  Heldy  first,  that 
length  of  time  and  acquiescence, 
and  the  marriage  of  the  daughter, 
although  without  the  father's  con- 
sent, before  the  father  disputed 
the  daughter's  title,  constituted  a 
sufficient  answer  to  the  suit.  Se- 
condly, that  the  Court  has  power 
to  relieve  against  mistakes  in  law 
as  well  as  against  mistakes  in  fact ; 
but  that  where  relief  is  sought 
against  the  consequences  of  mis- 
takes in  law,  the  Court  must  be 
satisfied  that  the  Plaintiff's  con- 
duct has  been  determined  by  those 
mistakes.  Thirdly,  that  posses- 
sion obtained  in  the  character  of 
trustee 
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trustee  cannot  be  retained  as  one 
adverse  to  the  cestui  que  trust, 
af^er  the  legal  estate  under  which 
the  possession  was  taken  has  deter- 
mined. Fourthly,  that  the  fact  of 
the  marriage  having  taken  place  on 
the  faith  of  the  daughter's  interest 
being  free  from  any  estate  by  the 
curtesy,  was  sufficiently  put  in 
issue  by  statements  in  the  answer 
to  the  effect  that  up  to  the  mar- 
riage the  father  always  told  the 
daughter  that  the  monies  which  he 
paid  her  were  the  balance  of  the 
rents  after  deducting  the  expenses 
of  her  maintenance,  and  that  the 
land  was  her  property,  and  never 
made  any  claim  of  right  to  them 
on  his  part.     Stone  v.  Godfrey, 

Page  76 
See  Covenant,  2. 

AFFIDAVITS. 
See  Practice,  11. 
Tenant  for  Life. 

ANNUITY. 
On  a  bill  filed  to  set  aside  a  deed 
securing  an  annuity  as  being  void 
by  reason  of  the  return  of  the  con- 
sideration under  the  sixth  section 
of  the  Act  53  Geo.  8,  c.  141  : — 
Held,  in  reference  to  an  objection 
that  no  relief  could  be  granted  in 
Equity  that  the  intention  of  the 
act  was  to  give  the  same  power  to 
a  Court  of  Equity,  in  regard  to  an 
annuity  to  be  enforced  by  suit,  as 
to  a  Court  of  Law  in  regard  to  an 
annuity  to  be  enforced  by  action. 
Held,  also,  that  the  burthen  of 
proof  was  on  the  Plaintiff  to  make 
out  that  there  was  a  return  of  the 


consideration  within  the  meaning 
of  the  section  ;  that  if  the  consi- 
deration was  actually  paid  to  the 
grantor,  the  application  of  it  by 
him  in  discharge  of  debts  really 
due  from  him  to  the  grantee  would 
not  be  ^uch  return,  nor  (genible) 
would  it  be  so  even  if  the  grantor 
had  previously  told  the  grantee 
that  he  would  make  such  an  ap- 
plication of  it. 

In  this  case,  the  Lord  Chancel- 
lor, not  being  on  the  whole  satis- 
fied that  the  Plaintiff  had  esta- 
blished the  return  of  the  considera- 
tion, dismissed  the  bill,  but  without 
costs,  on  the  ground  that  in  a  trans- 
action of  the  nature  of  the  one  in 
question  the  Defendant  was  bound 
to  have  been  prepared  with  clear 
proof  in  support  of  his  title.  Pen- 
nell  v.  Smith,  167 

See  Pleading. 
Will,  2,  8,  12. 

APPEAL. 

See  Charity. 
Practice,  1. 
Winding-up  Acts,  2. 

APPEAL  IN  BANKRUPTCY. 
See  Bankruptcy,  1,  8. 

ARRANGEMENT  DEED. 
See  Bankruptcy,  10. 


BANKRUPTCY. 
1.  Before  the  Orders  in  Bankruptcy 
of  1852  came  into  operation,  the 
Registrar  of  a  District  Court  taxed 
the  bill  of  the  solicitors  to  the  as- 
signees without  any  one  attending 
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on  their  behalf,  and  a  small  pay- 
ment was  made  on  account  of  the 
bill.  Two  years  afterwards  the 
assignees  applied  to  the  Commis- 
sioner for  a  relaxation,  on  the 
grounds  of  extravagant  charges, 
and  that  they  had  only  recently 
become  aware  of  the  contents  of 
the  bill : — Held^  that  the  Commis- 
sioner ought,  under  the  then  exist- 
ing law,  to  have  reviewed  the 
taxation.  Heldt  also,  that  the 
question  was  not  one  of  sufficient 
difficulty  or  importance  to  justify 
the  Court  in  giving  leave  to  ap- 
peal from  its  decision  to  the  House 
of  Lords.  Ex  parte  Bateman,  In 
re  Burburyj  358 

2.  In  an  action  to  recover  the  ba- 
lance upon  an  account  current,  a 
verdict  for  the  Plaintiff  was  taken 
by  consent,  subject  to  a  reference 
to  an  arbitrator,  who  was  em- 
powered to  direct  that  a  verdict 
should  be  entered  for  the  Plaintiff 
or  Defendant,  and  the  costs  were 
to  abide  the  result  of  the  award. 
Afler  the  award,  which  was  in 
favour  of  the  Plaintiff,  and  before 
judgment,  the  Defendant  commit- 
ted an  act  of  bankruptcy,  of  which 
notice  was  given  to  the  Plaintiff 
in  the  action,  but  judgment  was 
nevertheless  entered  up  upon  the 
award.  On  the  Defendant  being 
adjudicated  a  bankrupt, — Held^ 
that  the  amount  for  which  judg- 
ment was  entered  up,  with  interest 
and  costs,  constituted  a  proveable 
debt.  Ex  parte  Hardingy  In  re 
Pickerings  367 

3.  The  1 60th  section  of  the  Bank- 


rupt Law  Consolidation  Act,  which 
empowers  the  Commissioner  to 
make  an  allowance  out  of  the 
estate  to  such  person  as  he  shall 
think  fit  for  the  preparation  of 
the  balance  sheet  and  accounts  of 
the  bankrupt,  does  not  authorize 
an  allowance  to  the  official  as- 
signee, such  an  employment  being 
inconsistent  with  his  duties.  Ex 
parte  Russell,  In  re  Minnitt,     373 

4.  A  benefit  building  society  is  not 
entitled,  on  the  bankruptcy  of  its 
treasurer,  to  priority  over  the  other 
creditors.  Ex  parte  Bmley,  In  re 
Barren,  380 

5.  The  scale  of  charges  of  an  agent, 
employed  by  the  assignees  to  sell 
the  bankrupt's  stock  by  tender,  is 
properly  settled  by  the  rule  adopted 
by  the  Court  of  Bankruptcy  in  Lon- 
don at  an  intermediate  rate  between 
that  applicable  to  a  sale  by  auction 
and  that  applicable  to  a  sale  by 
valuation. 

It  is  not  incumbent  on  the  Ap* 
pellate  Court  to  decide  such  a 
question,  although  both  parties 
submit  to  its  jurisdiction*  Ex 
parte  Hunt,  In  re  MacKenna,  387 

6.  Where  an  assignment  of  all  a 
bankrupt's  property  required  for 
his  trade,  as  a  security  for  an  ante* 
cedent  debt,  has  taken  place  more 
than  twelve  months  before  the  pe-> 
tition  for  adjudication,  semble,  that 
it  is  material  for  the  assignees  to 
show,  for  the  purpose  of  avoiding 
the  deed,  that  there  still  exists  a 
debt  which  existed  at  the  time  of 
the  execution  of  the  assignment* 
Ex  parte  Taylor,  In  re  Taylor,  89« 

7.  Wher« 
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7.  Where  the  petitioning  creditor 
had,  before  petitioning  for  adjudi- 
cation, arrested  the  bankrupt  for 
the  petitioning  creditor's  debt,  and 
detained  him  in  custody  till  he  was 
discharged  on  his  petition  to  the 
Insolvent  Debtors  Court,  the  Court 
of  Appeal  refused  to  annul  the  ad- 
judication on  that  ground,  until  its 
validity  had  been  tried  at  law.  Ex 
parte  Watson,  In  re  JVatson,     396 

8.  The  sale  of  the  bankrupt's  estate 
is  a  matter  peculiarly  within  the 
discretion  of  the  Commissioner, 
with  which  the  Court  of  Appeal  will 
not  interfere  upon  a  mere  doubt. 

SemhUi  that  the  limitation  of  the 
time  for  appealing  is  not  confined 
to  decisions  on  ad  Terse  claims,  but 
extends  to  administrative  orders  or 
directions.  Ex  parte  Ford,  In  re 
Flood,  398 

9.  A.  B,  a  publican,  being  indebted 
to  C.  D,,  deposited  with  him  the 
lease  of  a  public- house  and  other 
houses  accompanied  by  a  memo- 
randum expressly  constituting  C. 
i).  equitable  mortgagee  of  the 
leasehold  premises  and  of  the  fix- 
tures to  the  premises  belonging : 
A,  B,  remained  in  possession  of 
the  premises  and  became  bank- 
rupt:— Held,  reversing  the  deci- 
sion of  the  Commissioner  in  Bank- 
ruptcy, that  the  fixtures,  consist- 
ing of  ordinary  house  fixtures  and 
trade  fixtures,  were  not  in  the 
order  and  disposition  of  the  bank- 
rupt within  the  125th  section  of 
the  Bankrupt  Law  Consolidation 
Act  1849,  but  belonged  to  the 
mortgagee. 


By  the  word  "fixtures,"  the 
Court  understood  such  things  as 
are  ordinarily  affixed  to  the  free- 
hold for  the  convenience  of  the 
occupier,  and  which  might  be  re- 
moved without  material  injury  to 
the  freehold,  and  the  removal  of 
which  by  a  tenant  would  not  give 
a  ground  of  action  to  the  landlord. 

Practice  as  to  costs  of  equitable 
mortgagee's  petition  for  sale.  Ex 
parte  Barclay,  In  re  Gawan,  403 
10.  A  deed  of  inspectorship,  con- 
taining a  covenant  by  a  debtor  for 
payment  of  his  debts  in  full  by  in- 
stalments, and  a  covenant  on  the 
part  of  the  creditors  executing  the 
deed  not  to  sue  in  the  meantime, 
but  not  providing,  except  in  cer- 
tain events,  for  the  assignment  of 
all  the  debtor  8  estate  i—Held,  not 
to  be  a  deed  of  arrangement  within 
the  provisions  of  the  Bankrupt 
Law  Consolidation  Act  respecting 
arrangements  by  deed. 

Before  certifying  that  a  deed 
has  been  executed  by  the  majority 
required  by  those  provisions,  the 
Commissioner  ought  to  be  satisfied 
that  the  deed  is  one  within  the 
scope  of  them.  Ex  parte  fVilkes, 
In  re  Wilkei,  418 

BENEFIT  BUILDING  SO- 
CIETY. 
See  Bankruptcy,  4. 

BILL  OF  EXCHANGE. 

An  indorsee  for  value  of  an  accom- 
modation bill,  without  notice  that 
it  is  one  of  that  description,  may, 
notwithstanding     notice      subse- 
quently 
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quently  acquired,  release*  the 
drawer,  without  releasing  the  ac- 
ceptor. Ex  parte  Graham,  In  re 
Black,  $56 


CALL. 

See  Winding-up  Acts,  2. 

CHARITY. 

Where  property  was  devised  in  the 
sixteenth  century  in  trust  to  apply 
the  income  for  the  perpetual  sus- 
tentation  of  an  almshouse  for  the 
comfort,  placing  and  abiding  of 
the  poor  within  the  city  of  R.,  and 
to  provide  six  beds  to  harbour  or 
lodge  poor  wayfaring  men  no 
longer  than  one  night,  to  each  of 
whom  four  pence  was  to  be  paid ; 
and  also  in  trust  to  purchase  flax, 
&c.  for  setting  the  poor  at  work 
according  to  the  \S  Eliz.  c.  S  ;  and 
the  income  of  the  property  had 
greatly  increased  : — Held,  that  an 
administration  of  the  charity,  which 
made  no  increase  in  the  number 
of  wayfarers  relieved,  or  in  the 
amount  of  the  viaticum,  was  not  a 
proper  one,  and  that  a  scheme 
ought  to  be  directed  upon  an  in- 
formation being  filed,  although  it 
did  not  pray  relief  in  respect  of 
the  administration  of  this  part  of 
the  charity. 

Qucere,  whether  the  payment  (after 
making  provision  for  poor  travel- 
lers) of  the  residue  of  the  income 
to  the  parish  officers  in  ease  of  the 
rates  was  a  proper  administration 
of  the  charity. 

Where  a  charitable  gift  is  am- 


biguous, it  may  be  interpreted  by 
the  aid  of  contemporaneous  usage, 
but  no  length  of  usage  will  warrant 
a  deviation  from  the  terms  of  a 
trust  which  the  Court  regards  as 
plain,  and  the  Court  did  not  hold 
itself  bound  as  to  such  deviation 
by  proceedings  in  former  suits,  in 
which  the  question  did  not  directly 
arise. 

There  must  be  a  substantial 
ground  for  an  appeal  on  the  part 
of  defendants  to  a  charity  infor-> 
mation  to  exempt  them  from  pay- 
ment of  costs,  and  the  intimation 
of  the  opinion  of  the  Court  below 
upon  the  substance  of  the  case  in 
pronouncing  a  decree  which  con- 
tained no  declaration,  and  merely 
directed  a  scheme,  was  not  held  to 
constitute  such  a  ground.  AUor' 
ney-General  v.  The  Corporation  of 
Rochester,  797 

CHURCH  BUILDING  SO- 
CIETY. 

See  Will,  6. 

CONTRACT. 

1.  Money  was  advanced  before  the 
passing  of  the  17  Sc  \S  Vict,  c. 
90,  at  6/.  per  cent,  on  a  promis- 
sory note,  and  a  deposit  of  title 
deeds  of  freehold  property  as  a 
collateral  security.  Afterwards  it 
was  agreed  by  parol  that  a  legal 
mortgage  should  be  executed  by 
the  borrower  to  secure  the  amount 
advanced  with  interest  at  51,  per 
cent,  per  annum,  but  no  mort- 
gage was  executed: — Held,  that 
the  parol  agreement  was  suffi- 
cient 
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cient  to  change  the  contract  to  a 
legal  one,  and  that  a  return  and 
fresh  deposit  of  the  deeds  was  not 
necessary  to  take  the  second  con- 
tract out  of  the  Statute  of  Frauds. 
Jamei  v.  Rice,  461 

2.  An  agreement  between  a  Railway 
Company  and  Railway  contractors 
(who  were  also  landowners)  for  the 
construction  of  a  branch  Railway, 
provided  that  the  Company  should 
find  the  land  within  a  reasonable 
time  and  build  the  stations ;  that 
the  contractors  should  give  a  bond 
to  the  amount  of  50,000/.  to  secure 
the  performance  of  the  contract, 
and  undertake  to  execute  the 
work  for  a  double  line  of  Railway, 
and  the  ballasting  and  permanent 
way  for  a  single  line,  according  to 
the  terms  of  a  specification,  to  be 
prepared  by  the  engineer  for  the 
time  being  of  the  Company ;  that 
the  Company  should  work  the 
branch  in  a  reasonable  and  pro- 
per manner  as  compared  to  the 
remainder  of  the  main  Railway; 
and  that  in  case  of  difference  as  to 
working,  the  same  should  be  set- 
tled by  arbitration  ;  and  that  any 
of  the  details  of  the  arrangement, 
in  case  of  difierence,  should  be  de- 
termined by  a  referee  to  be  ap- 
pointed by  the  Solicitor-General 
for  the  time  being : — Held,  on 
demurrer,  that  this  agreement  was 
too  vague,  obscure  and  uncertain 
to  be  enforced  in  a  specific  per- 
formance suit,  and  that  the  stipu- 
lation as  to  the  execution  of  a  bond 
could  not  be  enforced  apart  from 
the  rest,  being  merely  an  incidental 


and  subsidiary  part  of  the  agree- 
ment, and  not  within  the  principle 
of  iMfnley  v.  Wagner,  where  the 
negative  stipulation  was  a  distinct 
and  substantive  part  of  the  con- 
tract. 

Though  the  Court  may  execute 
an  agreement  framed  in  general 
terms  where  the  law  will  supply  the 
details,  yet  if  those  details  are  to 
be  supplied,  in  modes  which  can- 
not be  adopted  by  the  Court,  there 
is  no  concluded  agreement  which 
can  be  enforced  in  equity.  South 
Wales  Railway  Company  y.  Wythes, 

880 
See  Vendor  and  Purchaser,  2. 

CONTRIBUTORY. 
See  Winding-up  Acts. 

CONVERSION. 
See  Will,  7. 

CORONER. 
After  judgment  of  ouster  upon  an  in- 
formation in  the  nature  of  a  quo 
warranto  against  a  person  returned 
by  the  sheriff  as  duly  elected  to 
the  office  of  coroner,  a  new  writ  de 
coronatore  eligendo  issues  as  of 
course,  and.  Held,  to  be  no  ground 
for  withholding  the  writ,  that  the 
judgment  of  ouster  was  founded 
upon  the  fact  that  the  votes  con- 
stituting the  majority  for  the  per- 
son returned  were  bad,  and  though 
it  was  alleged  on  oath  that  the  re- 
sult of  a  scrutiny  would  be  to  place 
the  opposing  candidate  in  a  majo- 
rity, 

Semhle,  the  sheriff  cannot,  under 

the 
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the  provisions  of  the  13tb  section 
of  the  Act  7  &  8  Vict.  c.  92,  enter 
into  the  question  of  a  scrutiny. 
In  re  The  Caronership  of  Hemel 
Hempstead,  228 

COST  BOOK. 
See  Public  Company,  5, 

COSTS. 
See  Annuity. 

Practice,  1,  9. 

COSTS,  TAXATION  OF  IN 

BANKRUPTCY. 

See  Bankruptcy,  1 . 

COVENANT. 

].  On  an  agreement  to  sell  part  of  a 
vendor  8  land,  the  vendor  and  pur- 
chaser entered  into  mutual  cove- 
nants prohibiting  building  except 
in  a  speci6ed  manner,  on  the  sold 
and  unsold  parts,  with  a  stipula- 
tion for  payment  of  liquidated 
damages  in  case  of  breach  of  co- 
venant :—/feW,  1.  That  a  subse- 
quent owner  of  the  unsold  part, 
claiming  through  the  grantor  by 
means  of  deeds,  one  of  which  re- 
ferred to  the  deed  containing  the 
prohibitory  clause,  but  not  to  that 
clause,  was  bound  by  the  prohibi- 
tion in  equity.  2.  That  the  cir- 
cumstance of  the  grantor  not  having 
performed  a  covenant,  to  obtain 
for  the  grantee  a  direct  covenant 
from  the  former  purchaser,  did  not 
constitute  a  defence,  it  not  appear- 
ing that  any  application  had  been 
made  to  the  grantor  for  that  pur- 
pose,    d.  That  notice  of  a  right  to 


prevent  building,  and  of  an  inten- 
tion to  enforce  it,  given  before  any 
expense  was  incurred,  followed  by 
a  bill  for  an  injunction,  though  not 
filed  till  four  months  afterwards, 
was  sufficient  to  exclude  a  defence 
on  the  ground  of  laches,  it  appear- 
ing that  the  Plaintiff  could  not 
sooner  establish  his  right  to  enforce 
the  prohibition.  4.  That  the  clause 
as  to  liquidated  damages  did  not 
exclude  the  interference  of  the 
Court  by  interlocutory  injunction. 
Coles  V.  SimSf  1 

2.  Acquiescence  in  the  violation  of  a 
covenant  to  a  certain  extent  held  a 
sufficient  objection  to  an  interlocu- 
tory application  for  an  injunction 
against  a  greater  violation  of  it. 

Where  on  a  motion  for  an  in- 
junction to  restrain  an  alleged 
breach  of  covenant  the  question  in 
dispute  appeared  doubtful, — Held, 
that  the  burden  of  proof  was  on 
the  Plaintiff  to  show  that  the  ba- 
lance of  convenience  was  in  favour 
of  granting  the  injunction.  Child 
V.  Douglas,  739 


DECISIONS. 

See  Landlord  and  Tenant. 
Policy,  2. 

Public  Company,  4. 
Solicitor,  3. 
Will,  2. 

DEEDS. 
See  RicTiFicATioN  of  Deeds. 

DEMURRER. 
See  FftAUDs,  Statute  of. 

DOWER. 
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DOWER. 

See  Husband  and  Wife,  2. 


ELECTION. 
Upon  a  marriage,  an  undivided  eighth 
share  in  remainder  in  fee,  belong- 
ing to  the  wife  expectant  on  a  life 
estate  in  the  entirety,  was  settled 
in  trust  for  the  wife  for  life,  with 
remainder  to  the  husband  for  life, 
with  remainder  to  the  children  in 
tail,  and  remainder  to  the  heirs  of 
the  wife«  and  a  power  of  sale  and 
exchange  was  given  to  the  trustees, 
who  were  to  invest  the  proceeds  in 
the  purchase  of  realty  in  posses- 
sion, and  hold  it  on  the  trusts  de- 
clared respecting  the  reversionary 
interest  thus  settled.  The  entirety 
of  a  portion  of  the  estate  was  sold, 
in  concurrence  with  the  trustees  of 
the  settlement,  by  the  other  parties 
interested  in  the  estate.  By  the 
purchase  deed  an  eighth  part  of 
the  purchase-money  was  appor- 
tioned according  to  the  values  of 
the  life  interest  and  the  reversion 
in  that  share,  and  the  value  of  the 
reversionary  interest  was  expressed 
to  have  been  paid  to  the  trustees 
of  the  settlement.  In  point  of  fact, 
however,  the  whole  eighth  part 
was  invested  in  consols,  the  divi- 
dends of  which  were  paid  to  the 
tenant  for  life  of  the  entirety.  This 
state  of  things  continuedraffer  the 
death  of  the  wife  (who  Jied  with- 
out leaving  issue)  duriijg  the  lives 
of  her  husband  ancf  /leir  at  law 
successively,  but  tbe^b  was  no  evi- 

/' 


dence  of  their  intention  as  to  the 
destination  of  the  fund  beyond 
what  was  to  be  inferred  from  the 
above  course  of  dealing  with  it : — 
Heldt  that  an  election  could  not  be 
inferred  to  take  the  property  in 
its  actual  state,  and  that  on  the 
death  of  the  heir  at  law  his  share 
of  the  fund  was  to  be  treated  as 
part  of  his  real  estate.  HeU  also, 
that  it  did  not  pass  by  his  will 
under  a  devise  of  all  such  shares 
as  he  might  at  his  death  possess  in 
the  estate,  there  being  a  part  of  it 
remaining  unsold  to  answer  the 
description.  Pedder*s  Settlement^ 
In  re,  890 

EQUITY  TO  A  SETTLEMENT. 
See  Husband  and  Wife,  1. 

EVIDENCE. 

See  Practice,  2,  5. 

EXECUTORS. 

See  Limitations,  Statute  of,  1. 
Policy,  3. 


FIXTURES. 
See  Bankruptcy,  9. 

FORECLOSURE. 
Where  a  common  foreclosure  claim 
was  supported  by  affidavits  of  the 
attesting  witnesses  to  the  mortgage 
deed,  and  the  Defendant,  who  was 
the  heir  at  law  of  the  alleged  mort- 
gagor, did  not  cross-examine  the 
witnesses,  but  set  up,  by  affidavit, 
the  insanity  of  the  alleged  mort- 
gagor 
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gagor  at  the  time  of  the  alleged 
mortgage : — Held^  that  without  in- 
stituting a  suit  of  his  own  to  set 
aside  the  mortgage,  he  might  have 
its  validity  tried  hy  an  issue  or  an 
ejectment.     Jacobs  v.  Richards, 

55 

FOREIGN  LAW. 
A  question  of  foreign  law,  being  one 
of  fact,  must  be  decided  in  each 
cause  on  evidence  adduced  in  it, 
and  not  by  a  decision  or  on  evi- 
dence adduced  in  another  case^ 
although  similarly  circumstanced. 
M'Cormick  v.  GameU,  278 

FRAUDS,  STATUTE  OF. 
A  defence  founded  on  the  Statute  of 
Frauds  may  be  taken  by  demurrer. 

A  demurrer,  for  that  it  appears 
on  the  bill  that  the  agreement 
therein  alleged  to  have  been  en- 
tered into,  is  not  in  writing  signed 
by  the  Defendant^  is  not  a  speak- 
ing demurrer. 

A  memorandum  that  A.  had 
paid  to  B.  501.  ^  a  deposit  in  part 
payment  of  1,000/.  for  the  pur- 
chase of  a  house,  the  terms  to  be 
expressed  in  an  agreement  to  be 
signed  as  soon  as  prepared : — Held, 
not  a  sufficient  agreement  in  writ- 
ing. 

An  allegation  that  the  Defendant 
had  approved  of  a  draft  agreement, 
but  asked  that  in  order  to  save  him 
the  trouble  of  waiting  till  it  was 
copied,  he  might  be  allowed  to  call 
and  sign  the  fair  copy  in  the  morn- 
ing, which  he  promised  but  failed 
to  do : — Held,  not  a  sufficient  alle- 


gation of  fraud  to  preclude  him 
from  setting  up  the  Statute  of 
Frauds  as  a  defence.  IVood  v. 
Midgley,  41 

See  Contract,  1. 

FREEBENCH. 
See  Husband  and  Wife,  2. 


HUSBAND  AND  WIFE. 

1.  Where  a  husband  and  wife  are 
domiciled  in  Scotland,  in  which 
country  a  wife  has  no  equity  to  a 
settlement,  the  Court  here  will 
order  payment  of  the  wife's  legacy 
to  an  assignee  of  the  husband. 
APCormick  v.  Gamett,  278 

2.  The  Dower  Act  does  not  apply  to 
freebench. 

The  purchaser  of  a  copyhold 
held  of  a  manor,  the  custom  of 
which  entitled  widows  of  the  copy- 
holders to  freebench  in  one  moiety 
of  the  lands  of  which  their  hus- 
bands died  seised,  took  a  surrender, 
but  died  before  admittance: — Heldf 
that  his  widow  was  not  entitled  to 
freebench  at  Law  or  in  Equity. 
Smith  V.  Adams,  712 

8.  In  making  a  settlement  of  pro- 
perty belonging  to  a  wife,  the 
Court  looks  not  only  to  the  por- 
tions of  her  fortune  which  the  hus- 
band may  have  already  received^ 
but  to  all  the  circumstances  of  the 
case,  and  particularly  to  the  hus- 
band's conduct. 

Where  therefore  a  widow  about 
to  marry  again  assigned  all  her 
property  except  a  life  interest  in 

the 
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the  income  of  10,000/.  Consols  to 
which  she  was  entitled  under  a 
former  settlement,  in  trust  for  her 
separate  use  during  the  coverture, 
and  afterwards  in  trust  for  herself, 
if  she  survived,  or,  if  not,  for  the 
second  husband,  and  it  appeared 
that  he  had  married  her  from  in- 
terested motives  only,  and  there 
had  been  a  divorce  d  mensa  et 
thoro  for  adultery  on  his  part,  the 
Court  settled  the  whole  income  of 
the  10,000/.  Consols  on  the  wife, 
irrespectively  o^  the  question  whe- 
ther it  had  been  by  mistake  or 
otherwise  left  out  of  the  settle- 
ment.    Barrow  v.  Barrow ^       7^Z 


INCOME  TAX. 

See  Vendor  and  Purchaser,  3. 

INCUMBERED  ESTATES,  IRE- 
LAND, ACT. 

An  attachment  may  issue  in  this 
country  to  enforce  an  order  for 
payment  of  money  made  in  Ireland 
on  petition  under  the  Irish  Incum- 
bered Estates  Act.    In  re  Keogh^ 

73 

INJUNCTION. 
].  On  a  motion  for  an  injunction  as 
to  a  matter  merely  pecuniary,  the 
Plaintiff  cannot  succeed  without 
satisfying  the  Court,  not  merely 
that  there  is  a  case  to  be  tried,  but 
that  there  is  some  probability  of 
the  bill  not  being  dismissed  at  the 
hearing. 

An    information   to  restrain  a 


municipal  corporation  from  apply- 
ing the  borough  fund  or  raising  a 
rate  for  the  purpose  of  opposing  a 
bill  in  parliament,  the  object  of 
which  was  to  interfere  with  the 
sewage  and  drainage  of  the  town, — 
Held,  not  a  suit  in  which  success 
was  sufficiently  probable  to  entitle 
the  relator  to  an  interlocutory  in- 
junction. Attorney -General  v.  The 
Mayor,  Aldermen  and  Burgesses  of 
Wigan,  52 

2.  Where  a  Plaintiff  claiming  a  copy- 
right in  a  work  of  a  foreigner  ob- 
tained an  injunction,  on  giving  an 
undertaking  to  abide  by  any  order 
the  Court  might  make  respecting 
damages,  and  the  law  was,  pending 
the  suit,  finally  settled  against  the 
existence  of  such  a  copyright, — 
Held,  that  the  Defendant  was  en- 
titled to  have  the  damages  sus- 
tained by  him  ascertained  as  cor- 
rectly as  practicable  and  paid,  and 
that  a  mere  dismissal  of  the  bill 
with  costs  was  not  a  sufficient 
accurate  assessment  and  award  of 
damages.  Novetlo  v.  James,  876 
See  Covenant. 

INROLMENT. 
See  Practice,  S, 

INTEREST. 
A  Railway  Company  having  agreed 
to  let  its  line  to  another,  which 
had  taken  possession  under  the 
agreement,  filed  a  specific  per- 
formance bill  against  the  other, 
which  thereupon  discontinued  pay- 
ing rent.  The  Plaintiffs  then  gave 
the  Defendants  notice,  that,  unless 

the 
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the  rent  were  paid,  interest  would 
be  claimed  on  it  under  3  &  4 
fVill.  4,  c.  42,  8.  28.  The  lessees 
obtained  ex  parte  an  order  that 
they  might  be  at  liberty  to  pay  the 
rent  into  Court,  and  paid  it  in 
accordingly  :  —  Held,  that  they 
thereby  obstructed  the  recovery 
of  interest  at  law,  and  that  the 
Court  had  jurisdiction  to  order 
payment  of  interest.  Hull  and 
Selby  Railway  Company  v.  North 
Eastern  Railway  Company j       872 

INTERPLEADER. 

See  Policy,  2. 


JOINT-STOCK  COMPANY. 

See  Public  Company,  1. 


LACHES. 
See  Covenant,  1, 

LANDLORD  AND  TENANT. 
In  pursuance  of  an  arrangement  made 
on  behalf  of  a  Joint-Stock  Com- 
pany with  certain  persons  to  pur- 
chase the  beneficial  interest  in  a 
colliery  lease  agreed  to  be  granted 
to  them  for  a  term  of  forty  years, 
a  lease  was  granted  in  March  1842 
to  three  persons^  as  trustees  for 
the  Company,  for  a  period  of  forty 
years^  at  a  fixed  rent,  together 
with  a  royalty.  The  lease  con- 
tained a  stipulation  enabling  the 
lessees,  at  the  end  of  any  period 


of  three  years  from  its  commence- 
ment, to  determine  the  lease  by 
giving  twelve  months'  notice.  The 
Company  entered  into  possession 
on  December  1841,  and  remained 
in  such  possession  till  November 
1842,  when  the  working  proving 
unprofitable  was  abandoned  and 
never  afterwards  resumed.  In 
January  1850  the  Company  was 
dissolved,  and  its  affairs  ordered 
to  be  wound  up  under  the  pro- 
visions of  the  Joint-Stock  Com- 
panies Winding-up  Acts.  The 
lessor  became  bankrupt  in  /August 
1853.  Some  time  prior  to  his 
bankruptcy  his  interest  in  the 
mine  became  vested  in  the  Plain- 
tiff. In  May  1852  the  official 
manager  of  the  Company,  under 
protest  that  the  lease  was  not  bind- 
ing on  the  Company,  gave  notice 
to  terminate  the  lease  on  the  31st 
of  May  following,  when  one  of  the 
triennial  periods  expired.  On  the 
23rd  of  February  1853  the  Plain- 
tiff filed  his  bill  against  the  ofHcial 
manager  of  the  Company,  praying 
a  declaration  that  the  Company 
had  accepted  the  lease  and  were 
bound  thereby,  and  that  the  offi- 
cial manager  might  be  ordered  to 
pay  the  arrears  of  the  stipulated 
rent  since  March  1842,  together 
with  compensation  for  all  breaches 
of  covenant : — Held,  that  no  relief 
in  the  nature  of  specific  perform- 
ance, nor  any  equitable  relief, 
could  be  granted  either  against 
the  persons  to  whom  the  demise 
was  made  or  against  the  Company 
in  respect  of  their  occupation,  the 

rights 


932 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


rights  of  the  Plaintiff,  if  any,  being 
legal. 

The  case  o(Clavering  v.  Weslley, 
3  P.  IV.  402,  so  far  as  it  might  be 
an  authority  for  the  recovery  of 
the  rent  as  an  equitable  debt,  dis- 
approved. Walters  y»  The  Northern 
Coal  Mining  Company^  629 

LEGACY. 

See  Will. 

LIMITATIONS,  STATUTE  OF. 

1.  Where  an  indorsement  on  a  pro- 
missory note  of  payment  of  in- 
terest made  by  the  authority  of  a 
deceased  holder,  appears  to  have 
been  made,  after  the  Statute  of 
Limitations  had  run,  it  is  not  evi- 
dence to  exclude  the  operation  of 
the  Statute. 

Where  the  Statute  of  Limitations 
had  run  against  a  debt,  due  from 
a  testator  before  his  death,  and 
the  executor  wrote  thus  to  the  cre- 
ditor, "  The  legatees  object  to  my 
paying  the  claim  though  I  think  it 
just,'*  and  "  1  not  only' do  not  dis- 
pute the  claim,  but  admit  it,lhink- 
ing  it  just,  but  am  compelled  to 
refuse  payment  without  an  order 
of  the  Court:**— 'Held,  that  the 
debt  was  not  revived,  and  that  the 
real  estate  could  not  be  subjected 
to  it  by  any  act  of  the  devisees  in 
trust,  though  they  were  also  exe- 
cutors. 

Where  an  executor  does  not  set 
up  the  Statute  of  Limitations  on 
a  creditor's  administration  sum- 
mons, the  residuary  legatees  can- 
not set  It  up  against  the  Plaintiff. 


Secus,  as  to  cestuis  que  trustent  of 
devised  estates,  who  would  have 
been  necessary  Defendants  but  for 
the  Chancery  Amendment  Act 
Briggs  V.  Wilson,  12 

2.  A  contract  for  the  sale  of  an 
estate  made  in  March  1811,  sti- 
pulated that  the  purchase-money 
should  be  paid  on  the  13tb  of  May 
following.  The  purchase-money 
was  not-  paid,  but  the  purchaser 
entered  into  possession,  and  he 
and  persons  claiming  under  him 
continued  in  such  possession.  In 
1834  their  agent  signed  a  written 
acknowledgment  of  the  vendor's 
title  sufficient  to  take  his  lien  for 
the  principal  of  the  purchase- 
money  out  of  the  Statute  of  Li- 
mitations 3  &  4  Wm.  4,  c.  27, 
s.  40.  In  1849  the  assignees  of 
the  vendor  filed  a  bill  seeking  to 
enforce  the  vendor's  lien  on  the 
estate  for  the  purchase-money : — 
Heldf  that  the  42nd  section  of  tlie 
Statute  did  not  apply  to  the  arrears 
of  interest,  but  that  the  whole  was 
recoverable  from  the  13th  May 
1811.  Toft  v.  Stevenson,  735 
See  Tenant  for  Life. 

LUNACY. 

1.  A  petition  presented  after  the 
death  of  a  lunatic  by  his  executors, 
for  payment  of  the  balance  paid 
into  Court,  must  be  served  on  the 
committee,  although  he  has  passed 
his  accounts  and  his  security  has 
been  discharged.   In  re  Wylde,  25 

2.  The  costs  of  issuing  a  commission 
of  lunacy,  if  for  the  lunatic's  be- 
nefit and  after  the  lunatic's  death, 

may 
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may  be  proved  against  the  lunatic's 
estate,  notwithstanding  the  pen* 
dency  of  a  traverse  of  the  inqui- 
sition. In  re  Cutnming,  30 
S.  Under  11  Geo.  4>  8c  1  WilL  4, 
c.  65,  aathorizing  monies  to  be 
raised  by  sales  or  mortgages  of 
lunatics'  estates,  and  providing  that 
the  lunatics'  heirs,  next  of  kin,  8cc,, 
shall  have  the  like  interest  in  the 
surplus  monies  so  raised  as  they 
v?ould  have  had  in  the  estate  if  it 
had  not  been  so  dealt  with,  and 
that  such  monies  shall  be  of  the 
same  nature  as  the  estate  : — Held, 
that  where  a  lunatic's  heir  had  died 
also  a  lunatic,  and  without  having 
elected  to  take  such  surplus  monies 
as  personalty,  they  were  impressed 
with  the  character  of  realty.  In  re 
Wharton,  33 


MANAGING  COMMITTEE. 

See  Win  BIN  o- UP  Acts,  2. 

MINES. 
See  Vendor  and  Purchaser,  2. 

MISREPRESENTATION. 
See  Rectification  of  Deeds. 

MISTAKES  OF  LAW. 
See  Acquiescence. 

MORTGAGE. 
A  corporation  raised  money  under 
an  Act  of  Parliament  on  mortgages 
of  the  tolls  and  additional  works 
of  a  canal,  and,  acting  on  what  the 
Court  of  Appeal  (differing  from 
the  Court  below)  decided  to  be  an 
erroneous  construction  of  the  Act, 
Vol.  V.  3 


applied  part  of  the  money  so  raised 
in  paying  off  old  mortgages  affect- 
ing other  property  of  the  corpora- 
tion. On  the  tolls  and  additional 
works  proving  an  insufficient  se- 
curity,— Held,  that  the  new  mort- 
gagees were  entitled  to  follow  their 
money  so  far  as  it  had  been  erro- 
neously applied,  and  to  stand  in 
the  place  of  the  old  paid-ofT  mort- 
gagees as  against  the  other  pro- 
perty of  the  corporation.  TreviU 
lian  V.  Mayor,  S^c,  of  Exeter,  828 

MORTMAIN, 

See  Will,  6,  9. 

MUNICIPAL  CORPORATION. 

See  Injunction,  1. 


NOTARIES  PUBLIC. 
See  Practice,  11. 


OFFICIAL  MANAGER. 
See  Winding-up  Acts,  2. 

ORDER  AND  DISPOSITION. 
See  Bankruptcy,  9. 

OUTLAWRY. 

See  Voluntary  Settlement. 


PATENT. 
A  writ  of  scire  facias  having  issued 
out  of  Chancery  to  repeal  certain 
letters-patent,  the  patentee  pre- 
sented a  petition  to  the  Common 
Law  side  of  the  Court,  alleging 
Q  D.  M.  G.  that 
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that  the  writ  contained  improper 
recitals  and  suggestions,  which,  if 
used  as  a  defence  in  an  action  at 
law  for  the  infringement  of  a  pa- 
tent, would  be  inadmissible,  and 
praying  that  the  writ  might  be 
quashed  or  reformed  by  striking 
out  the  objectionable  matter : — The 
Lord  Chancellor  declined  to  exer- 
cise the  jurisdiction  reserved  to 
him  by  the  46th  section  of  the  Act 
12  &  13  Fwl.  c.  109,  on  the  ground 
that,  by  the  39th  section  of  that 
Act,  jurisdiction  in  such  cases  was 
conferred  on  the  judges  of  the 
Superior  Courts  of  Common  Law, 
and  that  they  could  more  satisfac- 
torily dispose  of  the  question  of 
pleading  involved  in  the  case.  The 
Queen  v.  Hancock,  332 

PLEADING. 
A  bill  Bled  against  a  Railway  Com- 
pany, by  the  grantee  of  an  annuity 
charged  on  land  taken  by  the  Com- 
pany, stated  that,  before  the  grant 
of  the  annuity,  the  land  was  sub- 
ject to  a  mortgage  in  fee,  which 
had  since  been  paid  off,  but  that 
there  had  been  no  reconveyance; 
that  the  Defendants,  under  the 
powers  of  their  Act,  had  given  the 
Plaintiff  notice  to  treat  for  the  land 
charged  with  the  annuity,  but  with- 
out any  further  proceeding  had 
taken  possession  of  the  land.  The 
prayer  was,  that  the  Company 
might  be  decreed  to  pay  the  ar- 
rears of  the  annuity  and  to  secure 
the  future  payment  of  it.  The  de- 
fence made  by  the  answer  and  evi- 
dence was,  that  the  Company  had 


purchased  from  the  prior  incom- 
brancer  under  a  power  of  sale : — 
Held,  that  the  Plaintiff  could  not 
on  such  pleadings  enforce  a  spe- 
cific performance  of  the  notice  to 
treat  regarded  as  a  contract  to 
purchase  the  Plaintiff's  interest. 

The  prayer  for  general  relief  is 
not  available  for  the  purpose  of 
obtaining  a  decree  at  variance  with 
the  case  made  by  the  statements 
of  the  bill.  HiU  v.  The  Great 
Northern  Railway  Compamy,  66 
See  Frauds,  Statute  or. 

POLICY. 

]  •  A  life  policy  was  subject  to  a  con- 
dition making  it  void  if  the  assured 
went  beyond  the  limits  of  Ewrope 
without  licence.  An  assignee  of 
the  policy,  on  paying  the  premiam 
to  a  local  agent  of  the  assurance 
society,  at  the  place  where  the 
assurance  had  been  effected,  in- 
formed him  that  the  assured  was 
resident  in  Canada,  The  agent 
stated  that  this  would  not  avoid 
the  policy,  and  received  the  pre- 
miums until  the  assured  died: — 
Held,  that  the  society  were  pre- 
cluded from  insisting  on  the  for- 
feiture.    JVing  V.  Harvey,        205 

2.  A  Life  Insurance  Company  re- 
ceived notice  of  an  assignment  by 
an  insurer  of  a  policy,  which  the 
Company  had  granted,  and  the  in- 
surer afterwards  became  insolvent 
Soon  after  the  death  of  the  person 
whose  life  was  insured,  the  as- 
signee for  value  applied  for  pay- 
ment of  the  sum  due  upon  the  po- 
licy, and  the  Company  inquired  of 

the 
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the  provisional  assignee  of  the  in- 
solvent whether  he  would  consent 
to  payment  being  made  to  the  as- 
signee for  value.  The  provisional 
assignee  said  he  could  not  give 
such  consent,  but  that  it  must  be 
sought  for  from  the  Court  of  In- 
solvent Debtors.  The  insolvent 
himself  gave  notice  to  the  Com- 
pany not  to  pay  over  the  policy 
monies  to  his  assignee  for  value, 
on  the  ground  that  the  debt  for 
which  it  was  assigned  as  a  security 
was  satisfied.  In  the  meantime  an 
action  was  brought  upon  the  po- 
licy by  the  assignee  for  value,  in 
the  name  of  the  insolvent,  against 
the  Company: — Held^  that  it  was 
not  a  case  in  which  the  Company 
were  entitled  to  file  their  bill  of 
interpleader  against  the  Plaintiff 
in  the  action,  the  insolvent  and  his 
provisional  assignee,  the  insolvent 
having  no  title,  and  the  title  of  his 
provisional  assignee  being  subor- 
dinate to  that  of  the  assignee  for 
value. 

The  case  of  Fenn  v.  Edmonds^  5 
Hare,  314,  overruled.  Desbarough 
v.  Harris,  439 

3.  One  of  the  makers  of  a  joint  and 
several  promissory  note,  who  was 
a  surety  for  the  other,  effected  an 
insurance  on  the  life  of  the  latter, 
with  his  privity  and  concurrence, 
for  an  amount  equal  to  that  se- 
cured by  the  note.  The  principal 
died,  having  appointed  the  surety 
his  executor,  and  the  surety  re* 
ceived  the  insurance  money: — 
Held,  that  to  the  extent  to  which 
it  was  not  required  for  indemnify- 

3 


ing  the  surety,  it  ought  to  be  ap- 
plied in  payment  of  the  debt.  Lea 
v.  Hinion,  823 

POWER  OF  APPOINTMENT. 

See  Will,  15. 

POWER  OF  SALE. 
See  Will,  3. 

PRACTICE. 

1.  When  an  appeal  which  is  dis- 
missed has  been  recommended  by 
the  Judge  of  the  Court  below,  no 
costs  are  in  general  given.  In  re 
Colquhoun,  35 

2.  On  the  examination  of  witnesses 
orally,  under  the  15  &  16  VicU 
c.  86,  the  mere  circumstance  of  a 
document  being  put  into  a  wit- 
ness's hands  by  the  party  examin- 
ing hnn  in  chief,  for  the  purpose  of 
verifying  the  handwriting,  does  not 
entitle  the  other  side  to  inspect  the 
document.     Lord  v.  Cokin,        47 

3.  Quare,  whether  the  inrolment  of 
an  order,  refusing  with  costs  a  mo- 
tion for  injunction,  precludes  the 
renewal  of  the  motion  before  the 
Court  of  Appeal.  AUomey-Oeneral 
V.  The  Mayor,  Aldermen  and  Bur* 
gesses  of  IVigan,  58 

4.  The  filing  of  a  traversing  note 
against  one  Defendant  does  not 
preclude  the  Plaintiff  from  moving 
for  a  decree,  and  he  is  entitled  to 
a  certificate  from  the  Clerk  of  Re- 
cords and  Writs,  of  the  filing  of 
the  note,  and  of  the  answer  of  the 
other  Defendant,  to  enable  him  to 
enter  the  cause  for  hearing  with 
the  Registrar.  Maniere  v.  Leicea^ 
ter,  75 

Q2  5.  Where 
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5.  Where  a  Defendant  tendered  him- 
self for  examination  vivd  voce  be- 
low, and  the  Plaintiff  opposed  his 
examination,  the  Court  of  Appeal 
declined  acceding  to  a  proposition 
of  the  Plaintiff  to  examine  him. 
Hindson  v.  IVeatherill,  301 

6.  Motion  to  dispense  with  service 
on  a  Defendant  of  a  copy  of  a  de- 
cree on  a  bill,  taken  pro  confesso 
before  the  lapse  of  three  years,  re- 
fused.    James  v.  Rice,  461 

7.  Every  day  in  term  is  a  motion 
day;  and  therefore,  under  the  79th 
Order  o£  May  1845,  notice  in  the 
Gazette  of  a  motion  to  be  made 
on  any  day  in  term,  to  take  a  bill 
pro  confessOf  is  good.  Chaffers  v. 
Baker,  482 

8.  Practice  as  to  costs  of  parties  to 
a  Special  Case  under  the  Act  13 
&  14  Vict,  c.  35,  where  the  estate 
in  reference  to  which  the  question 
arises  has  been  administered,  //in- 
dle  V.  Taylor,  577 

9.  An  overstatement  on  the  part  of 
mortgagees  in  possession  of  a  col- 
liery as  to  the  balance  represented 
by  them  as  remaining  due  on  their 
mortgage,  and  their  refusal  to  fur- 
nish accounts  to  the  mortgagors, 
except  on  being  paid  the  expenses 
of  so  doing, — Held,  not  such  vexa- 
tious conduct  as  to  deprive  them 
of  their  costs  of  a  redemption  suit. 

On  their  appealing  from  a  de- 
cree disallowing  such  costs,  they 
were  held  entitled  to  have  their 
costs  of  the  appeal.  Norton  v. 
Cooper,  728 

10.  Under  the  56th  section  of  the 
Statute  15  &  16  Fict.  c.  86,  the 


Court  has  power  to  dispense  with 
the  rule,  that  an  abstract  of  title 
upon  a  sale,  under  an  order  by 
private  contract,  shall  be  laid  be- 
fore the  conveyancing  counsel. 
Gibson  v.  JfVoollard,  835 

11.  Affidavits  may  be  still  sworn 
before  notaries  public  in  foreign 
countries  (having  authority  there 
to  administer  oaths)  according  to 
the  old  practice,  which  is  not  al- 
tered in  this  respect  by  15  8c  16 
Ftct.  c.  86,  s.  22.  Haggitt  v. 
Iniff,  910 

12.  Where  a  portion  of  a  trust  fund 
has  been  lost,  that  is  primd  facte 
a  breach  of  trust,  and  a  sufficient 
ground  for  the  appointment  of  a 
receiver  on  an  interlocutory  appli- 
cation : — Held,  also,  that  objections 
to  the  bill,  on  the  ground  of  mis- 
joinder, multifariousness  or  want 
of  parties,  were  no  answer  to  such 
an  application. 

On  a  bill  filed  by  a  Plaintiff  in- 
sured in  a  society  (whose  funds 
were  liable  to  pay  the  insurance 
money),  on  behalf  of  himself  and 
other  persons  so  insured,  charging 
a  loss  of  the  fund  through  the  negli- 
gence of  the  Directors,  and  on  the 
answer  and  affidavits  showing  that 
the  Secretary  had  absconded  with 
part  of  the  funds,  and  that  some 
of  the  Directors  were  in  needy  cir- 
cumstances,— Held,  that  the  Plain- 
tiff was  entitled  to  the  appointment 
of  a  receiver  and  to  an  injunction. 
Evans  v.  Coventry,  911 

See  Annuity. 
Foreclosure. 
Injunction. 

PRINCIPAL 
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PRINCIPAL  AND  AGENT. 

See  Policy,  1. 

PRINCIPAL  AND  SURETY. 
Two  bankers  carried  on  business 
under  articles  of  partnership,  pro- 
viding that  if  at  the  end  of  five 
years,  for  which  the  partnership 
was  to  continue,  either  partner 
should  wish  to  carry  on  the  busi- 
ness, and  should  not  take  the  share 
of  the  other  at  a  valuation,  the  as- 
sets should  be  realized,  the  debts 
paid,  and  the  surplus  divided. 
Simultaneously  with  the  execu- 
tion of  the  articles  a  surety  for 
one  of  the  partners  entered  into 
a  bond  to  indemnify  the  other 
against  all  loss  in  respect  of  the 
partnership.  The  business  of  the 
bank  was  continued  by  the  firm 
for  more  than  a  year  after  the  ex- 
piration of  the  five  years  : — Heldf 
1.  That  by  this  continuation  the 
surety  was  discharged.  2.  That 
whether  that  circumstance  would 
afford  a  defence  to  an  action  on 
the  bond  or  not,  a  Court  of  Equity 
would  restrain  the  obligee  from 
proceeding  in  such  an  action.  Small 
V.  Currie,  141 

PRO  CONFESSO. 

See  Practice,  6,  7. 

PUBLIC  COMPANY. 
1 .  The  deed  of  settlement  of  a  Joint- 
Stock  Company  provided  for  the 
transfer  of  shares,  with  the  appro- 
bation of  the  Directors.  Some  of 
the  shareholders  threatened  to  take 
proceedings  to  set  aside  a  purchase 
and  lease  for  fraud,  whereupon  the 


Directors  agreed  with  them  that 
they  should  be  allowed  to  transfer 
their  shares  on  payment  to  the 
Company  of  a  sum,  out  of  which 
a  claim  of  one  of  the  Directors 
against  the  Company  should  be 
satisfied.  The  money  was  paid 
and  the  claim  satisfied  out  of  it, 
and  the  shares  transferred  to  no- 
minees of  the  Directors  for  a  no- 
minal consideration  : — Held,  that 
the  transaction  was  inconsistent 
with  the  duty  and  beyond  the 
power  of  the  Directors,  and  that 
the  shareholders  were,  notwith- 
standing the  transfer,  properly 
placed  on  the  list  of  contributories 
under  the  Winding-up  Acts. 

Directors  of  Joint-Stock  Com- 
panies are  in  a  sense  trustees. 
Bennett's  Case,  284 

2.  A  registered  Insurance  Company 
agreed  to  sell  its  business  to  ano- 
ther registered  Insurance  Com- 
pany, and  a  deed  of  assignment 
was  accordingly  executed,  where- 
by the  latter  Company  covenanted 
to  indemnify  the  former  against  all 
claims.  After  the  business  had 
been  carried  on  for  some  time  by 
the  purchasing  Company  that 
Company  failed,  and  both  Com- 
panies were  wound  up  under  the 
Winding-up  Acts.  On  the  official 
manager  of  the  selling  Company 
tendering  a  proof  against  the  pur- 
chasing Company  in  respect  of 
claims  satisfied  by  the  selling 
Company,  one  part  of  the  deed  of 
assignment  was  produced  having 
affixed  to  it  the  seal  of  the  pur- 
chasing   Company,    but    another 

part, 
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part,  alleged  to  have  been  exe- 
cuted by  the  selling  Company,  was 
not  forthcoming : — Held,  1,  That 
af^er  what  had  taken  place,  it  was 
unnecessary  to  determine  whether 
the  selling  Company  had  executed 
the  purchase-deed,  or  whether 
its  Directors  had  exceeded  their 
powers  in  making  the  sale.  2. 
That,  where  a  purchaser  has 
enjoyed  the  subject-matter  of  a 
contract,  every  presumption  must 
be  made  in  favour  of  its  validity, 
d.  That,  if  all  the  proceedings  on 
the  part  of  the  Directors  of  the 
purchasing  Company,  with  refer- 
ence to  the  purchase,  had  not  been 
in  strict  accordance  with  their  own 
deed,  still  if  the  contract  with  the 
other  Company  was  the  means  of 
the  purchasing  Company  coming 
into  existence,  they  could  not  act 
in  contravention  of  that  contract. 
Port  of  London  Assurance  Com- 
pany's Case,  465 
S.  The  subscription  contract  of  a 
projected  Banking  Company  re- 
cited that  the  capital  was  agreed 
to  consist  of  1,000,000/.,  with 
power  to  increase  it  to  3,000,000/., 
and  that  application  had  been  made 
to  the  crown  for  a  charter,  nomi- 
nated certain  persons  Directors 
until  the  charter  should  be  ob- 
tained, with  power  for  them  to 
arrange  the  terms  of  the  charter 
in  such  manner  as  they  should 
think  necessary  in  compliance 
with  the  requisition  of  the  govern- 
ment, and  to  narrow  or  extend  the 
objects  of  the  Company  as  might 
be  necessary.     When  the  charter 


should  have  been  sealed,  the  Direc- 
tors were  empowered  to  prepare 
a  deed  of  settlement  and  to  call 
for  a  first  instalment  from  the  sub- 
scribers, and  to  declare  a  forfei- 
ture of  the  shares  of  any  subscri- 
bers who  did  not  execute  such  deed 
of  settlement.  A  charter  was  ob- 
tained incorporating  the  Company 
with  a  capital  of  644,000/.,  and 
power  to  increase  it  to  1 ,000,000/. 
with  the  consent  of  the  Lords  of 
the  Treasury.  A  call  was  ma4e 
and  a  deed  of  settlement  prepared 
reciting  the  charter,  the  call  and 
its  payment  by  the  parties  to  the 
deed  of  settlement: — Held,  1.  That 
the  power  of  the  Directors  was  not 
terminated  on  the  grant  of  the  char- 
ter. 2.  That  the  charter  was  not 
inconsistent  with  the  subscription 
contract.  3.  That  the  call  was  pro- 
perly made.  4.  That  the  deed  of 
settlement  was  binding  on  the  sub- 
scribers to  the  subscription  con- 
tract ;  but,  5.  That  as  the  deed  of 
settlement  made  the  payment  of  the 
call  a  requisite  preliminary,  and  the 
subscription  contract  did  not  make 
non-payment  of  the  call  a  ground 
for  forfeiture,  the  Directors  could 
not  declare  a  forfeiture  for  non- 
execution  of  the  deed  of  settle- 
ment. Norman  v.  Mitchell^  648 
4.  The  7  &  8  rtct.  c.  110,  s.  29,  re- 
quiring that  a  contract  or  dealing 
between  a  Company  and  any  Di- 
rector shall  be  submitted  for  con- 
firmation '^  to  the  next  general  or 
special  meeting  of  the  share- 
holders, to  be  summoned  for  that 
purpose,*' — Held^  to  mean  that  the 
contract 
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contract  or  dealing  shall  be  sub- 
mitted either  to  the  next  general 
meeting  of  the  shareholders,  or  to 
a  special  meeting  of  the  share- 
holders summoned  for  that  par- 
ticular purpose. 

Where  a  report  was  read  and 
adopted  at  a  general  meeting,  and 
contained  a  notice  of  a  resolution 
respecting  an  advance  of  money 
by  Directors  of  the  Company  : — 
Held,  that  it  was  a  sufficient  sub- 
mission to  the  shareholders  of  the 
terms  of  the  advance,  supposing 
it  to  be  a  contract  or  dealing 
within  the  meaning  of  the  above 
section,  as  to  which  queer e. 

The  case  of  Teversham  v.  Came- 
ron* s  Coalbrook,  4'C.,  Railway  Com- 
pany (3  De  G.  ^  S.  296)  observed 
upon.    Murray* s  Executors*  Case, 

746 
5.  The  rules  of  a  Mining  Company, 
carried  on  upon  the  cost-book 
principle,  provided  that  no  share- 
holder should  dispose  of  his  shares 
without  giving  notice  in  writing  to 
the  purser  of  the  intended  transfer, 
and  that  every  transfer  should  be 
according  to  a  particular  form  pro- 
vided for  that  purpose.  The  form 
was  printed,  and  contained  a  notice 
that  no  transfer  was  valid  or  com- 
plete unless  entered  in  the  cost- 
book  and  acknowledged  by  the 
purser.  A  shareholder  agreed  to 
transfer  his  shares,  and  the  pro- 
posed transferree  stipulated  that 
the  transferror  should  pay  the 
calls  then  due.  They  went  to- 
gether to  the  office  of  the  Com- 
pany, and  deposited  with  the  pur- 


ser a  transfer  of  the  shares  exe- 
cuted by  them  both  and  in  the 
required  form,  and  the  transferror 
paid  the  calls,  but  no  notice  in 
writing  was  given  of  the  transfer, 
nor  was  there  any  formal  acknow- 
ledgmcnt  on  the  part  of  the  pur- 
ser:— Held,  that  the  transferree 
was  properly  placed  upon  the  list 
of  contributories.  Also,  that  he 
was  liable  to  the  debts  of  the  Com- 
pany incurred  before  the  transfer. 
SembUy  by  the  Lord  Chancellor,  that 
where  partnership  articles  provide 
that  a  partner  may  transfef  his 
shares,  they  mean  that  he  may  so 
transfer  them  as  to  put  the  trans- 
ferree in  his  place  as  to  antecedent 
liability.  Mayhero's  Case,  837 
6.  A  Railway  Company,  a  short  time 
before  the  expiration  of  the  time 
limited  by  their  Act  for  the  com- 
pulsory purchase  or  taking  of  lands, 
gave  a  notice  to  treat  for  the  pur- 
chase of  the  right  or  easement  of 
making  and  for  ever  maintain- 
ing their  railway  by  throwing  a 
bridge  over  a  yard  belonging  to 
a  manufactory.  The  owner,  after 
the  expiration  of  the  Company's 
compulsory  powers,  gave  a  counter* 
notice  requiring  the  Company  to 
take  the  whole  of  the  manufactory. 
The  Company  did  nothing  upon 
the  notice  and  counter-notice  for 
nearly  twelve  months;  they  then 
gave  a  notice  for  the  purchase  of 
the  whole  manufactory,  and  pro- 
ceeded to  take  steps  for  summon- 
ing a  jury  to  assess  its  value : — 
Held,  on  an  application  by  the 
owner  for  an  injunction,  that, 
whether 
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Wbeo  a  Company  has  given  a 
Talid  notice  to  take  land, — Held, 
(63f  the  Lord  Chancellor,)  that  it  is 
competent  to  the  landowner  to 
apply  at  once  for  a  mandamus  to 
compel  them  to  proceed  to  com- 
plete the  purchase,  and  he  cannot 
therefore  at  a  subsequent  time 
nrge  delay  on  the  part  of  the  Com- 
pany as  a  ground  for  the  inter- 
ference of  a  Court  of  Equity  with 
their  uking  proceedings  to  obtain 
the  land.  Pinch'my.  The  London  and 
Biackwali  Railway  Company ,  85 1 
See  CosTKACT,  2. 


RAILWAY  SHARES. 
See  Vekdoe  akd  Fc&cHASERy  4. 

RECEIVER. 
See  P&ACTicEy  12. 

RECTIFICATION   OF    DEEDS. 

Upon  a  treaty  of  marriage,  the  father 
of  the  intended  wife  said  to  the 
Plaintiff^  the  intended  husband, 
**  I  pledge  you  my  word,  that  after 
the  death  of  my  wife  and  myself, 
my  daughter  will  have  10,000/.  at 
the  Tery  least."  Heads  of  articles 
which  were  subsequently  drawn 
up  under  the  sanction  of  and  ap- 
proTed  by  the  father,  and  intended 
as  instructions  for  a  settlement, 
cootained  the  following  passage: 
— •*  A  coTenant  is  to  be  drawn  up 
bj  which  Sir  n\  H.  (the  father) 
guarantees  that  his  daughter  shall 
at  the  decease  of  both  parents 
hare  a  property  of  not  less  than 
10.000/.**    In  the  settlement  which 

was 
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was  afterwards  executed  before 
the  marriage  there  was  a  recital  to 
that  effect,  but  there  was  no  ex- 
press covenant  by  the  father  to 
make  good  that  sum.  On  a  bill 
filed  by  the  husband  who  had  sur- 
vived his  wife,  against  the  exe- 
cutor of  the  father, — Held^  that 
although  the  settlement,  if  it  stood 
alone,  could  not  have  been  recti- 
fied, yet  that  having  regard  to  the 
articles  and  representation  made 
by  the  father,  there  was  sufficient 
evidence  of  mistake  to  authorize 
the  Court  to  make  the  settlement 
conformable  to  the  articles,  and 
that  the  estate  of  the  father  was 
bound  to  make  up  the  portion  of 
his  daughter  to  the  stipulated  sum. 
Heldt  also,  that  the  representa- 
tion of  the  father,  though  not  after- 
wards fulfilled,  yet  being  of  inten- 
tion merely  and  not  of  fact,  did  not 
amount  to  such  a  misrepresenta- 
tion as  would  entitle  the  husband 
to  relief  in  equity  on  the  ground  of 
fraud.     Bold  v.  Hutchimony     558 

REDEMPTION  SUIT. 
See  Practice,  9. 

RENT. 
See  Interest. 

RESCINDING  CONTRACT. 
See  Vendor  and  Purchaser,  2. 

REVOCATION. 

See  Will,  13. 


SHIP. 
A  part  owner  of  a  ship,  whose  share 
was  subject  to  a  mortgage,  agreed 


with  the  other  part  owner  (whose 
share  was  not  subject  to  any  mort- 
gage), but  without  the  concurrence 
of  die  mortgagee,  to  purchase 
guano  on  the  joint  account  of  the 
two  part  owners,  and  bring  it  in 
the  ship  to  England.  On  the  com- 
pletion of  the  voyage,  and  when 
the  cargo  was  about  to  be  dis- 
charged, the  mortgagee  took  pos- 
session:— Held^  that  he  had  no 
claim  against  the  owner  of  the 
mortgaged  share  for  freight,  and 
could,  at  the  utmost,  only  claim  to 
adopt  the  mortgagor's  contract, 
and  to  stand  in  his  place  as  to  the 
profits  of  the  adventure,  after  de- 
ducting all  expenses.  Alexander 
V.  Simms,  57 

SOLICITOR. 

1.  Where  several  Defendants  retain 
the  same  solicitor,  each  of  them* 
can  only  be  charged  with  his  pro- 
portion of  the  general  costs  of  pro- 
ceedings uken  on  behalf  of  all. 
In  re  Colquhoun,  S5 

2.  A  trustee  under  a  will  committed 
a  breach  of  trust  by  lending  trust 
monies  to  his  co-trustee  upon  a 
mortgage  for  a  term  of  years.  An 
administration  suit  was  instituted, 
and  he  was  ordered  to  pay  the 
money  into  Court.  He  sold  part 
of  the  mortgaged  property  under  a 
power  of  sale  in  the  mortgage,  and, 
on  the  application  of  two  of  the 
cestuis  que  trustent,  the  proceeds 
were  paid  into  Court,  subject  to  an 
order  that  they  were  not  to  be  paid 
out  without  the  consent  of  the  pur- 
chaser.    The   trustee's  solicitors 

refused 
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refused  to  give  up  the  mortgage 
deeds  unless  upon  payment  of 
their  bill  of  costs  :—//fW,  1.  That 
the  circumstances  of  the  realiza- 
tion of  the  trust  fund  bj  the  trus- 
tee's solicitors,  and  of  the  cestuis 
que  trustent  availing  themselves  of 
that  realization,  did  not  entitle  the 
trustee's  solicitors  to  a  lien  on  the 
deeds  or  on  the  fund  in  Court,  as 
against  the  cestuis  que  trustent, 
but  that  they  could  have  no  higher 
claim  against  the  deeds  or  the  fund 
than  that  of  their  client,  the  trustee. 

i:  That  by  instituting  an  adminis- 
tration suit,  and  obtaining  an  order 
against  the  trustee  personally  for 
payment  of  the  trust  monies  into 
Court  (which  order  had  not  been 
obeyed),  the  cestuis  que  trustent 
had  not  waived  their  right  to  pur- 
sue the  trust  money  into  the  un- 
authorized investment.  Francis  v. 
FranciSf  1 08 

d.  An  executrix  and  trustee  under  a 
will  employed  her  co- trustee,  who 
was  a  solicitor,  to  transact  the  neces- 
sary legal  business  of  the  trust : — 
Held,  that  the  solicitor  was  only 
entitled  to  costs  out  of  pocket. 

The  principle  of  the  general  rule 
applicable  to  such  cases  explained. 
The  case  of  Cradock  v.  Piper, 
1  Mac,  Sf  G,  664,  and,  in  connexion 
with  it,  that  of  Lincoln  v.  JVindsor, 
9  HarCf  158,  remarked  upon. 
BrouglUon  v.  Brought  on,  160 

4.  An  attorney  had  advanced  to  a 
client  in  humble  circumstances  the 
necessary  funds  to  prosecute  ac- 
tions of  ejectment,  which  were  con- 
ducted by  the  attorney,  and  termi- 


nated in  a  compromise,  on  which 
the  client  received  a  large  sum  of 
money.  During  the  proceedings 
the  widow  of  the  client's  brother 
wrote  a  letter  to  the  client  saying 
that  she  had  little  money  to  spare, 
but  wished  to  do  all  she  could  so 
that  justice  might  be  done  to  every 
branch  of  the  family.  The  at- 
torney wrote  an  answer  to  this 
letter  by  the  client's  direction, 
saying,  that  if  the  client  succeeded, 
substantial  justice  should  be  done 
to  all  to  whom  the  client  was  re- 
lated. Neither  the  brother's  widow, 
nor  any  of  the  client's  relatives, 
gave  him  any  assistance  in  prose- 
cuting the  actions.  The  attorney, 
by  his  directions,  prepared  a  will, 
which  the  client  executed,  and 
under  which  the  attorney  took 
large  benefits,  but  in  which  bene- 
6ts  were  also  given  to  relatives  of 
the  testator.  It  did  not  appear 
that  the  letter  of  the  brother's 
widow,  or  the  answer  to  it,  was 
referred  to  in  the  course  of  the 
preparation  of  the  will  either  by 
the  attorney  or  the  client : — Held, 

1.  That  the  will  was  not  made 
under  any  mistake  or  misappre- 
hension  caused  by  the  attorney. 

2.  That  the  circumstance  of  a  soli- 
citor preparing  for  a  client  a  will 
containing  dispositions  in  his  own 
favour,  does  not  of  itself  take  away 
the  right  of  the  solicitor  to  be  for 
his  own  benefit  a  devisee  or  legatee. 

3.  That  the  considerations  appli- 
cable to  a  gif^  inter  vivos  from  a 
client  to  his  solicitor,  are  not 
universally  applicable  to  a  testa** 
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mentary  disposition.     Hindson  v. 
Weatherill,  301 

3.  Where  a  bill  of  costs  has  been  de- 
livered and  security  given  for  the 
amount,  that  is  equivalent  to  pay- 
ment, for  the  purpose  of  preclud- 
ing taxation  without  special  cir- 
cumstances. 

After  the  delivery  of  a  solicitor's 
bill,  and  on  the  occasion  of  a  pur- 
chase by  the  client,  and  of  a  mort- 
gage to  raise  part  of  the  purchase- 
money,  which  the  client  required 
in  order  to  complete  the  purchase, 
the  client  executed  a  mortgage  to 
the  solicitor  for  a  round  sum,  which 
included  and  exceeded  by  a  small 
amount  the  bill  of  costs  and  the 
amount  of  certain  advances  made 
formerly  by  the  solicitor  to  the 
client.  Some  time  afterwards,  the 
client  applied  for  and  received  the 
excess,  and  subsequently  the  mort- 
gage was  transferred,  with  the 
client's  concurrence  : — Held,  that 
this  amounted  to  payment  of  the 
bill,  so  as  to  preclude  taxation 
without  further  special  circum- 
stances than  the  above. 

Where  a  solicitor  pressed  for  the 
amount  of  his  bill,  but  offered  an 
opportunity  of  taxation,  and  ap- 
prised his  client  that  it  would  be 
difficult  to  have  the  bill  taxed  after 
payment,  and  the  client  chose  to 
pay  without  taxation,  and  after- 
wards applied  to  have  the  bill 
taxed  without  showing  overcharges 
amounting  to  fraud  : — Held^  that 
the  application  ought  to  have  been 
dismissed  with  costs.  In  re  Boyle, 
Ex  parte  Turner ^  540 


SPECIAL  CASE. 
See  Practice,  8. 

SPECIFIC  PERFORMANCE. 
The  rule  that  he  who  seeks  equity 
must  do  equity,  is  restricted  to  an 
equity  in  respect  of  the  subject- 
matter  of  the  suit. 

Where  therefore  in  a  deed  of 
dissolution  of  partnership,  one 
partner  assigned  certain  foreign 
shares  (which  were  recited  to  be 
transferable,  as  it  was  believed,  by 
delivery),  and  covenanted  for  fur- 
ther assurance ;  and  the  other 
partner  covenanted  to  indemnify 
the  former  against  certain  liabili- 
ties ;  and  it  afterwards  appeared 
that  the  shares  were  not  transfer- 
able by  delivery,  but  required  a 
formal  act  to  complete  the  assign- 
ment : — Held,  in  a  specific  per- 
formance suit  instituted  by  the  as- 
signee of  the  shares,  that  he  was 
entitled  to  have  the  assignment 
completed,  although  there  might 
in  the  meantime  have  been  on  his 
part  a  failure  to  perform  the  cove- 
nant of  indemnity.  Oibson  v.  Oold- 
smid,  757 

See  Vendor  and  Purchaser,  1. 

STAMP. 

1.  The  taxing  master  ought  not  to 
require  a  receipt  stamp  to  be  af- 
fixed to  counsel's  signature  to  a 
fee  before  allowing  the  charge  on 
taxation.     In  re  Beavan,  40 

2.  A  written  authority,  signed  by  a 
creditor,  directed  to  his  debtor  and 
delivered  to  A.  B.  in  this  form  :— 
"1  hereby  authorize  you  to  pay 

A.B. 
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A.  B.  the  turn  o(£ ,  being  the 

tnount  of  my  contract,  he  having 
advanced  me  that  sum,*'  is  a  good 
anignment,  if  stamped  as  such, 
without  being  stamped  as  an  order 
for  payment.  Diplock  y,  Hammond, 

320 


TENANT  FOR  LIFE. 
A  tenant  for  life  discharging  an  in- 
cumbrance upon  the  estate  is  pre- 
sumed to  have  intended  to  keep 
the  cJiarge  alive  against  the  inherit- 
ance for  his  own  beneBt,  and  the 
absence  of  an  assignment  will  not 
eondode  him ;  but  a  similar  pre- 
sumption does  not  arise  from  the 
payment  by  a  tenant  for  life  of 
bond  debtSy  which,  even  if  assigned, 
only  place  him  in  the  same  posi- 
tion as  any  other  bond  creditor. 

A  testator,  being  indebted  by 
bond,  devised  certain  real  estate  to 
bis  son  for  life,  with  remainder, 
subject  to  a  term  for  the  payment 
of  legacies,  to  his  grandson  in  tail, 
and  died.  Upwards  of  twenty  years 
after  the  date  of  the  latest  of  the 
bonds,  the  tenant  for  life  and  his 
assignee  for  value  filed  their  bill 
against  the  tenant  in  tail  and  the 
legatees,  alleging  that  the  tenant 
for  life  bad  paid  off  the  bonds,  and 
seeking  to  stand  in  the  shoes  of  the 
obligees  as  against  the  inheritance. 
The  tenant  in  tail  pleaded  the  Sta- 
tute of  Limiutions,  the  other  lega- 
tees did  not  z—Hcld,  that  the  pay- 
ment of  the  bonds  by  the  tenant  for 
liie  did  not  constitute  him  an  in- 


cumbrancer on  the  estate,  and  tha 
the  bonds  themselves,  being  mon 
than  twenty  years  old,  the  pre 
sumption  was  that  they  had  beei 
satisfied. 

Semble,  the  plea  of  the  Statute  o 
Limitations,  under  the  circum 
stances,  by  the  tenant  in  tail 
enured  for  the  benefit  of  all  tb 
defendants. 

In  June  1854,  the  tenant  for  lif 
made  an  aflSdavit,  verifying  pay 
ment  of  the  bonds,  and  died  ii 
August  following  :  a  supplements 
suit  was  instituted  by  the  survivinj 
Plaintiff,  who,  in  February  IS55 
filed  the  affidavit  in  the  origina 
and  supplemental  suits  ;  the  Lon 
Chancellor,  in  the  absence  of  an; 
motive  attributable  to  the  PlaintiJ 
for  not  having  filed  the  affidavit  ii 
the  interval  between  the  date  of  it 
being  sworn  and  the  death  of  th< 
deponent,  received  it  with  son» 
qualification.     Morlcy  v.  MorUy, 

61( 

TRAVERSING  NOTE. 
See  Practice,  4. 

TRUSTEE. 
1.  A  testator,  by  his  will,  gave  the 
residue  of  his  property  to  thret 
trustees,  whom  he  appointed  exe- 
cutors, upon  trust  to  sell  and  invest 
the  same  and  to  pay  the  income 
thereof  to  his  widow  for  life,  and 
aAer  her  decease,  to  his  children, 
who  were  all  infants  at  the  time  ol 
his  death.  The  eldest  child  at- 
tained twenty-one  in  the  year  18,i9, 
and  the  youngest  in  1846.     The 

three 
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three  executors  proved  the  will, 
but  one  of  them  almost  exclusively 
acted.  The  money  which  was  the 
proceeds  of  the  estate  was  suffered 
by  two  of  the  executors  to  remain 
in  the  hands  of  the  third,  who  ulti- 
mately became  insolvent.  On  the 
youngest  child  attaining  twenty- 
one,  he,  on  behalf  of  himself  and 
his  brothers  and  sisters,  attempted 
to  obtain  payment  from  the  acting 
executor,  and  in  1848  wrote  to 
him  a  letter  consenting  to  receive 
payment  of  the  amount  then  ad- 
mitted to  be  due  by  annual  instal- 
ments. In  1849,  and  shortly  be- 
fore the  insolvency  of  the  acting 
trustee,  a  bill  was  filed  by  all  the 
children  against  the  three  trustees 
for  the  purpose  of  making  them 
each  responsible  : — Held^  that  in- 
asmuch as  it  was  the  duty  of  the 
three  trustees  to  have  explained 
to  their  cestuis  que  trust  what 
their  rights  were,  and  as  they  had 
not  done  so,  there  was  nothing  in 
the  conduct  of  the  children  to  de- 
prive them  of  their  remedy  against 
the  three  trustees,  who  were  ac- 
cordingly declared  to  be  jointly 
and  severally  liable  to  make  good 
the  deficiency.    Burrows  v.  Walls, 

233 
2,  An  executrix,  by  a  deed,  reciting 
that  she  intended  to  appropriate  a 
part  of  her  testator's  assets  in  pay- 
ment of  a  debt  due  from  him  to 
her,  declared  trusts  of  the  fund 
intended  to  be  thus  appropriated. 
She  died  without  making  the  ap- 
propriation, which  was  made  after 
her    decease    by   her    executors. 


New  trustees  of  the  deed,  subse- 
quently appointed,  executed  a  de- 
claration of  trust  (contained  in  the 
deed  appointing  them),  whereby 
they  declared  that  they  would  hold 
the  fund  upon  the  trusts.  On  their 
inquiring,  before  their  appoint- 
ment, for  evidence  in  verification 
of  the  recital  as  to  the  existence 
of  the  debt  from  the  testator  to 
the  executrix,  none  could  be  dis- 
covered : — Held,  by  Lord  Justice 
Turner,  agreeing  with  Vice-Chan- 
cellor Wood  (dissentiente  Lord 
Justice  Knight  Bruce),  that  the 
trustees  could  not  be  compelled  to 
execute  these  trusts  without  fur- 
ther evidence  of  the  settlor's  title 
to  appropriate  the  fund.  Neale 
v.  Davies,  25S 

3.  Trustees  of  a  bond  debt,  on  the 
bankruptcy  of  the  obligor,  con- 
curred with  his  other  creditors  in 
consenting  to  the  fiat  being  an- 
nulled on  the  payment  of  a  com- 
position. On  the  transaction  being 
impeached  some  years  afterwards 
by  cestuis  que  trustedt,  who  were 
under  disabilities : — l/e/(f  (confirm- 
ing the  decision  of  Vice-Chancel- 
lor  Kindersley)  dubitante,  Lord  Jus- 
tice Turner,  that  the  trustees  were 
liable  to  make  good  the  full  amount 
of  the  debt ;  it  being  impossible 
to  show  that  the  bankrupt  would 
have  obtafned  his  certificate,  or 
that  the  debt  might  not  have  been 
recovered  in  full.  Wiles  v.  Gre^ 
sham,  770 

See  Acquiescence. 
Solicitor,  2,  S. 
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VENDOR  AND  PURCHASER. 

1.  By  an  agreement  for  the  sale  of  a 
reversionary  estate  in  fee,  it  was 
stipulated,  that  a  statement  in  a 
deed  of  1836,  to  the  effect  that  a 
life  annuity  granted  to  A.  B,  bad 
not  been  paid  or  claimed  for  eight 
years  (supported  by  a  declaration 
of  the  vendor  that  no  claim  bad 
been  made  upon  him  since  1841, 
and  that  he  believed  that  the  an- 
nuity had  not  been  claimed  for 
the  last  twenty  years),  should  be 
conclusive  evidence  that  the  an- 
nuity had  determined.  It  appeared 
that  the  annuity  was  granted  by  a 
person  entitled  in  reversion,  and 
was  granted  for  the  life  of  the 
survivor  of  four  persons,  two  at 
least  of  whom  were  living : — Held, 
that  the  omission  to  state  these 
circumstances  disentitled  the  ven- 
dor to  enforce  the  stipulation  in  a 
specific  performance  suit  instituted 
by  him,    Drysdale  v.  Mace,     103 

2.  Misrepresentations,  to  constitute 
sufficient  grounds  for  setting  aside 
a  purchase,  must  be  material,  as 
being  of  such  a  nature  as,  if  true, 
to  add  to  the  value,  must  not  be 
evidently  merely  conjectural  state- 
ments, and  must  be  made  without 
a  belief  in  their  truth  or  without 
reasonable  grounds  for  sucb  a 
belief. 

Where  advertisements  for  the 
sale  of  shares  in  a  mine  had  been 
issued  containing  unfounded  state- 
ments, but  the  purchaser  had  not 
relied  upon  them,  and  had  had 
opportunities  of  judging  of  their 
accuracy  i-^Held,  that  he  was  not 


entitled  by  reason  of  them  to  have 
the  contract  rescinded. 

In  suits  to  rescind  contracts  for 
fraud,  particularly  where  the  sub- 
ject is  of  variable  value,  it  is  the 
duty  of  the  Plaintiff  to  put  forward 
his  complaint  at  the  earliest  p09> 
sible  period.  Jennings  v.  Brovgh" 
ion,  126 

3.  Where  conditions  of  sale  provide 
tliat  interest  sball.be  paid  by  the 
purchaser  from  a  fixed  time  if  the 
completion  should  be  delayed  by 
any  cause  whatever,  delay  merely 
occasioned  by  the  state  of  the  title, 
and  not  wilful  on  the  part  of  the 
vendor,  falls  within  the  provision. 

Where  in  addition  to  such  a 
provision  there  were  stipulations 
that  the  vendor  might  rescind  on 
the  title  being  objected  to,  and 
that  if  a  good  title  should  not  be 
made  to  a  defined  proportion  of 
the  property,  compensation  should 
be  allowed : — Held,  that  the  non- 
delivery of  a  complete  abstract,  at 
a  time  fixed  by  the  conditions, 
would  not  of  itself  exempt  the 
purchaser  from  payment  of  in- 
terest. 

Where  the  execution  of  an  agree- 
ment fixing  a  time  for  completioo, 
and  requiring  payment  of  interest 
in  case  of  delay,  was  intercepted 
by  negotiations,  ending  in  an  alter- 
ation of  the  agreement,  but  not  of 
the  time  for  completion : — Held, 
that  in  fixing  the  period  for  the 
payment  of  interest,  this  circum- 
stance ought  to  be  regarded. 

A  vendor  who  has  to  account 
to   the  purchaser    for  rents  and 
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proBts  from  the  time  fixed  for 
completion  is  not,  unless  a  spe- 
cial case  be  made,  liable  to  ac- 
count for  sums  which  he  might 
have  received  but  for  his  wilful 
default,  nor  entitled  to  an  inquiry 
as  to  repairs  or  lasting  improve- 
ments. 

In  fixing  occupation  rent  to  be 
paid  by  a  vendor  in  such  circum- 
stances, it  is  not  according  to  the 
course  of  the  Court  to  insert  in 
the  decree  a  provision  respecting 
income  tax,  any  just  allowance,  in 
that  respect,  being  comprehended 
in  the  general  and  usual  words. 
Sherwin  v.  Sftakspear,  5 1 7 

4.  The  Plaintiff*  employed  a  broker 
to  sell  railway  shares,  and  the 
broker  employed  an  auctioneer, 
who  sold  the  shares  by  auction  to 
the  Defendant.  A  few  days  after, 
the  Defendant  employed  the  same 
auctioneer  to  resell  the  shares 
which  were  accordingly  sold  by  him 
to  a  third  party,  whose  name  was 
handed  in  to  the  Plaintiff"s  broker 
for  the  purpose  of  preparing  the 
deed  of  transfer,  which  was  there- 
upon executed  by  the  Plaintiff* 
conveying  the  shares  to  such  third 
party,  who  refused  to  complete 
the  contract  by  registering  the 
shares  in  his  name.  One  year  after 
this  sale,  during  all  which  time  the 
Plaintiff*  was  ignorant  that  the  De- 
fendant had  been  the  original  pur- 
chaser, (the  shares  remaining  in 
the  Plaintiff**s  name  and  calls  hav- 
ing been  made,)  he  filed  his  bill 
for  specific  performance  against 
the  Defendant : — Held,  that  having 


executed  the  deed  of  transfer  to 
the  third  party,  the  privity  of  con- 
tract between  the  Plaintiff*  and 
Defendant  no  longer  existed,  and 
the  bill  was  accordingly  dismissed. 
Shaw  V.  Fisher,  596 

See  Limitations,  Statute  of,  2. 
Public  Cohpamy,  2. 

VOLUNTARY  SETTLEMENT. 

In  December  1845  the  Plaintiff*  ob- 
tained a  judgment  against  his 
debtor,  who  in  the  same  month, 
being  otherwise  largely  indebted, 
conveyed  his  reversionary  interest 
in  certain  real  estate  to  trustees, 
upon  trust  for  sale,  and  to  hold 
the  proceeds,  in  default  of  a  joint 
appointment  by  himself  and  his 
wife,  for  the  benefit  of  his  wife 
and  child  ;  in  May  1846  a  settle- 
ment of  the  proceeds  of  the  sale 
was  made  in  favour  of  his  wife  and 
child.  Previously  to  the  execution 
of  the  settlement,  the  Plaintiff*  had 
sued  out  a  writ  of  outlawry  against 
the  debtor  who  had  absconded, 
and  on  his  return  in  May  1852 
the  Plaintiff*  filed  the  present  bill 
against  him,  the  cestuis  que  trust 
and  trustees  of  the  settlement  of 
May  1846,  for  the  purpose  of  im- 
peaching it  as  voluntary.  After 
the  institution  of  the  suit  the  debtor 
was  declared  insolvent,  and  his 
assignee  was  made  a  party  to 
the  cause.  The  Defendants,  the 
trustees  and  cestuis  que  trust  of 
the  settlement,  alleged  in  their  an- 
swers that  the  settlement  of  May 
1846  was  in  pursuance  of  the  pre- 
vious 
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vious  deed  of  December  1845,  and 
at  the  bar  objected,  that  having 
regard  to  the  outlawry,  the  Plaintiff* 
ought  to  have  clothed  himself  with 
the  legal  title  by  a  grant  from  the 
Crown ;  that  he  ought  also  to  have 
obtained  a  charging  order  under 
the  12th  section  of  the  Act  I  &  2 
Vict.  c.  110;  and  that  the  judg- 
ment debtor  having  become  in- 
solvent, the  right  of  suit  was  in 
his  assignee: — Held^  declaring  that 
the  settlement  of  May  1846  was 
void  against  creditors,  first,  that 
the  objection  as  to  the  want  of  a 
grant  from  the  Crown  was  invalid, 
because  the  Plaintiff^s  claim  was 
paramount  to  the  settlement,  which 
was  good  as  against  the  insolvent, 
whose  estate  only  vested  in  the 
Crown;  secondly,  that  inasmuch 
as  the  funds  which  formed  the 
subject  of  the  settlement  were  in 
the  names  of  trustees,  not  for  the 
insolvent  but  for  others,  the  pro- 
ceeding by  charging  order  would 
have  been  nugatory  ;  and  thirdly, 
that  the  insolvency  having  occurred 
afler  the  institution  of  the  suit,  the 
frame  of  the  suit  was  right.  Gold- 
smith  V.  Russell,  5^7 


WILL. 
1.  A  testatrix  bequeathed  the  in- 
terest of  Long  Annuities  to  her 
sisters,  and  in  case  of  one  or  both 
of  their  deaths  before  hers,  gave 
"  the  whole  of  interest  in  Long 


Annuities"  to  her  brother  for  life. 
At  his  death,  half  of  the  interest 
she  gave  to  a  daughter  of  the  bro- 
ther till  she  attained  twenty-one, 
and  *<  then  to  receive  half  of  the 
capital."  Likewise  the  testatrix 
bequeathed  to  a  son  of  her  bro- 
ther the  other  half: — Held,  on  the 
construction  of  the  whole  will, 
that  the  bequests  to  the  niece  and 
nephew  were  not  contingent  upon 
the  sisters*  deaths  in  the  testatrix's 
lifetime.  BooseyY.  Gardener,  122 
2.  Bequest  to  A.  M^  a  married  wo- 
man, of  an  annuity  *'  for  her  life, 
and  the  issue  from  her  body  law- 
fully begotten,  on  failure  of  which 
to  revert  to  my  heirs,"  with  a  re- 
quest that  K,  and  C.  would  act  as 
trustees  for  A.  M,,  so  that  the  an- 
nuity might  be  secured  for  her  sole 
use  and  benefit: — Held,  by  the 
Lord  Chancellor  and  Lord  Justice 
Turner,  Lord  Justice  Knighi  Bruce 
giving  no  opinion  on  the  pomi,  that 
A.  M.  took  an  interest  for  life 
only,  with  a  gift  in  the  nature  of  a 
remainder  to  her  issue. 

Held,  hy  the  Lord  Justice  Turner, 
that,  according  to  the  true  con- 
struction of  the  devise,  the  life  in- 
terest of  A.  M,  was  merely  equit- 
able and  the  interest  of  the  issue 
legal,  and  that  therefore  A.  M, 
could  not  have  taken  an  estate  tail 
even  if  the  devise  had  been  of  real 
estate;  and  also,  that,  admitting 
the  annuity  to  partake  of  the  na« 
ture  of  real  estate,  it  did  not  fol- 
low  that,  in  construing  the  will,  it 
ought  to  be  treated  as  real  estate, 
for  that  it  was  in  fact  personal 
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estate,  with  peculiar  incidents  be- 
longing to  it  in  that  character. 

There  is  nothing  in  the  decisions 
relative  to  the  limitations  of  per- 
sonal estate  by  which  an  absolute 
interest  has  been  held  to  be  given 
to  the  first  taker,  which  obliges 
the  Court,  in  construing  bequests 
of  personalty,  where  technical 
words  are  not  used  and  the  in- 
terest of  the  first  taker  is  expressly 
confined  to  a  life  estate,  to  act  on 
principles  derived  from  laws  of 
tenure  and  not  resting  on  inten- 
tion.— By  the  Lord  Chancellor, 

The  Court,  in  construing  a  dis- 
position by  will  of  personal  estate, 
is  not  to  be  absolutely  governed 
by  the  rules  which  would  be  ap- 
plied at  law  in  the  case  of  real  es- 
tate.— By  the  Lord  Justice  Turner, 

The  decision  of  Lord  Thurlow 
in  Knight  v.  Ellis,  2  Bro.  C.  C. 
570,  approved  of  and  held  not  to 
have  been  overruled ;  and  the 
cases  of  The  Attorney-General  ▼. 
Bright,  2  Keen,  57 ;  Tate  ▼.  Clarke, 
1  Beav,  100 ;  Jordan  v.  Lowe,  6 
Beav.  350 ;  and  Bird  v.  Webster,  1 
Drew,  338,  commented  upon. — By 
the  Lord  Chancellor  and  the  Lord 
Justice  Turner,     Ex  parte  Wynch, 

188 
d.  A  testator  devised  lands  for  life, 
with  contingent  remainders  over, 
and  then  devised  other  lands  to 
another  tenant  for  life,  with  con- 
tingent remainders  over»  and 
charged  the  latter  lands  with  the 
payment  of  a  mortgage  on  the 
former  lands,  and  also  with  his 
debts  generally,  but  gave  no  ex- 
Vol.  V.  3 


press  power  of  sale : — Held,  that 
the  executor  took  a  power  of  sale 
by  implication,  and  that  after  a 
sale  of  the  latter  lands  by  the  exe- 
cutor, the  devisees  of  the  former 
bad  no  equity  against  the  pur- 
chaser in  respect  of  the  charge  of 
the  mortgage  debt.  Robinson  ▼• 
Lowater,  27ft 

4.  A  testator  bequeathed  t  sum  of 
stock  in  trust  for  a  daughter  for 
life,  and  in  case  there  should  be 
no  child  of  the  daughter  living  at 
her  decease,  or  being  such,  they 
should  all  die  under  twenty-one, 
then  the  testator  bequeathed  the 
stock  unto  all  and  every  his 
children  then  living,  and  the  child 
or  children  of  such  of  his  said 
children  as  should  be  then  dead, 
in  equal  shares,  but  so  that  such 
his  grandchildren  should  only  have 
among  them  such  share  as  their 
parents  would  respectively  have 
been  entitled  to  in  case  they  had 
been  then  living: — Held,  that 
children  of  a  child  of  the  testator, 
known  by  him  to  be  dead  at  the 
date  of  the  will,  did  not  take  any 
interest.     Re  Thompson's  Trusts, 

280 

5,  Under  the  following  bequest,  **  to 
my  brother,  J,  T,,  the  whole  of  my 
money  for  his  life,  at  his  death  to 
be  divided  between  my  two  nieces, 
Rebecca  and  Mary  L.,  my  clothes 
to  be  likewise  divided  between 
them,  my.  watch  and  trinkets  for 
my  niece,  Mary  L,  I  likewise 
declare  the  longest  survivor  of 
the  above-mentioned  nieces  is  to 
become  possessor   of  the  whole 

R  D.  M.  o.  money :" 
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money  :" — Held^   that   stock    did 
not  pass.     Lowe  v.  Thomas,     315 

6.  A  testator,  by  his  will,  executed 
three  calendar  months  before  his 
death,  devised  two  houses  in  Brigh- 
ton to  trustees,  upon  trust  to  sell 
and  invest  the  purchase-money, 
and  to  pay  the  dividends  to  his 
wife  during  her  life,  and  at  her 
death  to  make  over  and  transfer 
the  principal  sum  so  invested  to 
the  treasurer  for  the  time  being  of 
the  Incorporated  Society  for  pro- 
moting the  Enlargement,  Building 
and  Repairing  of  Churches  and 
Chapels,  to  be  applied  to  the  uses 
and  purposes  of  that  society: — 
Held,  that  such  a  gift  was  not 
within  the  scope  of  the  Act  43 
Oeo.  3,  c.  108,  and  could  not  be 
sustained  either  in  its  entirety  or 
as  a  gifl  of  the  proceeds  of  the 
sale  to  the  extent  of  500/.,  but 
was  void  under  the  Act  9  Geo,  2, 
c.  36. 

The  Act  43  Geo.  3,  c.  108,  was 
passed  with  a  view  of  authorizing 
limited  dispositions  of  land  by  deed 
or  will  in  favour  of  the  charitable 
uses  therein  specified,  but  the  in- 
tent of  the  legislature  was  that  the 
gift  should  be  of  specific  lands  for 
one  or  other  of  the  specific  pur- 
poses indicated  in  that  Act,  and 
therefore  a  gifl  of  the  proceeds 
of  land  is  not  within  the  pro- 
tection of  that  Act,  but  is  ob- 
noxious to  the  provisions  of  the 
Statute  of  Mortmain,  9  Geo.  2, 
c.  36,  The  Incorporated  Church 
^Building  Society  v.  Coles,         324 

7.  A  testator  gave  the  residue  of  his 


estate  to  trustees,  who  were  also 
his  executors,  desiring  them,  im- 
mediately after  his  decease,  to 
convert  all  his  personal  estate  into 
money,  and  to  invest  the  amount 
"  in  the  Bank  of  England,"  and  to 
permit  his  daughter  to  receive  the 
rents  and  profits,  dividends  or 
'*  other  annual  produce"  of  bis 
personal  estate  for  her  life,  for 
her  own  use,  and  after  her  death 
the  property  was  to  go  to  her 
children  equally.  The  testator  died 
in  1825,  possessed  of,  among  other 
things,  24/.  Long  Annuities,  which 
the  executors  did  not  convert,  but 
permitted  the  tenant  for  life  to 
enjoy  in  specie.  On  the  death  of 
the  survivor  of  the  executors,  his 
executors  also  neglected  to  con- 
vert the  Long  Annuities.  The 
tenant  for  life  had  represented, 
both  to  the  original  executors  and 
to  the  executors  of  the  survivor, 
the  propriety  of  a  conversion.  She 
had  mortgaged  her  interest,  and 
two  of  the  children  had  mortgaged 
their  shares  in  the  residue.  Upon 
bill  filed  by  all  the  children  against 
the  executors  of  the  surviving  exe- 
cutor and  their  mother, — Held, 
that  the  non-conversion  was  a 
breach  of  trusty  and  that  the  exe- 
cutors must  account  for  the  dif- 
ference between  the  value  of  the 
Long  Annuities  at  the  end  of  one 
year  from  the  date  of  the  testa- 
tor's death,  and  their  value  when 
paid  into  Court ;  that  the  tenant 
for  life  was  not  liable  to  refund  the 
over-payments  voluntarily  made 
to  her,  and  that  the  facts  disclosed 
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no  case  of  acquiescence  either 
on  the  part  of  the  tenant  for  life 
or  those  in  remainder.  Bate  v. 
Hooper,  338 

8.  A  testator,  entitled  to  freehold  es- 
tates and  to  a  leasehold  for  years, 
determinable  on  lives,  charged  by 
his  will  an  annuity  on  both  rate- 
ably,  and  directed  that  in  the  event 
of  his  interest  in  the  leasehold  ex- 
piring before  the  annuity,  the  pro- 
portion of  the  annuity  charged  on 
the  leasehold  should  thenceforth 
issue  out  of  a  designated  freehold 
estate.  Subject  to  the  annuity,  he 
devised  and  bequeathed  the  free- 
holds and  leasehold  to  different 
persons.  The  legatee  of  the  lease- 
hold surrendered  the  lease  and 
took  a  new  one  determinable  on 
different  lives: — HeldfihsLi  the  new 
lease  was  not  for  the  purpose  of 
the  annuity  substituted  for  the  old, 
but  that  on  the  death  of  the  last 
cestui  que  vie  named  in  the  sur- 
rendered lease,  the  leasehold  ceased 
to  be  charged  with  the  annuity,  and 
that  the  part  apportioned  to  the 
leasehold  became  charged  on  the 
designated  freehold.  Kempe  v. 
Kempe,  346 

9.  A  bequest  to  a  municipal  corpora- 
tion, to  be  applied  by  them  in  such 
manner  for  such  purposes  as  they 
should  judge  to  be  most  for  the 
benefit  and  ornament  of  their  town, 
is  not  void  under  the  Mortmain 
Act. 

Where  trustees  have  by  the 
terms  of  a  gifl  a  discretion  to  ap- 
ply the  benefit  of  it  either  in  a  way 
which  the  law  allows  or  in   one 

3R 


which  the  law  disallows,  the  pre- 
sumption ought  to  be,  that  the  dis- 
cretion will  be  exercised  in  the 
former  mode.  The  Mayor,  Alder-- 
men  and  Burgesses  of  Faversham  v. 
Ryder,  350 

10.  Under  a  bequest  (in  the  event  of 
daughters  dying  without  leaving 
issue)  in  trust  for  the  persons  who 
would  at  the  time  of  the  decease 
of  such  daughters  respectively  be 
entitled  as  next  of  kin  or  otherwise 
to  the  personal  estate  of  such 
daughters  respectively,  under  the 
statutes  made  for  the  distribution 
of  intestate's  effects  : — Held,  that 
the  husbands  of  the  daughters  did 
not  take.     Milne  v.  Gifbart,     510 

11.  A  testator  gave  his  real  and  per- 
sonal estate  to  trustees  on  trust,  to 
sell  and  convert  the  same  and  pay 
the  interest  and  annual  produce  to 
his  ten  nephews  and  nieces  nomi- 
natim  for  their  respective  lives, 
and  after  their  respective  deceases 
the  share  of  such  nephew  or  niece 
so  dying  *'  to  be  held  in  trust  for 
all  and  every  the  children  or  child 
of  my  said  nephews  and  nieces, 
who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters 
should  attain  that  age  or  marry,  to 
be  divided  between  and  amongst 
such  last  children,  if  more  than 
one,  in  equal  shares  and  propor- 
tions ;  and  if  any  one  or  more  of 
them  my  said  nephews  and  nieces 
shall  not  have  any  child,  who 
being  a  son  shall  attain  twenty- 
one,  or  being  a  daughter  shall  at- 
tain  that  age  or  marry  under  it, 
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then  and  in  each  or  any  such  case 
as  well  the  original  share  or  shares 
of,  as  also  the  share  or  shares  sur- 
viving or  accruing  to  each  or  any 
such  last-mentioned  nephew  or 
niece  and  his  or  her  child  or  chil- 
dren, or  to  such  child  or  children 
only  in  possession  or  expectancy, 
&c.,  shall  go  and  accrue  to  and 
vest  in  the  survivors  or  survivor 
or  others  or  other  of  them  my  said 
nephews  and  nieces  and  their  re- 
spective children,  at  and  in  such 
and  the  same  times,  shares  and 
proportions  and  manner  as  are 
hereinbefore  expressed  of  and  con- 
cerning their  respective  original 
shares,"  &c«  One  of  the  nephews 
having  died,  leaving  an  only  child, 
an  infant, — Held,  that  such  only 
child  exclusively  became  presump- 
tively entitled  to  his  father's  share, 
subject  to  its  going  over  as  pro- 
vided by  the  will  in  the  event  of 
his  dying  under  twenty- one  with- 
out children.     Hunt  v.  Dortett^ 

570 
12.  A  testator  by  his  will  limited 
certain  real  estate  to  trustees  for  a 
term  of  500  years,  upon  trust  in  a 
certain  event  to  raise  20,000/.  and 
to  stand  possessed  as  to  one-fourth 
part  thereof  **  upon  such  trusts  as 
are  hereinafter  declared  touching 
the  sum  of  20,000/.  Three-and-a- 
half  per  Cent.  Consolidated  Bank 
Annuities  hereinafter  bequeathed 
in  trust  for  the  benefit  of  my  son 
W.  F,  H.f  his  wife,  children  and 
issue  as  hereinafter  mentioned:" 
in  a  subsequent  part  of  his  will  he 
directed  other   trustees   to  stand 


possessed  of  a  sum  of  20,000/. 
Three-and-a  half  per  Cent.  Con- 
solidated Bank  Annuities  upon 
trust  to  pay  the  dividends,  interest 
and  annual  produce  to  his  son 
W,  F.  H.  and  his  assigns  during 
his  life,  and  after  hia  decease  in 
trust  during  the  widowhood  of  E, 
his  wife  to  pay  her  out  of  the  in- 
terest, dividends  and  annual  pro- 
duce the  clear  yearly  sum  of  200/., 
but  if  she  should  marry  again,  then 
after  her  second  marriage  to  pay 
to  her  separate  use  free  from  the 
debts  and  engagements  of  any  her 
future  husband  the  clear  sum  of 
100/.  only  during  the  then  re- 
mainder of  her  natural  life,  and 
after  the  death  of  his  son  fT.  F.  H, 
subject  to  the  said  provision  for 
his  wife  upon  trusts  for  the  chil- 
dren of  his  son  fV.  F.  H.  ."-Held, 
reversing  the  decision  of  the  Master 
of  the  Rolls,  that  the  widow  of  the 
testator's  son  W,  F.  H,  took  only 
one  annuity  of  200/. 

A  trust  created  by  reference  to 
other  trusts  ought  not,  generally 
speaking,  to  be  so  read  as  to  create 
a  duplication  of  charges.  Hmdie 
v.  Taylor,  577 

13.  The  expression  *'  This  is  my  last 
will  and  testament"  does  not  ope- 
rate as  a  revocation  of  a  former 
will,  without  words  to  that  effect, 
as  regards  real  estate.  Frremoa  v. 
Freeman,  704 

14.  The  words  "  from  and  immedi- 
ately after  his  decease"  followiDg 
a  limitation  for  life,  in  general 
point  out  the  order  of  limitation 
merely.  Where  therefore  a  tes- 
tator 
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tator  revoked  a  limitation  for  life, 
which  was  followed  by  those  words, 
iotroduciog  subsequent  limitations, 
— Heidi  that  the  remainders  were 
accelerated*     Lairuon  v.  Lainson, 

15.  An  appointment  expressed  to  be 
made  in  exercise  of  every  power 
enabling  the  appointor,  does  not 
extend  to  property  which  the  ap- 
pointor cannot  appoint  without  the 
exercise  of  a  power  of  revocation, 
unless  there  be  no  other  property 
to    which    the    appointment    can 

apply- 
Therefore,  where  the  donee  of  a 
power  under  a  settlement  to  be 
exercised  by  deed  or  will,  partially 
exercised  it  by  deed,  reserving  a 
power  of  revocation,  and  after- 
wards by  her  will,  by  virtue  of 
every  power  contained  in  the  set- 
tlement, or  "otherwise  howsoever," 
appointed  all  th^  real  and  personal 
estate  which  under  the  settlement, 
or  otherwise,  she  had  power  to  ap- 
point:— Heldf  that  the  will  ope- 
rated on  the  unappointed  part 
only,  and  was  not  an  exercise  of 
the  power  of  revocation  and  new 
appointment.    Pomfret  v.  Perringf 

775 
See  Election. 

WINDING-UP  ACTS. 
1.  Semble,  that  where  an  "  alleged 
contributory"  (not  settled  on  the 
list)  is  summoned  as  a  witness,  his 
travelling  expenses  ought  to  be 
tendered  to  him. 

Where   an   '^  alleged   contribu- 
tory," who  declined  to  sign  a  pro- 


posed admission  of  his  execution 
of  the  Company's  deed,  was  served 
with  a  summons  to  attend  as  a 
witness,  and  did  not  demand  his 
expenses,  but  disobeyed  the  sum- 
mons, and  there  appeared  every 
probability  of  his  being  a  contribu- 
tory:— Heldf  that  he  was  not  en- 
titled to  the  costs  of  a  motion  to 
commit  him,  which  it  became  un- 
necessary to  dispose  of  on  the 
merits,  from  his  making,  in  Courts 
the  required  admission.  Mercer's 
Case,  26 

2.  By  the  subscribers'  agreement  of 
a  provisionally  registered  Railway 
Company,  the  subscribers  (who 
were  expressed  to  be  parties  of  the 
first  part)  covenanted  with  trustees 
(who  were  expressed  to  be  parties 
of  the  second  part)  that  they  would 
indemnify  the  managing  directors 
(who  were  expressed  to  be  parties 
of  the  third  part,  as  distinct  parties, 
and  also  to  be  among  the  parties  of 
the  first  part).  Preliminary  pro- 
spectuses were  circulated,  naming 
the  managing  directors,  among 
whom  was  F.  (who  was  named  also 
in  the  deed  as  one  of  the  parties). 
F,  never  agreed  to  be  connected 
with  the  undertaking,  but  expressly 
declined  to  be  so.  None  of  the 
managing  committee  paid  any  mo- 
ney or  executed  the  deed.  On  the 
company  being  wound  up  : — Held, 
1.  That  a  call  on  the  subscribers, 
exclusively  of  the  managing  com- 
mittee, as  primarily  liable  under 
the  covenant  for  indemnity,  ought 
not  to  have  been  made.  St.  That, 
on  a  motion  of  some  of  the  sub- 
scribers 
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scribers  to  discharge  a  call,  the 
Court  could  not  properly  make  an 
order  staying  all  proceedings  under 
the  winding-up  ordeV,  and  direct- 
ing the  official  manager  to  repay 
all  monies  which  he  had  received, 
the  notice  of  motion  not  seeking 
such  an  order,  and  some  of  the 
respondents,  who  were  served,  not 
having  appeared.  S.  That  the 
official  manager  was  entitled  to 
appeal  from  the  order.  4.  Semble, 
that  the  order  to  stay  all  proceed- 
ings could  not  have  been  properly 
made  without  the  creditors  who 
had  proved,  and  the  subscribers 
who  had  overpaid,  being  before  the 
Court.  5.  That  the  absent  parties 
were  not  sufficiently  represented 
by  the  official  manager. 

Leave  having  been  given  to  serve 
with  notice  of  an  appeal,  from  an 
order  staying  all  proceedings  made 
on  a  motion  to  discharge  a  call,  a 
member  of  the  committee,  who  had 
not  been  served  with  the  original 
motion  to  discharge  the  call : — 
Held,  that  he  could  not  object  that 
the  appeal  was  out  of  time. 
Carew's  Case,  94 

d.  By  the  subscription  contract  of  a 
provisionally  registered  Railway 
Company  the  managing  committee 
were  empowered  to  appoint  engi- 
neers, and  to  enter  into  any  con- 
tracts for  making  the  proper  sur- 
veys, and  taking  all  necessary 
measures  with  a  view  to  the  ap- 
plication to  Parliament  for  carry- 
ing the  project  into  effect,  and  the 
subscribers  covenanted  that  in  the 
event  of  the  application  to  Parlia- 


ment being  unsuccessful,  they 
would  pay  and  discharge  all  the 
costs  and  expenses  which  should 
have  been  incurred  with  a  view  to 
the  promotion  of  the  undertaking. 
The  application  to  Parliament 
failed,  the  Company  was  ordered 
to  be  wound  up,  and  an  engineer 
employed  by  the  committee  ten- 
dered a  proof  against  the  Com- 
pany under  the  winding-up  order: 
— Heldf  that  the  debt  (if  any)  was 
one  due  from  the  Company,  prove- 
able  under  the  winding-up  order, 
and  an  action  having  been  brought 
under  the  direction  of  the  Court 
to  determine  the  amount  due,  the 
official  manager  was  directed  to 
admit  that  the  debt  was  due  from 
the  Company.  Held,  also,  that  on 
the  official  manager  failing  to  ob- 
tain funds  under  the  winding-up 
order  to  meet  the  demand,  the 
creditor  was  entitled  to  proceed 
at  law  on  the  judgment  so  ob- 
tained, and  leave  was,  on  appeal, 
given  for  that  purpose.  In  re 
London  and  Birmingham  Exten- 
sion, JfC,  Railway  Company,  Prt- 
chard's  Case,  484 

4.  Where  a  person  claimed  to  be  a 
creditor  of  a  provisionally  regis- 
tered Railway  Company  ordered 
to  be  wound  up  under  the  Wind- 
ing-up Acts, — Held,  that  he  was 
entitled  to  adduce  before  the 
Master  such  proofs  as  he  had  in 
support  of  his  demand,  and  to 
have  the  Master's  judgment  whe- 
ther upon  such  proofs  it  ought  to 
be  admitted  as  a  claim  only,  or  as 
a  proof,  although  no  list  of  con- 
tributorics 
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tributories  had  been  settled.  In 
re  Warwick  and  Worcester  Rail- 
way  Company,   Frichard't   Case, 

495 

5.  Where  a  claim  was  made  to 
prove  a  demand  as  a  debt  under 
the  Winding-up  Acts  against  a 
Company  which  was  not  autho- 
rized to  be  sued  by  any  public 
officer,  and  the  materials  before 
the  Court  were  not  such  as  to 
enable  it  to  decide  upon  the  de- 
mand : — Held,  that  it  was  com- 
petent to  the  Court  under  the 
Winding-up  Acts  to  direct  a 
claim  merely  to  be  admitted  until 
the  claimants  esfkblishednheir  de- 
mand at  law  ;  but  that  for  that 
purpose  the  claimants  ought  to 
have  liberty  to  take  such  proceed- 
ings at  law  as  they  might  be  ad- 
vised, and  ought  not  to  be  directed 
to  bring  an  action  against  the  offi- 
cial manager.  East  of  England 
Banking  Company* s  Case,         505 

6.  In  1851  a  managing  director  of  a 
provisionally  registered  projected 
Railway  Company  submitted  to  be 
placed  on  the  list  of  contributories 
under  the  Winding-up  Acts,  on  the 
authority  of  UpflCs  Case,  On  a  call 
being  made  in  1854  on  him  and 
other  contributories  for  the  costs 
of  winding-up  the  Company,  he 
appealed,  and  at  the  same  time 
moved  that  his  name  might  be 
removed  from  the  list  of  con- 
tributories on  the  ground  of  the 
law  being  changed  by  Bright* sCase, 
The  Vice-Chancellor  (having^  di- 
rected the  notice  of  motion  to  be 
served  on  the  other  contributories 


and  the  creditors  who  had  proved) 
made  an  order  staying  all  pro- 
ceedings under  the  winding-up 
order : — Held,  first,  that  such  an 
order  could  not  properly  be  made 
on  the  motions  before  the  Vice- 
Chancellor,  some  of  the  persons 
served  not  having  appeared  ;  se- 
condly, that  BrighVs  Case  having 
been  decided  in  1852,  the  applica- 
tion of  the  contributory  in  1854 
to  be  relieved  from  his  submission 
to  be  placed  on  the  list  was  made 
too  late ;  thirdly,  that  the  call  for 
costs  would  have  been  properly 
made  if  there  had  been  a  proper 
list  of  contributories;  but,  fourthly, 
that  there  being  no  list  properly 
settled,  but  merely  one  having  in 
many  instances  informal  abbrevia- 
tions placed  opposite  the  names  in 
the  list,  and  in  others  marks  im- 
porting that  the  case  of  the  person 
named  was  adjourned,  without 
showing  that  it  could  not  have 
been  disposed  of,  no  call  could  in 
that  state  of  the  proceedings  be 
properly  made  ;  fifthly,  that  per- 
sons who  have  notice  of  a  compro- 
mise between  the  official  manager 
and  any  contributories,  must,  if 
they  wish  to  disturb  it,  take  pro- 
ceedings at  once  for  that  purpose. 
Underwood* s  Case,  677 

7.  Where  one  contributory  having 
agreed  to  pay  all  debts  proved  be- 
fore the  Master  and  the  costs  of 
winding-up  a  Company^  obtained 
an  order  to  stay  all  proceedings 
under  the  winding-up  order,  with- 
out serving  with  notice  of  his  ap- 
plication claimants  who  had  ten- 
dered 
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dered  before  the  Master  proofs  of 
alleged  debts  which  had  stood  over 
for  further  investigation: — Heldf 
that  the  claimants  were  entitled  to 
have  this  obstruction  to  their  pro- 
ceedings removed,  and  to  have 
the  Master's  judgment  on  their 
claims* 


The  ofBefal  manager  not  having 
informed  the  Court  of  these  claims 
when  the  order  staying  proceed- 
ings was  made,  was  not  allowed 
his  costs  of  the  subsequent  appli- 
cation.    CUfUm  a9id  others*  Cases, 

743 

See  Public  Company,  1,  5. 


ERRATA. 


VOL.    III. 
Page  174,  lines  3  and  4,  dele  brackets. 
f,    178,  line  6  from  bottom, /or  "The  order  of  the  Commissioner  must  be  reyersed," 
read  **  It  must  be  referred  back  to  the  Commissioner  to  review  his  decision." 


VOL.    IV. 

Page  63,  line  6, /or  "instrument,"  read  *' instruments." 

ft  65,  line  6,  for  a  comma,  a  full  stop. 

M  67,  line  15,  dele  last  "  the." 
„        „    last  line,  dele  first  "the." 

„  149,  line  12, /or  "  Cntwcher' t**  read  **  Hartley' tJ* 

f,  180  and  181,  omit  last  sentence  of  statement 

f,  785,  line  12,/or  ''appointment,"  read  ''apportionment" 

„  896,  line  7,  dele  "not." 
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